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.  of  PUBLIC  WRONGS, 


CHAPTER  THE  FIR.ST. 

of  the  NATURE  of  CRIMES;  and 
their  PUNISHMENT. 

T¥TE  are  now  arrived  at  the  fourth  and  laft  branch 
\  y  of  thefe  commentaries ;  which  treats  of  public 
ivrongSy  or  crimes  and  mifdernefnors.  For  we 
may  remember  that,  in  the  beginning  of  the  preceding 
volume  a,  wrongs  were  divided  into  two  fpecies  :  the  one 
private^  and  the  other  public.  Private  wrongs,  which  are 
frequently  termed  civil  injuries,  were  the  fubjeft  of  that 
entire  book  :  we  are  now  therefore,  laftly,  to  proceed  to 
the  confideration  of  public  wrongs,  or  crimes  and  mif-» 
demefnors ;  with  the  means  of  their  prevention  and  pu* 
nifliment.  In  the  purfuit  of  which  fubje£t  Tmall  confider, 
in  the  firft  place,  the  general  nature  of  crimes  and  punifh- 
rnents  \  fecondly,  the  perfons  capable  of  committing  crimes  % 
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thirdly,  their  feveral  degrees  of  guilt,  as  principles  or  acctef- 
fanes  5  fourthly,  the  feveral  fpecies  of  crimes,  with  the  pu- 
nifliment  annexed  to  each  by  the  laws  of  England;  fifthly* 
the  means  of  preventing  their  perpetration  and  fixthly,  the 
method  of  inflicting  thofe  punifhments,  which  the  law  has 
annexed  to  each  feveral  crime  and  mifdemefnor. 

First,  as  to  the  general  nature  of  crimes  and  their  pu- 
niihment ;  the  difcullion  and  admeafurement  of  which  forms 
in  every  country  the  code  of  criminal  law  >  or,  as  it  is  more 
ufually  denominated  with  us  in  England,  the  doctrine  of 
the  pleas  of  il:c  crown  ;  fo  called,  becaufe  the  king,  in  whom 
centers  the  rnnjefty  of  the  whole  community,  is- fuppofed  by 
the  law  to  be  the  perfon  injured  by  every  infraction  of  the 
public  rights  belonging  to  that  community,  and  is  therefore 
in  all  cafes  the  proper  profecutor  for  every  public  offence  *V 

The  knowlege  of  this  branch  of  jurifprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
actjuft?  to  it  it's  adequate  and  neceffary  penalty,  is  of  the 
utmoft  importance  ta  every  individual  in  the  ftate.  For  (as 
a  very  great  rafter  of  the  crown  law  c  has  obferved  upon  a 
fimilar  occafion)  no  rank  or  elevation  in  life,  no  uprightnefs 
of  heart,  no  prudence  or  circumfpection  of  conduct,  fliould 
tempt  a  man  to  conclude,  that  he  may  not  at  fome  time  or 
other  be  deeply  interefted  in  thefe  refearches.  The  infirmi- 
ties of  the  belt  among  us,  the  vices-,  and  ungovernable  paf- 
fions  of  others,  the  inftability  of  all  liuman  affairs,  and  the 
numberlefs  unforefeen  events,  which  the  compafs  of  a  day 
may  bring  forth,  will  teach  us  (upon  a  moment's  reflection) 
that  to  know  with  precifion  what  the  laws  of  our  country 
have  forbidden,  and  the  deplorable  confequences  to  which  a 
wilful  difobedienee  may  expofe  us,  is*  a  matter  of  univerfal 
concern. 

In  proportion  to  the  importance  of  the  criminal  law,  ought 
alio  to  be  the  care  and  attention  of  the  legiflature  in  properly 

b  See  Vol.  I,  p.  c  Sk  Michael  Potter,  pref\  to  rep. 
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forming  and  enforcing  it.  It  mould  be  founded  upon  prin- 
ciples that  are  permanent  uniform,  and  univerfal  ;  and  al- 
ways conformable  to  the  dictates  of  truth  and  juftice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind  : 
though  it  fometimes  (provided  there  be  no  tranfgreffion  of 
thefe  external  boundaries)  may  be  modified,  narrowed,  or  en- 
larged, according  to  the  local  or  occasional  necefiities  of  the 
{late  which  it  is  meant  to  govern.  And  yet,  either  from  a 
want  of  attention  to  thefe  principles  in  the  firfh  concoction, 
of  the  laws,  and  adopting  in  their  {lead  the  impetuous  dic- 
tates of  avarice,  ambition,  and  revenge  ;  from  retaining  the 
difcordant  political  regulations,  which  fucceffive  conquerors 
or  factions  have  eltabiiiried,  in  the  various  revolutions  of 
government ;  from  giving  a  lafting  efficacy  to  fanc~lions  that 
were  intended  to  be  temporary,  and  made  (as  lord  Bacon 
exprefles  it)  merely  upon  the  fpur  of  the  occafion  ;  or  from, 
laftly,  too  haftily  employing  fuch  means  as  are  greatly  dif- 
proportionate  to  their  end,  in  order  to  check  the  progrefs  of 
fome  very  prevalent  offence  ;  from  fome,  or  from  all,  of 
thefe  caufes,  it  hath  happened,  that  the  criminal  law  is  in 
every  country  of  Europe  more  rude  and  imperfeft  than  the 
civil.  I  mall  not  here  enter  into  any  minute  inquiries  con- 
cerning the  local  conftitutions  of  other  nations  ;  the  inhu- 
manity and  miftaken  policy  of  which  have  been  fufnciently 
pointed  out  by  ingenious  writers  of  their  own  d.  But  even 
with  us  in  England,  where  our  crown  law  is  with  juftice 
fuppofed  to  be  more  nearly  advanced  to  perfection  ;  where 
crimes  are  more  accurately  defined,  and  penalty  iefs  uncer- 
tain and  arbitrary  •,  where  all  our  accufations  are  public,  and 
our  trials  in  the  face  of  the  world;  where  torture  is  unknown, 
and  every  delinquent  is  judged  by  fuch  of  his  equals,  againfl 
whom  he  can  form  no  exception  nor  even  a  perfcnal  diflike  ; 
— even  here  we  (hall  occafionally  find  room  to  remark  fome 
particulars  that  feem  to  want  revinon  and  amendment. 
Thefe  have  chiefly  arifen  from  too  fcrupulous  an  adherence 
to  fome  rules  of  the  -antient  common  law,  when  the  reafons 
have  ceafed  upon  which  thole  rules  were  founded  ;  from  not 
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repealing  fuch  of  the  old  penal  laws  as  ai*e  either  obfolete  or 
abfurd  ;  and  from  too  little  care  and  attention  in  framing 
and  paffing  new  ones.  The  enacting  of  penalties,  to  which 
a  whole  nation  fhall  be  fubjecT:,  ought  not  to  be  left  as  a 
matter  of  indifference  to  the  paffions  or  intercfts  of  a  few, 
who  upon  temporary  motives  may  prefer  or  fupport  fuch  a 
bill;  but  be  calmly  and  raiatureiy  confidered  by  perfens- 
who  know  what  provinces  the  bwsnave  already  made  to  re- 
medy the  mifchief  complained  oL  w:-a  can  from  experience 
forefee  the  probable  confequences  of  thofe  which  are  now 
propofed,  and  who  will  judge  without  paflion  or  prejudice 
how  adequate  they  are  to  the  evil.  It  is  never  ufual  in  the 
houfe  of  peers  even  to  read  a  private  bill,  which  may  affe£i 
the  propertyof  an  individual,  without  firft  referring  it  to  fome 
of  the  learned  judges,  and  hearing  their  report  thereon  c. 
And  furely  equal  precaution  is  neceffary,  when  laws  are  to 
be  eftabliflied,  which  may  affect  the  property,  the  liberty, 
and  perhaps  even  the  lives,  of  thoufands.  Had  fuch  a  refer- 
ence taken  place,  it  is  impoffible  that  in  the  eighteenth  cen- 
tury it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (however  malicioufly)  the  mound  of  a  fifhpond,  where- 
by any  fifh  {hall  efcape ;  or  to  cut  down  a  cherry-tree  in  an 
orchard  f.  Were  even  a  committee  appointed  but  once  in  an 
hundred  years  to  revife  the  criminal  law,  it  could  not  have 
continued  to  this  hour  a  felony  without  benefit  of  clergy,  to 
be  feen  for  one  month  in  the  company  of  perfons  who  call 
themfelves,  or  are  called  Egyptians  &  ( i ). 

It  is  true,  that  thefe  outrageous  penalties,  being  feldom 
or  never  inflicted,  are  hardly  known  to  be  law  by  the  public ;■ 
[  5  ]  but  that  rather  aggravates  the  mifchief,  by  laying  a  fnare  for 
the  unwary.    Yet  they  cannot  but  occur  to  the  obfervation 
of  any  one,  who  hath  undertaken  the  talk,  of  examining  the 

e  See  Vol.  II.  p.  345.  e  Stat,  $  Eliz.  c.  20. 

f  Stat.  9  Geo.  I.  c.  22.  31  Geo.  II.  c.  42. 


(1)  The  5  Eliz.  c.  20.  which  introduced  this  crime  and  its 
Severe  punifhment,  is  repealed  by  the  23  Ged".  III.  c.  51. 
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great  outlines  of  the  Englifh  law,  and  tracing  them  up  to 
their  principles  :  afcd  it  is  the  duty  of  fuch  a  one  to  hint  them 
with  decency  to  thofe,  whofe  abilities  and  vtations  enable 
them  to  apply  the  remedy.  Having  therefore  premifed  this 
apology  for  fome  of  the  enfuing  remarks,  which  might  other- 
wife  feem  to  favour  of  arrogance,  I  proceed  now  to  confider 
(in  the  fir  ft  place)  the  general  nature  of  crimes. 

I.  A  crime,  or  mifdemefnor,  is  an  act.  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  mifdemefnors  •,  which,  properly  fpeaking,  are 
mere  fynonymous  terms  :  though,  in  common  ufage,  the 
word  "  crimes''  is  made  to  denote  fuch  offences  as  are  of  a 
deeper  and  more  atrocious  dye  ;  while  fmaller  faults,  and 
omiffions  of  lefs  confequence,  are  comprized  under  the 
gentler  names  of  "  mifdemefnors"  only  (2). 

The  diftinction  of  public  wrongs  from,  private,  of  crimes 
and  mifdemefnors  from  civil  injuries,  feems  principally  to 
confift  in  this  :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  confidered  merely  as  individuals  :  public  wrongs, 
or  crimes  and  mifdemefnors,  are  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
confidered  as  a  community,  in  it's  focial  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law 
has  given  him  a  right,  this  is  a  civil  injury,  and  not  a 
crime  for  here  only  the  right  of  an  individual  is  con- 
cerned, and  it  is  immaterial  to  the  public,  which  of  us 
is  in  poffeflion  of  the  land :  but  treafon,  murder,  and 
robbery  are  properly  ranked  among  crimes  \  fince,  be- 
fides  the  injury  done  to   individuals,  they  ftrike  at  the 


(2)  In  the  Englifh  law,  mif demeanour  is  generally  u  fed  in  contra- 
diftin&ion  to  felony,  and  mifdemeanours  comprehend  all  indictable 
offences,  which  do  not  amount  to  felony  ;  as  perjury,  battery, 
libel?,  conspiracies.,  attempts,  and  folicitations  to  commit  felonies* 
&c* 

B  1  very 


5  Public  Book  IV. 

very  being  of  fociety,  which  cannot  poflibly  fubfift, 
where  actions  of  this  fort  are  fuffered  to  efcape  with 
impunity  (3). 

]  In  all  cafes  the  crime  includes  an  injury  :  every  public 
offence  is  alfo  a  private  wrong,  and  fomewhat  more  j  it  af~ 
fe&s  the  individual,  and  it  likewife  affects  the  community. 
Thus  treafon  in  imagining  the  king's  death  involves  in  it 
confpiracy  againfh  an  individual,  which  is  alfo  a  civil  in- 
jury ;  but  as  this  fpecies  of  treafon  in  it's  confequences  prin- 
cipally tends  to  the  diffolution  of  government,  and  the  de- 
finition thereby  of  the  order  and  peace  of  fociety,  this  de- 
nominates it  a  crime  of  the  higheft  magnitude.  Murder 
is  an  injury  to  the  life  of  an  individual  ;  but  the  law  of 
fociety  confiders  principally  the  lofs  which  the  ftate  fuftains 
by  being  deprived  of  a  member,  and  the  pernicious  example 
thereby  fet  for  others  to  do  the  like.  Robbery  may  be 
confidered  in  the  fame  view  :  it  is  an  injury  to  private  pro- 
perty \  but  were  that  all,  a  civil  fatisfacHon  in  damages 
might  atone  for  it :  the  public  mifchief  is  the  thing,  for  the 
prevention  of  which  our  laws  have  made  it  a  capital  offence. 
In  thefe  grofs  and  atrocious  injuries  the  private  wrong  is 
fwallowed  up  in  the  public  :  we  feldom  hear  any  mention 


(3)  The  diftm6tion  between  public  crimes  and  private  injuries 
feems  entirely  to  be  created  by  pofitive  laws,  and  is  referable  only 
to  civil  inllitutions.  Every  violation  of  a  moral  law,  or  na- 
tural obligation,  is  an  injury,  for  which  the  offender  ought  to  make 
retribution  to  the  individuals  who  immediately  fuffer  from  it ;  and 
it  is  alfo  a  crime,  for  which  he  ought  to  be  punifhed  to  that  extent, 
which  would  deter  both  him  and  others  from  a  repetition  of  the 
offence.  In  pofitive  laws  thofe  a£ts  are  denominated  injuries,  for 
which  the  legiflature  has  only  provided  retribution,  or  a  compenfa- 
tion  in  damages  ;  but  when  from  experience  it  is  difcovered  that 
this  is  not  fufBcient  to  reftrain  within  moderate  bounds  certain 
claffes  of  injuries,  it  then  becomes  neceffary  for  the  legiflative 
power  to  raife  them  into  crimes,  and  to  endeavour  to  reprefs  them 
by  the  terror  of  punifhment,  or  the  fword  of  the  public  magiftrate. 
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made  of  fatisfa&ion  to  the  individual ;  the  fatisfa£Hon  to  the 
community  being  fo  very  great.  And  indeed,  as  the  public 
crime  is  not  otherwife  avenged  than  by  forfeiture  of  life  and 
property,  it  is  impofhble  afterwards  to  make  any  reparation 
for  the  private  wrong  :  which  can  only  be  had  from  the  body 
or  goods  of  the  aggreflbr.  But  there  are  crimes  of  an 
inferior  nature,  in  which  the  public  punifhment  is  not  fo 
fevere,  but  it  afFords  room  for  a  private  compenfation  alfo  : 
and  herein  the  diftinftion  of  crimes  from  civil  injuries  is 
very  apparent.  For  inftance  ;  in  the  cafe  of  battery,  or 
beating  another,  the  aggreffor  may  be  indicled  for  this  at 
the  fuit  of  the  king,  for  difturbing  the  public  peace,  and 
be  punifhed  criminally  by  fine  and  imprifonment :  and  the 
party  beaten  may  alfo  have  his  private  remedy  by  action 
of  trefpafs  for  the  injury  which  he  in  particular  fuftains 
and  recover  a  civil  fatisfatlion  in  damages.  So  alfo,  in 
•cafe  of  a  public  nuifance,  as  digging  a  ditch  acrofs  a 
highway,  this  is  punifhabie  by  indictment,  as  a  common  of- 
fence to  the  whole  kingdom  and  all  his  majefty's  fubje&s  : 
but  if  any  individual  fuftains  any  fpeciai  damage  thereby,  as  f  7  ] 
laming  his  horfe,  breaking  his  carriage,  or  the  like,  the  of- 
fender may  be  compelled  to  make  ample  fatisf action,  as  well 
for  the  private  injury,  as  for  the  public  wrong. 

Upon  -the  whole  we  may  obierve,  that  in  taking  cogni- 
zance of  all  wrongs.,  or  unlawful  a£r-s,  the  law  has  a  double 
view:  viz.  not  only  to  redrefs  the  party  injured,  by  either 
reftoring  to  him  his  right,  if  ipofTible^  or  by  giving  him  an 
equivalent ;  the  manner  of  doing  which  was  the  objefr,  of 
our  inquiries  in  the  preceding  book  of  thefe  commenta- 
ries ;  but  alfo  to  fecure  to  the  public  the  benefit  of  fociety, 
by  preventing  or  punifhing  every  breach  and  violation  of 
thole  laws,  which  the  fovereign  power  has  thought  proper  to 
eftablifh  for  the  government  and  tranquillity  of  the  whole. 
What  thefe  breaches  are,  and  how  prevented  or  punifhed, 
are  to  be  confidered  in  the  prefent  book. 

II.  The  nature  of  crimes  a?id  mifdemefnors  \x\  general  be- 
ing thus  afcertained  and  diftinguiflied,  I  proceed,  in  the  next 
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place,  to  confider  the  general  nature  of  punijhments  :  which 
are  evils  or  inconveniences  confequent  upon  crimes  and 
mifdemefnors  \  being  devifed,  denounced,  and  infli£led  by 
human  laws,  in  confequence^of  difobedience  or  mifbehaviour 
in  thofe,  to  regulate  whofe  condu£l  fuch  laws  were  refpec- 
tively  made.  And  herein  we  will  briefly  confider  the  power, 
the  end,  and  the  meafure  of  human  punifhment. 

I.  As  to  the  power  of  human  punifhment,  or  the  right  of 
the  temporal  legiflator  to  inflifr.  difcretionary  penalties  for 
crimes  and  mifdemefnors  h.  It  is  clear,  that  the  right  of 
punifhing  crimes  againft  the  law  of  nature,  as  murder  and 
the  like,  is  in  a  ftate  of  mere  nature  vefted  in  every  indivi- 
dual. For  it  muft  be  vefted  in  fomebody ;  ptherwife  the 
laws  of  nature  would  be  vain  and  fruitlefs,  if  none  were  em- 
powered to  put  them  in  execution  :  and  if  that  power  is 
vefted  in  any  one,  it  muft  alfo  be  vefted  in  all  mankind  m% 
][  8  ]  fince  all  are  by  nature  equal.  Whereof  the  firft  murderer 
Cain  was  fo,  fenfible,  that  we  find  him  1  exprefling  his  ap- 
prehenfions,  that  whoever  {hould  find  him  would  flay  him. 
In  a  ftate  of  fociety  this  right  is  transferred  from  individuals 
to  the  fovereign  power  ;  whereby  men  are  prevented  from 
being  judges  in  their  own  caufes,  which  is  one  of  the  evils, 
that  civil  government  was  intended  to  remedy.  Whatever 
power  therefore  individuals  had  of  punifhing  offences  againft 
the  law  of  nature,  that  is  now  vefted  in  the  magiftrate  alone  ; 
who  bears  the  fwdrd  of  juftice  by  the  confent  of  the  whole 
community.  And  to  this  precedent  natural  power  of  indi- 
viduals muft  be  referred  that  right,  which  fome  have  argued 
to  belong  to  every  ftate,  (though,  in  faft,  never  exercifed 
by  any,)  of  punifhing  not  only  their  own  fubjects,  but  alfo> 
foreign  ambafladors,  even  with  death  itfelf in  cafe  they 
have  offended,  not  indeed  againft  the  municipal  laws  of  the 
country,  but  againft  the  divine  laws  of  nature,  and  become 
liable  thereby  to  forfeit  their  lives  for  their  guilt  \ 
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As  to  offences  merely  againft  the  laws  of  fociety,  which 
are  only  mala  proh'iblia,  and  not  mala  in  fe ;  the  temporal 
magiftrate  is  alfo  empowered  to  infli£t  coercive  penalties  for 
fuch  tranfgreffions  :  and  this  by  the  confent  of  individuals  ; 
who,  in  forming  focieties,  did  either  tacitly  or  exprefsly  in- 
veft  the  fovereign  power  with  the  right  of  making  laws,  and 
of  enforcing  obedience  to  them  when  made,  by  exercifing, 
upon  their  non-obfervance,  feverities  adequate  to  the  evil. 
The  lawfulnefs  therefore  of  punifhing  fuch  criminals  is 
founded  upon  this  principle,  that  the  law  by  which  they  fuf- 
fer  was  made  by  their  own  confent  ;  it  is  a  part  of  the  ori- 
ginal contract  into  which  they  entered,  when  firft  they  en- 
gaged in  fociety  it  was  calculated  for,  and  has  long  con- 
tributed to,  their  own  fecurity. 

This  right  therefore,  being  thus  conferred  by  univerfal 
confent,  gives  to  the  ftate  exactly  the  fame  power,  and  no 
more,  over  all  it's  members,  as  each  individual  member  had 
naturally  over  himfelf  or  others.  Which  has  occafioned  [ 
fome  to  doubt,  how  far  a  human  legillature  ought  to  inflict 
capital  punifhments  for po/Jtive  offences  ;  offences  againft  the 
municipal  law  only,  and  not  againft  the  law  of  nature  : 
fince  no  individual  has,  naturally,  a  power  of  inflicting  death 
upon  himfelf  or  others  for  adtions  in  themfelves  indifferent. 
With  regard  to  offences  mala  in  fe,  capital  punifhments  are 
in  fome  inftances  inflicted  by  the  immediate  command  of  God 
himfelf  to  all  mankind  ;  as  in  the  cafe  of  murder,  by  the 
precept  delivered  to  Noah,  their  common  anceftor  and  re- 
prefentative,  "  whofo  fheddeth  man's  blood,  by  man  mall 
i(  his  blood  be  fned*."  In  other  inftances  they  are  inflicted 
after  the  example  of  the  Creator*  in  his  poiitive  code  of  laws 
for  the  regulation  of  the  Jewifh  republic  ;  as  in  the  cafe  of 
the  crime  againft  nature.  But  they  are  fometimes  inflicted 
without  fuch  exprefs  warrant  or  example,  at  the  will  and 
difcretion  of  the  human  legillature  ;  as  for  forgery,  for  theft, 
and  fometimes  for  offences  of  a  lighter  kind.  Of  thefe  we 
are  principally  to  fpeak  :  as  thefe  crimes  are,  none  of  them, 
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offences  againlt  natural,  but  only  againft  fecial  rights  ;  not 
even  theft  itfelf,  unlefs  it  be  accompanied  with  violence  to 
one's  houfe  or  perfon  :  all  others  being  an  infringement  of 
that  right  of  property,  which,  as  we  have  formerly  feen^, 
owe  it's  origin  not  to  the  law  of  nature,  but  merely  to  civil 
fociety  (4). 

The  practice  of  inflicting  capital  punifimients,  for  of- 
fences of  human  inftitution,  is  thus  juftified  by  that  great 
and  good  man,  fir  Matthew  Hale  n  :  "  when  offences  grow 
"  enormous,  frequent,  and  dangerous  to  a  kingdom  or  ftate, 
"  deftruftive  or  highly  pernicious  to  civil  focieties,  and  to 
'*>  the  great  infecurity  and  danger  .of  the  kingdom  or  it's  in,- 
"  habitants,  fevere  punifhment  and  even  death  itfelf  is  ne- 
"  ceffary  to  be  annexed  to  laws  in  many  cafes  by  the  pru- 
"  dence  of  lawgivers."  It  is  therefore  the  enormity,  or  dan- 
gerous tendency,  of  the  crime,  that  alone  can  warrant  any 
earthly  legiflature  in  putting  him  to  death  that  commits  it. 
£  10  ]  It  is  not  it's  frequency  only,  or  £he  difficulty  of  otherwife 
preventing  it,  that  will  excufe  our  attempting  to  prevent  it 
by  a  wanton  effufion  of  human  blood.  For,  though  the  end 
of  punifhment  is  to  deter  men  from  offending,  it  never  can 
follow  from  thence,  that  it  is  lawful  to  deter  thern  at  any 
rate  and  by  any  means  ;  fince  there  may  be  unlawful  me- 
thods of  enforcing  obedience  even  to  the  jufleft  laws.  Every 
humane  legiflator  will  be  therefore  extremely  cautious  of 

m  Book  II.  c.  1.  ri  -i  Hal.  P.  C.  13. 

(4)  It  is  ftrange  that  the  learned  Judge's  concluiion,  that 
iheft  itfelf  is  not  an  offence  againjl  natural  rights,  did  not  lead  him 
to  fufpeel  the  fallacy  of  the  pofition,  that  the  right  of  property 
owes  it's  origin  not  to  the  law  of  nature,  hut  merely  to  civil focietyy 
which  he  has  alio  advanced  in  a  former  volume,  (2  vol.  p.  1 1.)  and 
which  I  have  there  prefumed  to  controvert.  If  theft  is  not  a  vio- 
lation of  the  law  of  nature  and  reafon,  it  would  follow  that  there 
is  no  moral  turpitude  in  difhonefty.  "  Non  igitur  magis  eft  contra 
"  naturam  morbus  aut  egeflas  aut  quid  hujufmodi  quam  detraclio 
"  aut  appetitio  alieni."  Cic. 

"Thou jhalt  not  Jleal,  is  certainly  one  of  the  firfl  precepts  both  of 
-nature  and  religion. 
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jsftablifhing  laws  that  inflict  the  penalty  of  death,  efpecially 
for  flight  offences,  or  fuch  as  are  merely  pofitive.  He  wijl 
expect  a  better  reafon  for  his  fo  doing,  than  that  loofe  one 
which  generally  is  given  ;  that  it  is  found  by  former  expe- 
rience that  no  lighter  penalty  will  be  effectual.  For  is  it  found 
upon  farther  experience,  that  capital  punifhments  are  more 
effectual  ?  Was  the  vail  territory  of  all  the  Ruffias  worfe 
regulated  under  the  late  emprefs  Elizabeth,  than  under  her 
more  fanguinary  predeceffors  ?  Is  it  now,  under  Catherine  IL 
lefs  civilized,  lets  foclal,  lefs  fecure  ?  And  yet  we  are  affured 
that  neither  of  thefe  iliuftrious  princeiTes  have,  throughout 
their  whole  adminiftration,  indicted  the  penalty  of  death  ; 
and  the  latter  has,  upon  full  perfuafion  of  it's  being  pfelefs, 
nay  even  pernicious,  given  orders  for  aholifhing  it  entirely 
throughout  her  extenfive  dominions  °.  But  indeed,  were 
fapital  punifhments  proved  by  experience  to  be  a  fure  and 
effectual  remedy,  that  would  not  prove  the  necefiity  (upon 
which  the  juftice  and  propriety  depend)  of  inflicting  them 
npon  all  occafions  when  other  expedients  fail.  I  fear  this 
reafoning  would  extend  a  great  deal  too  far.  For  inftance5 
the  damage  done  to  our  public  roads  by  leaded  waggons  is 
univerfally  allowed,  and  many  laws  have  been  made  to  pre- 
vent it  ;  none  of  which  have  hitherto  proved  effectual.  But 
it  does  not  therefore  follow,  that  it  would  be  juft  for  the  le- 
giflature  to  inflict  death  upon  every  obitinate  carrier,  who 
defeats  or  eludes  the  provifion  of  former  ftatutes.  Where 
the  evil  to  be  prevented  is  not  adequate  to  the  violence  of 
the  preventive,  a  fovereign  that  thinks  fcrioufly  can  never 
jullify  fuch  a  law  to  the  dictates  of  conscience  and  huma-  £ 
nity.  To  {bed  the  blood  of  our  fellow-creature  is  a  matter 
that  requires  the  greateft  deliberation,  and  the  fulieft  con- 
viction of  our  own  authority  :  for  life  is  the  immediate  gift 
of  God  to  man  $  which  neither  he  can  refign,  nor  can  it  be 
taken  from  him,  unlefsby  the  command  orpermiflion  of  him 
who  gave  it ;   either  exprefsly  revealed,  or  collected  from 

°  prand  iiiflruitions  for  framing  a  new  code  of  laws  for  the  Ruffian  empire, 
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the  laws  of  nature  or  fociety  by  clear  and  indifputable  do 
monflration. 

I  would  not  be  underftood  to  deny  the  right  of  the  legis- 
lature in  any  country  to  enforce  it's  own  laws  by  the  death 
of  the  tranfgreflbr,  though  perfons  of  fome  abilities  have 
doubted  it  j  but  only  to  fuggeft  a  few  hints  for  the  confidera- 
tion  of  fuch  as  are,  or  may  hereafter  become,  legiflators. 
When  a  queftion  arifes,  whether  death  may  be  lawfully  in- 
flicted for  this  or  that  tranfgreffion,  the  wifdom  of  the  laws 
muft  decide  it :  and  to  this  public  judgment  or  decifion  all 
private  judgments  muft  fubmit ;  elfe  there  is  an  end  of  the 
firft  principle  of  all  fociety  and  government.  The  guilt  of 
blood>  if  any,  muft  lie  at  their  doors,  who  mifinterpret  the 
extent  of  their  warrant ;  and  not  at  the  doors  of  the  fubjeft, 
who  is  bound  to  receive  the  interpretations  that  are  given 
by  the  Sovereign  power. 

2.  As  to  the  end)  or  final  caufe  of  human  punifhments. 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed  ;  for  that  muft  be  left  to  the  juft  determination 
of  the  Supreme  Being  :  but  as  a  precaution  againft  future 
offences  of  the  fame  kind.  This  is  effected  three  ways:  either 
by  the  amendment  of  the  offender  himfelf  for  which  pur- 
pofe  all  corporal  punifhments,  fines,  and  temporary  exile  or 
imprifonment  are  inflicted  :  or,  by  deterring  others  by  the 
dread  of  his  example  from  offending  in  the  like  way,  "  ut 
"  poena  (as  Tullyp  exprefles  it)  ad  pancos^  ffletus  ad  o?nnes, 
u  perveniat  "  which  gives  rife  to  all  ignominious  punifh- 
ments, and  to  fuch  executions  of  juftice  as  are  open  and 
[12]  public:  or  lailly,  by  depriving  the  party  injuring  of  the 
power  to  do  future  mifchief  \  which  is  effected  by  either 
putting  him  to  death,  or  condemning  him  to  perpetual  con- 
finement^ fiavery,  or  exile*  The  fame  one  end,  of  prevent- 
ing future  crimes,  is  endeavoured  to  be  anfwered  by  each  of 
thefe  three  ipecies  of  pimifhment.  The  public  gains  equal 
Security,  whether  the  offender  himfelf  be  amended  by  whole- 
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fome  correction,  or  whether  he  be  difabled  from  doing  any 
farther  harm  :  and  if  the  penalty  fails  of  both  thefe  effects, 
as  it  may  do,  ftill  the  terror  of  his  example  remains  as  a 
warning  to  other  citizens.  The  method  however  of  inflicting 
punifhment  ought  always  to  be  proportioned  to  the  particu- 
lar purpofe  it  is  meant  to  ferve,  and  by  no  means  to  exeeed 
it :  therefore  the  pains  of  death,  and  perpetual  difability  by 
exile,  llavery,  or  imprifonment,  ought  never  to  be  inflicted, 
but  when  the  offender  appears  incorrigible  :  which  may 
be  collected  either  from  a  repetition  of  minuter  offences  ;  or 
from  the  perpetration  of  fome  one  crime  of  deep  malignity, 
which  of  itfelf  demonftrates  a  difpofition  without  hope  or 
probability  of  amendment :  and  in  fuch  cafes  it  would  be 
cruelty  to  the  public,  to  defer  the  punifhment  of  fuch  a  cri- 
minal, till  he  had  an  opportunity  of  repeating  perhaps  the 
worft  of  viilanies. 

3.  As  to  the  meafure  of  human  punifhments.  From  what 
has  been  obferved  in  the  former  articles  we  may  collect, 
that  the  quantity  of  punifhment  can  never  be  abfolutely  de- 
termined by  any  {landing  invariable  rule  ;  but  it  mull  be 
left  to  the  arbitration  of  the  legiflature  to  inflict  fuch  penal- 
ties as  are  warranted  by  the  laws  of  nature  and  fociety,  and 
fuch  as  appear  to  be  the  beft  calculated  to  anfwer  the  end  of 
precaution  againft  future  offences. 

Hence  it  will  be  evident,  that  what  fome  have  fo  highly 
extolled  for  it's  equity,  the  lex  talionis3  or  law  of  retaliation, 
can  never  be  in  all  cafes  an  adequate  or  permanent  rule  of 
punh'hment.  In  fome  cafes  indeed  it  feems  to  be  dictated  by 
natural  reafon  \  as  in  the  cafe  of  confpiracies  to  do  an  injury, 
or  falfe  accufations  of  the  innocent :  to  which  we  may  add 
that  law  of  the  Jews  and  Egyptians,  mentioned  by  Jofephus  [  13  ] 
and  Diodorus  Siculus,  that  whoever  without  fufficieni  caufe 
was  found  with  a;iy  mortal  poifon  in  his  cuftody,  fhould 
himfelf  be  obliged  to  take  it.  But,  in  general,  the  differ- 
ence of  perfons,  place,  time,  provocation,  or  other  circum- 
ftances,  may  enhance  or  mitigate  the  offence  ;  and  in  fuch 
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cafes  retaliation  can  never  be  a  proper  meafure  of  juftice.  If 
a  tteblerh^il  ftrikes  a  peafant,  all  mankind  will  fee,  that  if  a 
court  of  j  u  It  ice  awards  a  return  of  the  blow,  it  is  more  than 
a  juft  compenfation.    On  the  other  hand,  retaliation  may, 
fomctimcs,  be  too  eafy  a  fentence  ;  as,  if  a  man'  malicioufly 
Ihould  put  out  the  remaining  eye  of  him  who  had  loft  one 
before,  it  is  too  flight  a  punimment  for  the  maimer  to  lofe 
onlv  one  of  his :   and  therefore  the  law  of  the  Locrians, 
which  demanded  an  eye  for  an  eye,  was  in  this  inftance  ju- 
dicioully  altered  t  by  decreeing,  in  imitation  of  Solon's  lawsq, 
that  he  who  (truck  out  the  eye  of  a  one-eyed  man,  fhould 
lofe  both  his  own  in  return.    Beiides,  there  are  very  many 
crimes,  that  will  in  no  ftiape  admit  of  thefe  penalties,  with-1 
out  manifeft  abfurdity  and  wickednefs.    Theft  cannot  be 
ptmilhed  by  theft,  defamation  by  defamation,  forgery  by  for- 
gery, adultery  by  adultery,  and  the  like.    And  we  may  add, 
that  thofe  inftances,  wherein  retaliation  appears  to  be  ufed, 
even  by  the  divine  authority,  do  not  really  proceed  upon  the 
rule  of  exact  retribution,  by  doing  to  the  criminal  the  fame 
hurt  he  has  done  to  his  neighbour  and  no  more ;  but  this 
correfpondence  between  the  crime  and  punimment  is  barely 
a  confequence  from  fome  other  principle.    Death  is  ordered 
to  be  puiiifhed  with  death  ;  not  becaufe  one  is  equivalent  to 
the  other,  for  that  would  be  expiation,  and  not  punimment. 
IN  or  is  death  always  an  equivalent  for  death  :  the  execution 
of  a  needy  decrepid  affaflin  is  a  poor  fatisfa&ion  for  the  mur- 
der of  a  nobleman  in  the  bloom  of  his  youth,  and  full  enjoy- 
ment of  his  friends,  his  honours,  and  his  fortune.  But 
the  rcafbri  upon  whicli  t$i&  fentence  is-  grounded  feems  to 
be,  that  this  is  the  higheft  penalty  than  man  can  inflict,  and 
F   14  ]  tends  molt  to  the  fecurity  of  mankind  5  by  removing  one 
murderer  from  the  earth,  and  fetting  a  dreadful  example  to 
deter  others  :  fo  that  even  this  grand  inftance  proceeds  upon 
other  principles  than  thofe  of  retaliation.    And  truly,  if  any 
meafure  of  punimment  is  to  be  taken  from  the  damage  fuf- 
taincd  by  the  fufterer,  the  punimment  ought  rather  to  ex- 
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cced  than  equal  the  injury :  fince  it  feems  contrary  to  rea- 
fon and  equity,  that  the  guilty  (if  convifted)  fhould  fufFer 
no  more  than  the  innocent  has  done  before  him  ;  efpecially 
as  the  fuffering  of  the  innocent  is  paft  and  irrevocable,  that 
of  the  guilty  is  future,  contingent,  and  liable  to  be  efcaped 
or  evaded.  With  regard  indeed  to  crimes  that  are  incom- 
plete, which  confift  merely  in  the  intention,  and  are  not  yet 
carried  into  aft,  as  confpiracies  and  the  like ;  the  innocent 
has  a  chance  to  fruftrate  or  avoid  the  villany,  as  the  confpi- 
rator  has  alfo  a  chance  to  efcape  his  punifhment :  and  this 
may  be  one  reafon  why  the  lex  tal'wnis  is  more  proper  to  be 
inflicted,  if  at  all,  for  crimes  that  confift  in  intention,  than 
for  fuch  as  are  carried  into  act.  It  feems  indeed  confonant 
to  natural  reafon,  and  has  therefore  been  adopted  as  a  maxim 
by  feveral  theoretical  writers1*,  that  the  punifhment  due  to 
the  crime  of  which  one  falfely  accufes  another,  fhould  be 
inflicted  on  the  perjured  informer.  Accordingly,  when  it 
was  once  attempted  to  introduce  into  England  the  law  of 
retaliation,  it  was  intended  as  a.  punifhment  for  fuch  only 
as  preferred  malicious  accufations  againft  others ;  it  being 
ena&ed  by  flatute  37  Edw.  III.  ch.  18.  that  fuch  as  prefer- 
red any  fuggeftions  to  the  king's  great  council  fhould  put  in 
fureties  of  taliation  •,  that  is,  to  ihcur  the  fame  pain  that 
the  other  fliould  have  had,  in  cafe  the  fuggeftion  were 
found  untrue.  But,  after  one  year's  experience,  this  pu- 
nifhment of  taliation  was  reje&ed,  and  imprifonment  adopted 
in  its  ftead  s. 

But  though  from  what  has  been  faid  it  appears,  that 
there  cannot  be  any  regular  or  determinate  method  of  rating 
the  quantity  of  pumfhments  for  crimes,  by  any  one  uniform  [153 
rule  ;  but  they  muft  be  referred  to  the  will  and  difcretion  of 
the  legiflative  power  :  yet  there  are  fome  general  principles, 
drawn  from  the  nature  and  circumftances  of  the  crime, 
that  may  be  of  forne  afliftance  in  allotting  it  an  adequate 
punifhment. 


*  Bcccar.  c.  I  ca 


*  Stat,  3S  Edw,  III.  c,  9. 
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As,  firfc,  with  regard  to  the  object  of  it :  for  the  greater  and 
more  exalted  the  object  of  an  injury  is,  the  more  carefhuld 
be  taken  to  prevent  that  injury,  and  of  courfe  under  this  ag- 
gravation the  punifliment  mould  be  more  fevere.  Therefore 
treafon  in  confpiring  the  kings  death  is  by  the  Englifh  law 
punimed  with  greater  rigour  than  even  actually  killing  any 
private  fubjec-t.  And  yet,  generally,  a  defign  to  tranfgrefs 
is  not  fo  flagrant  an  enormity,  as  the  actual  completion  of 
that  defign.  For  evil,  the  nearer  we  approach  it,  is  the  more 
difagreeable  and  mocking  \  fo  that  it  requires  more  obftinacy 
in  wickednefs  to  perpetrate  an  unlawful  action,  than  barely 
to  entertain  the  thought  of  it :  and  it  is  an  encouragement 
to  repentance  and  remorfe,  even  till  the  laftftage  of  any-crime* 
that  it  never  is  too  late  to  retract  ;  and  that  if  a  man  flops 
even  here,  it  is  better  for  him.  than  if  he  proceeds  :  for  which 
reafon  an  attempt  to  rob,  to  ravifh,  or  to  kill,  is  far  Jefs 
penal  than  the  actual  robbery,  rape,  or  murder.  But  in  the 
cafe  of  a  treafonable  confpiracy,  the  object  whereof  is  the 
king's  majefty,  the  bare  intention  will  deferve  the  higheft 
degree  of  feverity  not  becaufe  the  intention  is  equivalent  to 
the  a£i  itfelf ;  but  becaufe  the  greateft  rigour  is  no  more  than 
adequate  to  a  treafonable  purpofe  of  the  heart,  and  there  is 
no  greater  left  to  inflict  upon  the  actual  execution  itfelf. 

Again  :  the  violence  of  paffion,  or  temptation,  may  fome- 
times  alleviate  a  crime  ;  as  theft,  in  cafe  of  hunger,  is  far 
more  worthy  of  companion,  than  when  committed  through 
avarice,  or  to  fupply  one  in  luxurious  excefles.  To  kilt 
a  man  upon  fudden  and  violent  refentment,  is  lefs  penal 
than  upon  cool  deliberate  malice.  The  age,  education  and 
character  of  the  offender  ;  the  repetition  (or  otherwife)  of 
[  1 6  ]  the  offence  ,  the  time,  the  place,  the  company  wherein  it 
was  committed  \  all  thefe,  and  a  thoufand  other  incidents, 
may  aggravate  or  extenuate  the  crimed. 

1  Thus  Demofthenes  (in  his  oration    "  malice,  not  by  heat  of  wine,  in  the 
j^ainlt  Midias)  finely  works  up  the    c<  morning,  publicly,  before  ftrangers 
■  aggravations  of  the  infults  lie  had  re-    '*  as  well'  as  citizens :  and  that  in  the 
ceived.    i(  I  was  abufed,  fays  he,  by    u  temple,   whither  the  duty  of  my 
•*  my  enemy,  in  cold  blood,  out  of   "  office  called  me," 
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Farther  :  as  punifhments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reafonable  that  among 
crimes  of  different  natures  thofe  fhould  be  moft  feverely  pu- 
nifhed, v/hich  are  the  moft  deftru£tive  of  the  public  fafety 
and  happ'inefs  v  :  arid,  among  crimes  of  an  equal  malignity, 
thofe  which  a  man  has  the  moft  frequent  and  eafy  opportu- 
nities of  committing,  which  cannot  be  fo  eafily  guarded 
againft  as  others,  and  which  therefore  the  offender  has  the 
ftrongeft  inducement  to  commit ;  according  to  what  Cicero 
obferves  u,  <c  ea  funt  animadverienda  peccata  maxhnej  quae  dif~ 
*f  f-cillimc  praecavcntur"  Hence  it  is,  that  for  a  fervant  to 
rob  his  m after  is  in  more  cafes  capital,  than  for  a  ftranger ; 
if  a  fervant  kills  his  mafter,  it  is  a  fpecies  of  treafon  ;  in  an- 
other it  is  only  murder :  to  fteal  a  handkerchief,  or  other 
trifle  of  above  the  value  of  twclvepence,  privately  from  one's 
perfon,  is  made  capital ;  but  to  carry  off  a  load  of  corn  from 
an  open  field,  though  of  fifty  times  greater  value,  is  punifhed 
with  tranfportation  only.  And,  in  the  iiland  of  Man,  this 
rule  was  formerly  carried  fo  far,  that  to  take  away  an  horfe  or 
an  ox  was  there  n'o  felony,  but  a  trefpafs,  becaufe  of  the  diffi- 
culty in  that  little  territory  to  conceal  them  or  carry  them  off: 
but  to  fteal  a  pig  or  a  fowl,  which  is  eafily  done,  was  a  cfcfital 
mifdemefnor,  and  the  offender  was  punifhed  with  death  vv. 

Lastly:  as  a  cohclufiori  to  the  whole,  we  may  obferve 
that  punifhments  of  unreafonable  feverity,  efpecially  when  iri- 
difcriminately  inflicted,  have  lefs  effeft  in  preventing  crim:.;, 
and  amending  the  manners  of  a  people,  than  fuch  as  are 
more  merciful  in  general,  yet  properly  intermixed  with  due 
diftinftions  of  feverity.  It  is  the  fentimeut  of  an  ingenious 
Writer,  who  feems  to  have  well  ftudied  the  fprings  of  human 
a£iion  x,  that  crimes  are  more  effeftually  prevented  by  the 
certainty j  than  by  the  feverity^  of  puniihment.  For  the  ex~ 
fceffive  feverity  of  laws  (fays  Montefquieu  y)  hinders  tlieir 

v  Beccaf.  c.  6i  x  Beccar.  c.  7. 

»  pro  Sexto  Rnfcio]  4b.  y  Sp.  L.  fo,  6.  c.  13, 
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execution  :■  when  the  punifhment  furpafies  all  meafure,  the 
public  will  frequently  out  of  humanity  prefer  impunity  to  it. 
Thus  alfo  the  ftatute  i  Mar.  ft.  i.  c.  i.  recites  in  it's  pre- 
amble, "that  the  ftate  of  every  king  confifts  more  affuredly 
u  in  the  love  of  the  fubjeft  towards  their  prince,  than  in  the 
"  dread  of  laws  made  with  rigorous  pains  and  that  laws 
"  made  for  the  prefervation  of  the  commonwealth  without 
%s  great  penalties  are  more  often  obeyed  and  kept,  than  laws 
"  made  with  extreme  punifhments."  Happy  had  it  been 
for  the  nation,  if  the  fubfequent  practice  of  that  deluded 
princefs  in  matters  of  religion,  had  been  correfpondent  to 
thefe  fentiments  of  herfelf  and  parliament,  in  matters  of 
ftate  and  government !  We  may  farther  obferve  that  fangui- 
nary  laws  are  a  bad  fympfom  of  the  diftemper  of  any  ftate? 
or  at  lead  of  it's  weak  conftitution.  The  laws  of  the  Ro- 
man kings,  and  the  twelve  tables  of  the  decemviri,  were  full 
of  cruel  punifhments  :  the  Porcian  law,  which  exempted  all 
citizens  from  fentence  of  death,  filently  abrogated  them  all. 
In  this  period  the  republic  flourifhed :  under  the  emperors 
fevere  punilhments  were  revived  j  and  then  the  empire  fell. 

It  is  moreover  abfurd  and  impolitic  to  apply  tl:e  fame 
punifhment  to  crimes  of  different  malignity.    A  multitude 
of  fanguinary  laws  (befides  the  doubt  that  may  be  enter- 
stained  concerning  the  right  of  making  them)  do  likewife 
, prove  a  manifeft  defeel  either  in  the  wifdom  of  the  le- 
giflative,  or  the  ftrength  of  the  executive  power.    It  is  a 
kind  of  quackery  in  government,  and  argues  a  want  of  folid 
{kill,  to  apply  the  fame  univerfal  remedy,  the  idiimum  fup- 
pl'icium,  to  every  cafe  of  difficulty.    It  is,  it  mult  be  owned, 
much   eafier  to  extirpate  than   to  amend   mankind  :  yet 
8  J  that  magistrate  mud  be  efteemed  both  a  weak  and  a  cruel 
furgeon,  who  cuts  off  every  limb,  which  through  ignorance 
or  indolence  he  will  not  attempt  to  cure.   It  has  been  there- 
fore ingenioufiy  propofed  y  that  in  every  ftate  a  fcale  of 
crimes  rafeufaoe  formed,  with  a  correfponding  fcale  of  pu- 
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nifhments,  descending  from  the  greatefl  to  the  leaft  :  but,  if 
that  be  too  romantic  an  idea,  yet  at  leaft  a  wife  legislator 
will  mark  the  principal  divifions,  and  not  affign  penalties  of 
the  firfh  degree  to  offences  of  an  inferior  rank.  Where  men 
fee  no  diftinction  made  in  the  nature  and  gradations  of  pu- 
nifhment,  the  generality  will  be  led  to  conclude  there  is  no 
diftinftion  in  the  guilt.  Thus  in  France  the  punifhrnent  of 
robbery,  either  with  or  without  murder,  is  the  fame  a  hence 
it  is,  that  though  perhaps  they  are  therefore  fubje£l  to  fewer 
robberies,  yet  they  never  rob  but  they  alfo  murder.  In 
China  murderers  are  cut  to  pieces,  and  robbers  not :  hence 
in  that  country  they  never  murder  on  the  highway,  though 
they  often  rob.  And  in  England,  befides  the  additional 
terrors  of  a  fpeedy  execution,  and  a  fubfequent  expofure  or 
diiTe&ion,  robbers  have  a  hope  of  tranfportation,  which  fel- 
dom  is  extended  to  murderers.  This  has  the  fame  effe£t 
here  as  in  China  \  in  preventing  frequent  aflaffination  and 
flaughter. 

Yet,  though  in  this  inftance  we  may  glory  in  the  wif- 
dom  of  the  Englifli  law,  we  mail  find  it  more  difficult  to 
juftify  the  frequency  of  capital  punifhrnent  to  be  found  there- 
in ;  infli&ed  (perhaps  inattentively)  by  a  multitude  of  fuc- 
ceflive  independent  ftatutes,  upon  crimes  very  different  in 
their  natures.  It  is  a  melancholy  truth,  that  among  the 
variety  of  actions  which  men  are  daily  liable  to  commit,  no 
lefs  than  an  hundred  and  fixty  have  been  declared  by  a£l  of 
parliament b  to  be  felonies  without  benefit  of  clergy  -7  or,  in 
other  words,  to  be  worthy  of  inftant  death.  So  dreadful  a 
lift,  inftead  of  diminishing,  increafes  the  number  of  offenders. 
The  injured,  through  companion,  will  often  forbear  to  pro-  [ 
fecute  :  juries,  through  compaffion,  will  fometimes  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the 
nature  of  the  offence  :  and  judges,  through  compaffion,  will 
refpite  one  half  of  the  convicts,  and  recommend  them  to  the 

*  Sp.  L.  b.  6.  c.  16.  tutes  (tit.  felony),  and  the  a£h  which 
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royal  mercy.  Among  fo  many  chances  of  efcaping,  the 
needy  and  hardened  offender  overlooks  the  multitude  that 
fuffer :  lie  boldly  engages  in  fome  defperate  attempt,  to  re- 
lieve his  wants  or  fupply  his  vices  >  and,  if  unexpectedly  the 
hand  of  juftice  overtakes  him,  he  deems  himfelf  peculiarly 
unfortunate,  in  falling  at  lafl  a  facrifice  to  thofe  laws>  which 
long  impunity  has  taught  him  to  contemn. 
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CHAPTER  THE  SECOND. 

of  the  PERSONS  CAPABLE  of 

COMMITTING  CRIMES. 

HAVING,  in  the  preceding  chapter,  confidered  in 
general  the  nature  of  crimes,  and  punifhments,  we 
are  next  led,  in  the  order  of  our  diftribution,  to  inquire  what 
perfons  are,  or  are  not,  capable  of  committing  crimes  ;  or, 
which  is  all  one,  who  are  exempted  from  the  cenfures  of  the 
law  upon  the  commiffion  of  thofe  afts,  which  in  other  per- 
fons would  be  feverely  punifhed.  In  the  procefs  of  which 
inquiry,  we  mull  have  recourfe  to  particular  and  fpecial  ex- 
ceptions :  for  the  general  rule  is,  that  no  perfon  (hall  be  ex- 
cufed  from  punifhment  for  difobedience  to  the  laws  of  his 
country,  excepting  fuch  as  are  exprefsly  defined  and  exempt- 
ed by  the  laws  themfelves. 

All  the  feveral  pleas  and  excufes,  which  protect  the 
committer  of  a  forbidden  aft  from  the  punifhment  which  is 
otherwife  annexed  thereto,  may  be  reduced  to  this  fingle 
confideration,  the  want  or  defect  of  will.  An  involuntary  aft, 
as  it  has  no  claim  to  merit,  fo  neither  can  it  induce  any  guilt : 
the  concurrence  of  the  will,  when  it  has  it's  choice  either 
to  do  or  to  avoid  the  faft  in  queftion,  being  the  only  thing 
that  renders  human  aft  ions  either  praife  worthy  or  culpable.  £ 
Indeed,  to  make  a  complete  crime  cognizable  by  human 
laws,  there  muft  be  both  a  will  and  an  aft.  For  though* 
in  foro  cwfcientiaer  a  fixed  defign  or  will  to  do  an  unlawful 
aft  is  almoft  as  heinous  as  the  commiffion  of  it,  yet,  as  no 
temporal  tribunal  can  fearch  the  heart,  or  fathom  the  inten- 
tions of  the  mind,  otherwife  than  as  they  are  demonftrated  by 
outward  aftio.nsa  it  therefore  cannot  punifh  for  what  it  can- 
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not  know.  For  which  reafon  in  all  temporal  jurifdictions  an 
overt  act,  or  fome  open  evidence  of  an  intended  crime,  is  ne- 
ceflary,  in  order  to  demonftrate  the  depravity  of  the  will,  be- 
fore the  man  is  liable  to  punifhment.  And,  as  a  vitious  will 
without  a  vitious  act  is  no  civil  crime,  fo,  on  the  other  hand, 
an  unwarrantable  act  without  a  vitious  will  is  no  crime  at  all. 
So  that  to  conftitute  a  crime  againft  human  laws,  there  muft 
be,  firft,  a  vitious  will ;  and,  fecondly,  an  unlawful  aft 
confequent  upon  fuch  vitious  will. 

Now  there  are  three  cafes,  in  which  the  will  does  not  join 
with  the  act  :  i .  Where  there  is  a  defect  of  underftanding. 
For  where  there  is  no  difcernment,  there  is  no  choice  *,  and 
where  there  is  no  choice,  there  can  be  no  act  of  the  will, 
which  is  nothing  elfe  but  a  determination  of  one's  choice  to 
do  or  to  abftain  from  a  particular  action  :  he  therefore,  that 
has  no  underftanding,  can  have  no  will  to  guide  his  conduct. 
2.  Where  there  is  underftanding  and  will  fufficient,  refiding 
in  the  party ;  but  not  called  forth  and  exerted  at  the  time  of 
the  action  done  ;  which  is  the  cafe  of  all  offences  committed 
by  chance  or  ignorance.  Here  the  will  fits  neuter  \  and 
neither  concurs  with  the  act,  nor  difagrees  to  it.  3.  Where 
the  action  is  conftrained  by  fome  outward  force  and  violence* 
Here  the  will  counteracts  the  deed  ;  and  is  fo  far  from  con- 
curring with,  that  it  loaths  and  difagrees  to,  what  the  man 
is  obliged  to  perform.  It  will  be  the  bufmefs  of  the  prefent 
chapter  briefly  to  confider  all  the  feveral  fpecies  of  defect  in 
will,  as  they  fall  under  fome  one  or  other  of  thefe  general 
heads  :  as  infancy,  idiocy,  lunacy,  and  intoxication,  which 
fall  under  the  firft  clafs  misfortune,  and  ignorance,  which 
[  22  ]  mav  be  referred  to  the  fecond  ;  and  compulfion  or  neceffity, 
which  may  properly  rank  in  the  third. 

I.  First,  we  will  confider  the  cafe  of  infancy >  or  nonage ; 
wrhich  is  a  defect  of  the  underftanding.  Infants,  under  the 
age  of  difcretion,  ought  not  to  be  punifiied  by  any  criminal 
profecution  whatever a.    What  the  age  of  difcretion  is,  in 

*  1  Hawk.  P.C.  2, 
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various  nations,  is  matter  of  fome  variety.  The  civil  law 
diftinguifhed  the  age  of  minors,  or  thofe  under  twenty-five 
years  old,  into  three  flages  :  infantiay  from  the  birth  till  feven 
years  of  age  ;  puerifiay  from  feven  to  fourteen;  and  pubertas, 
from  fourteen  upwards.  The  period  of  pneritiay  or  child- 
hood, was  again  fubdivided  into  two  equal  parts  :  from  feven 
to  ten  and  an  half  was  oetas  infantiae  proximo.  ;  from  ten 
and  an  half  to  fourteen  was  oetas  pubertati  proximo.  Dur- 
ing the  firft  ftage  of  infancy,  and  the  next  half  ftage  of 
childhood,  infantiae  proximay  they  were  not  punifliable  for 
any  crime  K  During  the  other  half  Itage  of  childhood,  ap- 
proaching to  puberty,  from  ten  and  an  half  to  fourteen,  they 
were  indeed  punifliable,  if  found  to  be  doli  capacesy  or  capable 
of  mifchief :  but  with  many  mitigations,  and  not  with 
the  utmoft  rigour  of  the  law  c.  During  the  laft  ftage  (at  the 
age  of  puberty,  and  afterwards)  minors  were  liable  to  be 
punifhed,  as  well  capitally,  as  otherwife. 

The  law  of  England  does  in  fome  cafes  privilege  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  mifdemef- 
nors  •,  fo  as  to  efcape  fine,  imprifonrnent,  and  the  like  :  and 
particularly  in  cafes  of  omiffion,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  fimilar  offences d  :  for,  not  having 
the  command  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  thofe  things  which  the  law  requires.  But 
where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at 
leaft  as  liable  as  others  to  commit,)  for  thefe  an  infant,  above 
the  age  of  fourteen,  is  equally  liable  to  fuffer,  as  a  perfon  of  £ 
the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  ftill  more  mi- 
nute and  circumfpe£t ;  diftinguifhing  with  greater  nicety  the 
ieveral  degrees  of  age  and  difcretion.  By  the  antient  Saxon 
law,  the  age  of  twelve  years  was  eftabliflied  for  the  age  of 
poflible  difcretion,  when  firft  the  underftanding  might  open  e  : 
and  from  thence  till  the  offender  was  fourteen,  it  was  oetas 

*  Infi.  3.  20. 10.  d  1  Hal.  P.  C.  20,  a i,  22. 

'  5. 14.  5c.  17. 11 1.47.2.23.       «  LL,tAthelJian%    VVilk.  65. 
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pubertati  proxima^  in  which  lie  might  or  might  not  be  guilty 
of  a  crime,  according  to  his  natural  capacity  or  incapacity, 
Th's  was  thr:  dubious  ftage  of  difcretion:  but,  under  twelve 
it  was  held  that  he  could  not  be  guilty  in  will,  neither  after 
fourteen  could  he  be  fuppofed  innocent,  of  any  capital  crime 
which  he  in  fact  committed.  But  by  the  lav/,  as  it  now 
{lands,  and  has  ftood  at  leaft  ever  fince  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is 
not  fo  much  meafured  by  years  and  clays,  as  by  the  ftrength 
of  the  delinquent's  underftanding  and  judgment.  For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as  another 
of  fourteen  ;  and  in  thefe  cafes  our  maxim  is,  that  "  malitia 
^  /applet-  (lei-atem."  Under  feven  years  of  age  indeed  an  infant 
cannot  be  guilty  of  felony  e  \  for  then  a  felonious  difcretion 
Is  almoft  an  impoffibility  in  nature  :  but  at  eight  years  old 
he  may  be  guilty  of  felony  f.  Alfo,  under  fourteen,  though 
an  infant  fhall  be  prima  facie  adjudged  to  be  dolt  incapax  ; 
yet  if  it  appear  to  the  court  and  jury,  that  he  was  dolt  capaxy 
and  could  difcern  between  good  and  evil,  he  may  be  con- 
victed and  fuffer  death.  Thus  a  girl  of  thirteen  has  been 
burnt  for  killing  her  miftrefs  ;  and  one  boy  of  ten,  and  an- 
other of  njne  years  old,  who  had  killed  their  companions, 
have  been  fentenced  to  death,  and  he  of  ten  years  actually 
hanged  ;  becaufe  it  appeared  upon  their  trials,  that  the  one 
hid  himfelf,  and  the  other  hid  the  body  he  had  killed,  which 
hiding  manifefted  a  confeioufnefs  of  guilt,  and  a  difcretion 
£  24  ]  to  difcern  between  good  and  evil  g.  And  there  was  an  in- 
ftance  in  the  laft  century,  where  a  boy  of  eight  years  old  was 
tried  at  Abingdon  for  firing  two  barns  ;  and,  it  appearing 
that  he  had  malice,  revenge,  and  cunning,  he  was  found 
guilty,  condemned,  and  hanged  accordingly  h.  Thus  alfo, 
in  very  modern  times,  a  boy  of  ten  years  old  was  convicted 
on  his  own  confefiion  of  murdering  his  bedfellow  ,  there  ap- 
pearing in  his  whole  behaviour  plain  tokens  of  a  mifchievous 
.  difcretion ;  and,  as  the  fparing  this  boy  merely  on  account 
of  his  tender  years  might  be  of  dangerous  confequence  to  the 

*  Mir.c.  4.  §16.    iHai,P,C.  27,  t  1  Hal.  P.  C.  26,  27. 

i  Dalt,  Joft,  c.  147.  J  Emlyn  on  1  Hal.  P.  C.  25. 
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public,  by  propagating  a  notion  that  children  might  commit 
fuch  atrocious  crimes  with  impunity,  it  was  unanimoufly 
agreed  by  all  the  judges  that  he!  was  a  proper  fubject:  of  ca- 
pital punifhment  K  But,  in  all  fuch  cafes,  the  evidence  of 
that  malice  which  is  to  fupply  age,  ought  to  be  ftrong  and 
clear  beyond  all  doubt  and  contradiction. 

II.  The  fecond  cafe  of  a  deficiency  in  will,  which  excufes 
from  the  guilt  of  crimes,  arifes  alfo  from  a  defective  or  vi- 
tiated underftanding,  viz.  in  an  idiot  or  a  lunatic.  For  the 
rule  of  law  as  to  the  latter,  which  may  eafily  be  adapted  alfo 
-to  the  former,  is,  that  u  furiofus  furore  folum  punitur"  In 
•criminal  cafes  therefore  idiots  and  lunatics  are  not  charge- 
able for  their  own  afts,  if  committed  when  under  thefe  inca- 
pacities :  no,  not  even  for  treafon  itfelf  k.  Alfo,  if  a  man  in 
his  found  memory  commits  a  capital  offence,  and  before  ar- 
raignment for  it,  he  becomes  mad,  he  ought  not  to  be  ar- 
raigned for  it  becaufe  he  is  not  able  to  plead  to  it  with  that 
advice  and  caution  that  he  ought.  And  if,  after  he  has 
pleaded,  the  prifoner  becomes  mad,  he  {hall  not  be  tried : 
for  how  can  he  make  his  defence  ?  If,  after  he  be  tried  and 
found  guilty,  he  lofes  his  feiifes  before  judgment,  judgment 
fhall  not  be  pronounced  ;  and  if,  after  judgment,  he  becomes 
of  honfane  memory,  execution  fhall  be  ftayed  :  for  perad- 
venture,  fays  the  humanity  of  the  Englifh  law,  had  the  pri- 
foner been  of  found  memory,  he  might  have  alleged  fome- 
thing  in  flay  of  judgment  or  execution  1  (1).  Indeed,  in  the 
jbloody  reign  of  Henry  the  eighth,  a  ftatute  was  made m, 

«  Fofter,  72,  1  I  Hal.  P.  C.  34. 

k  3  Inft.  6.  01  33  Hen.  VIII,  c.  20. 


(ij  If  the  punifhment  v/ere  lefs  than  death,  and  were  inflicted 
upon  a  prifoner  deprived  of  reafon,  it  would  be  unproductive  of 
one  of  the  great  ends  of  punifhment,  the  correction  of  the  crimi- 
nal. Human  tribunals  are  only  juftified  in  introducing  the  pain 
and  evil  of  punifhment,  when  it  is  likely  to  prevent  that  greater 
degree  of  evil,  which  would  refult  from  the  unreft rained  convmifl^on 
pf  crimes. 
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which  enacted,  that  if  a  perfon,  being  compos  mentis,  mould 
commit  high  treafon,  and  after  fall  into  madnefs,  he  might 
be  tried  in  his  abfence,  and  mould  fuffer  death,  as  if  he  were 
of  perfect  memory.  But  this  lavage  and  inhuman  law  was 
repealed  by  the  ftatute  I  &  2  Ph.  &  M.  c.  io.  For,  as  is 
obferved  by  fir  Edward  Coke  n,  "  the  execution  of  an  of- 
u  fender  is  for  example,  ut  poena  ad paucos>  metiis  ad  omnes 
"  perveniat :  but  fo  it  is  not  when  a  madman  is  executed ; 
"  but  fhould  be  a  miferable  fpe£tacle,  both  againft  law,  and 
u  of  extreme  inhumanity  and  cruelty,  and  can  be  no  example 
<c  to  others."  But  if  there  be  any  doubt,  whether  the  party 
be  compos  or  not,  this  fhall  be  tried  by  a  jury.  And  if  he  be 
fo  found,  a  total  idiocy,  or  abfolute  infanity,  excufes  from 
the  guilt,  and  of  courfe  from  the  punimment,  of  any  crimi- 
nal action  committed  under  fuch  deprivation  of  the  fenfes  : 
but,  if  a  lunatic  hath  lucid  intervals  of  underftanding,  he 
(hall  anfwer  for  what  he  does  in  thofe  intervals,  as  if  he  had 
no  deficiency  °.  Yet,  in  the  cafe  of  abfolute  madmen,  as 
they  are  not  anfwerable  for  their  actions,  they  fhould  not  be 
permitted  the  liberty  of  acting  unlefs  under  proper  control ; 
and,  in  particular,  they  ought  not  to  be  fuffered  to  go  loofe, 
to  the  terror  of  the  king's  fubjedts.  It  was  the  doctrine  of 
our  antient  law,  that  perfons  deprived  of  their  reafon  might 
be  confined  till  they  recovered  their  fenfes  p,  without  waiting 
for  the  forms  of  a  commifiion  or  other  fpecial  authority  from 
the  crown  :  and  now,  by  the  vagrant  acts  q,  a  method  is 
chalked  out  for  jmprifoning,  chaining,  and  fending  them  to 
their  proper  homes  (2). 

n  3  Inft.  6.  l>  Bro.  Ahr.  tit.corone.  101. 

0  1  Hal.  P.  C.  31.  1  j  7  Geo.  II.  c.  5. 


(2)  Where  it  is  dangerous  to  permit  a  lunatic  to  go  abroad,  two 
juftices  may  order  him  to  be  apprehended  and  fecured,  even  with 
chains,,  if  uec.efQiry,  and  may  fend  him  by  a  vagrant  pafs  to  the 
place  of  his  fettlement ;  and  may  order  fo  much  of  his  goods  to  be 
fold,  or  the  rents  of  his  lands  to  be  received,  as  will  difcharge  the 
expence  incurred ;  but  fuch  fum  muft  be  accounted  for  at  the  next 
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III.  Thirdly  ;  as  to  artificial,  voluntarily  contracted 
madnefs,  by  drunkennefs  or  intoxication,  which,  depriving 
men  of  their  reafon,  puts  them  in  a  temporary  phrenzy  ;  our 
law  looks  upon  this  as  an  aggravation  of  the  offence,  rather 
than  as  an  excufe  for  any  criminal  mifbehaviour.  A  drunk-  [  26  3 
ard,  fays  fir  Edward  Coker,  who  is  vohuitarius  daemon^  hath 
no  privilege  thereby  ;  but  what  hurt  or  ill  foever  he  doth, 
his  drunkennefs  doth  aggravate  it :  nam  omne  crimen  ebrietasy 
et  incendity  et  detegit.  It  hath  been  obferved,  that  the  real 
ufe  of  ftrong  liquors,  and  the  abufe  of  them  by  drinking  to 
excefs,  depend  much  upon  the  temperature  of  the  climate 
in  which  we  live.  The  fame  indulgence,  which  may  be 
necefTary  to  make  the  blood  move  in  Norway,  would  make 
an  Italian  mad.  A  German  therefore,  fays  the  prefident 
Montefquieu  s,  drinks  through  cuflom,  founded  upon  con- 
ftitutional  neceffity  ;  a  Spaniard  drinks  through  choice,  or 
out  of  the  mere  wantonnefs  of  luxury :  and  drunkennefs, 
he  adds,  ought  to  be  more  feverely  punifhed,  where  it  makes 
men  mifchievous  and  mad,  as  in  Spain  and  Italy,  than 
where  it  only  renders  them  llupid  and  heavy,  as  in  Germany 
and  more  northern  countries.  And  accordingly,  in  the 
warm  climate  of  Greece,  a  law  of  Pittacus  enacted,  "  that 
"  he  who  committed  a  crime,  when  drunk,  fhould  receive 
"  a  double  punifhment  one  ior  the  crime  itfelf,  and 
the  other  for  the  ebriety  which  prompted  him  to  commit 
it  The  R-oman  law  indeed  made  great  allowances  for 
this  vice  :  u  per  vinum  delapfis  capital lis  poena  remittitur  u.*' 
But  the  law  of  England,  confidering  how  eafy  it  is  to  coun- 
terfeit this  excufe,  and  how  weak  an  excufe  it  is,  (though 
real,)  will  not  fuffer  any  man  thus  to  privilege  one  crime  by 
another  w. 

*  1  Infh  247,  «  Ff.  49.  16.  6, 

s  Sp,  L.  b.  14..  c  10.  w  ploNvd.  19. 

c  Puff.  L.  ofN.  b.  8.  c.  3. 


feffions  :  but  this  does  not  preclude  the  jurifdi&ion  of  the  chancel- 
lor, or  prevent  any  relation  or  friend  from  taking  the  lunatic  under 
his  care.    17  Geo,  IL  c.     i  £u    See  p.  396.  n.  2. 
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IV.  A  fourth  deficiency  of  will,  is  where  a  man  com- 
mits an  unlawful  aft  by  misfortune  or  chance,  and  not  by  de- 
Cgn.    Here  the  will  obferves  a  total  neutrality,  and  does  not 
co-operate  with  the  deed;  which  therefore  wants  one  main 
ingredient  of  a  crime.    Of  this,  when  it  affefts  the  life  of 
another,  we  {hall  find  more  occafion  to  fpeak  hereafter ;  at 
prefent  only  obferving,  that  if  any  accidental  mifchief  hap- 
]    pens  to  follow  from  the  performance  of  a  lawful  aft,  the 
party  ftands  excufed  from  all  guilt :  but  if  a  man  be  doing 
any  thing  unlawful,  and  a  confequence  enfues  which  he  did 
not  forefee  or  intend,  as  the  death  of  a  man  or  the  like,  his 
want  of  forefight  (hall  be  no  excufe  ;  for,  being  guilty  of 
one  offence,  in  doing  antecedently  what  is  in  itfelf  unlaw- 
ful, he  is  criminally  guilty  of  whatever  confequence  may 
follow  the  fir  ft  mifbehaviour  x  (3). 

V.  Fifthly  ;  ignorance,  or  miflah,  is  another  defect  of 
will ;  when  a  man,  intending  to  do  a  lawful  aft,  does  that 
which  is  unlawful.    For  here  the  deed  and  the  will  afting 
feparately,  there  is  not  that  conjunction  between  them, 
which  is  neceffary  to  form  a  criminal  aft.    But  this  muft  be 
an  ignorance  or  miftake  of  faft,  and  not  an  error  in  point  of 
law.    As  if  a  man,  intending  to  kill  a  thief  or  houfebreaker 
in  his  own  houfe,  by  miftake  kills  one  of  his  own  family, 
this  is  no  criminal  aftion  y  :  but  if  a  man  thinks  he  has  a 
right  to  kill  a  perfon  excommunicated  or  outlawed,  wherever 
he  meets  him,  and  does  fo  ;  this  is  wilful  murder.    For  a 
miftake  in  point  of  law,  which  every  perfon  of  difcretion 

x  1  Hal.  P.  C.  39.  y  Cro.  Car.  538. 


(3)  But  a  .very  important  .diftinftion  is  made  in  fuch  cafes,  viz. 
whether  the  unlawful  aft  is  alfo  in  it's  original  nature  wrong  and 
mifchievpus,  for  a  perfon  is  not  anfwerable  for  the  incidental  con- 
fequences  of  an  unlawful  act,  which  is  merely  a  malum  prohibitum  • 
as  where  any  unfortunate  accident  happens  from  an  unqualified 
perfon  being  in  purfuit  of  game,  he  is  amenable  only  to  the  fame 
extent  ft*  a  man  duly  qualified.    Fojl*  259.    1  flah  P.  C.  475. 

not 
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not  only  may,  but  is  bound  and  prefumed  to  know,  is  in 
criminal  cafes  no  fort  of  defence.  Ignorantla  juris,  quodqirif- 
que  tenetur  fcire,  neminem  excufat,  is  as  well  the  maxim  of 
our  own  law2,  as  it  was  of  the  Roman  \ 

VI.  A  sixth  fpecies  of  defe£t  of  will  is  that  arifing  from 
compulfwn  and  inevitable  necejjity.  Thefe  are  a  conftraint 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which 
his  judgment  difapproves  ;  and  which,  it  is  to  be  prefumed, 
his  will  (if  left  to  itfelf )  would  rejeft.  As  punifhments  are 
therefore  only  inflicted  for  the  abufe  of  that  free  will,  which 
God  has  given  to  man,  it  is  highly  juft  and  equitable  that  a 
man  fliould  be  excufed  for  thofe  a£ls,  which  are  done  through 
unavoidable  force  and.  ccmpulfion. 

1.  Of  this  nature,  in  the  firft  place,  is  the  obligation  of  [28]} 
civil  fubjeBioU)  whereby  the  inferior  is  conftrained  by  the  fu- 
perior  to  act  contrary  to  what  his  own  reafon  and  incli- 
nation would  fuggefc  :  as  when  a  .  legiHator  eftablifhes 
iniquity  by  a  law,  and  commands  the  fubjecl  to  do  an 
a£l  contrary  to  religion  or  found  morality.  How  far  this 
excufe  will  be  admitted  in  foro  confcientiae,  or  whether  the 
inferior  in  this  cafe  is  not  bound  to  obey  the  divine,  rather 
than  the  human  law,  it  is  not  my  bufmefs  to  decide; 
though  the  queftion  I  believe,  among  the  cafuifts,  will 
hardly  bear  a  doubt.  But,  however  that  may  be,  obedience 
to  the  laws  in  being  is  undoubtedly  a  fufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  fheriff, 
who  burnt  Latimer  and  Ridley,  in  the  bigoted  days  of 
queen  Mary,  was  not  liable  to  punifhment  from  Elizabeth, 
for  executing  fo  horrid  an  office  *,  being  juftified  by  the 
commands  of  that  magiftracy,  which  endeavoured  to  reftore 
fuperftition  under  the  holy  aufpices  of  it's  mercilefs  fifter, 
perfecution. 

As  to  perfons  in  private  relations  ;  the  principal  cafe5 
where  conftraint  of  a  fuperior  is  allowed  as  an  excufe  for  cri- 

*  PiQvd.  343.  *  1%  22.6.  9, 
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rninal  mifcondu£t,  is  v/ith  regard  to  the  matrimonial  fubjec- 
tion  of  the  wife  to  her  hufband :  for  neither  a  fon  nor  a  fer- 
vant  are  excufed  for  the  commiffion  of  any  crime,  whether 
capital  or  otherwife,  by  the  command  or  coercion  of  the  pa- 
rent or  mafterb ;  though  in  fome  cafes  the  command  or  au- 
thority of  the  hufband,  either  exprefs  or  implied,  will  pri- 
vilege the  wife  from  punifhment,  even  for  capital  offences. 
And  therefore  if  a  woman  commit  theft,  burglary,  or  other 
civil  offences  againft  the  laws  of  fociety,  by  the  coercion  of 
her  hufband  *,  or  even  in  his  company,  which  the  law  con- 
ftrues  a  coercion;  (he  is  not  guilty  of  any  crime;  being 
confidercd  as  acting  by  compulfion  and  not  of  her  own 
will0.  Which  doctrine  is  at  leaft  a  thoufand  years  old  in 
this  kingdom,  being  to  be  found  among  the  laws  of  king 
[  29  ]  Ina,  the  Weft  Saxond.  And  it  appears  that,  among  the 
northern  nations  on  the  continent,  this  privilege  extended  to 
any  woman  tranfgrefling  in  concert  with  a  man,  and  to  any 
fervant  that  committed  a  joint  offence  with  a  freeman;  the 
male  or  freeman  only  was  punifhed,  the  female  or  Have  dif- 
miffed  ;  "  proculdubio  quod  altcrum  liberias,  alteram  necejjitas 
(C  impeller -ete."  But  (befides  that  in  our  law,  which  is  a 
ftranger  to  flavery,  no  impunity  is  given  to  fervants,  who  are 
as  much  free  agents  as  their  mafters)  even  with  regard  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala 
in  fey  and  prohibited  by  the  law  of  nature,  as  murder  and  the 
like  (4):  not  only  becaufe  thefe  are  of  a  deeper  dye,  but  alfo, 
fince  in  a  ftate  of  nature  no  one  is  in  fubjeftion  to  another, 
it  would  be  unreasonable  to  fcreen  an  offender  from  the  pu- 
nifhment due  to  natural  crimes,  by  the  refinements  and  fub- 
ordinations  of  civil  fociety.  In  treafon  alfo,  (the  higheft 
crime  which  a  member  of  fociety  can,  as  fuch,  be  guilty  of,} 

h  I  Hawk.  P.  C..3.  cr,p.  57. 

c  1  Hal.  P.  C.  45.  c  Stiernli.  de  jute  Sueon.  I.  2,  c.  4. 


(4)  The  law  feems  to  proteft  the  wife  in  all  felonies  committed 
by  her  in  company  with  her  hufband,  except  murder  and  man- 
flaughter.    i  HaL  P.  C.  47. 
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no  plea  of  coverture  (hall  excufe  the  wife  ;  no  prefumption 
of  the  hufband's  coercion  fhall  extenuate  her  guilt f :  as  well 
becaufe  of  the  odioufnefs  and  dangerous  confequences  of  the 
crime  itfelf,  as  becaufe  the  hufband,  having  broken  through 
the  moft  facred  tie  of  focial  community  by  rebellion  againft 
the  ftate,  has  no  right  to  that  obedience  from  a  wife,  which 
he  himfelf  as  a  fubje£t  has  forgotten  to  pay.  In  inferior  mif- 
demefnors  alfo,  we  may  remark  another  exception  $  that  a 
wife  may  be  indi&ed  and  fet  in  the  pillory  with  her  hufband, 
for  keeping  a  brothel  for  this  is  an  offence  touching  the 
domeftic  oeconomy  or  government  of  the  houfe,  in  which 
the  wife  has  a  principal  fhare ;  and  is  alfo  fuch  an  offence 
as  the  law  prefumes  to  be  generally  conducted  by  the  in- 
trigues of  the  female  fex  ^(4).  And  in  all  cafes,  where  the 
wife  offends  alone,  without  the  company  or  coercion  of  her 
hufband,  flie  is  refponfible  for  her  offence,  as  much  as  any 
feme-fole. 

2.  Another  fpecies  of  compulfion  or  neceflity  is  what  [303 
our  law  calls  durefs  per  minas h ;  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reafon  the  guilt  of  many  crimes  and  mif- 
demefnors  ;  at  lead  before  the  human  tribunal.  But  then 
that  fear,  which  compels  a  man  to  do  an  unwarrantable  ac- 

f  1  Hal.  P.  C.  47.       8  i  Hawk.  P.  C.  2,  3.         h  See  Vol.  I.  pag.  13  r. 


(4)  In  all  mifdemeanours  it  appears  that  the  wife  may  be  found 
guilty  with  the  hufband.  It  is  faid,  the  reafon  why  (he  was  ex- 
cufed  in  burglary,  larceny,  &c.  was  becaufe  me  could  not  tell 
what  property  the  hufband  might  claim  in  the  goods.  10  Mod* 
63  and  335.  But  the  better  reafon  feems  to  be,  that  by  the 
antient  law  the  hufband  had  the  benefit  of  the  clergy,  if  he  could 
read,  but  in  no  cafe  could  women  have  that  benefit ;  it  would 
therefore  have  been  an  odious  proceeding  to  have  executed  the 
wife,  and  to  have  difmiiTed  the  hufband  with  a  flight  punimment : 
to  avoid  this,  it  was  thought  better  that  in  fuch  cafes  fhe  mould 
be  altogether  acquitted  ;  but  this  reafon  did  not  apply  to  mifde- 
niegnours. 
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,tion,  ought  to  be  juft  and  well-grounded  ;  fuch  "  qui  eadere 
"  P°JJli  in  virum  cotTfianteni)  non  timidum  et  meticulofum"  as 
13ra£ton  exprefles  it1,  in  the  words  of  the  civil  lawk.  There- 
fore, in  time  of  war  or  rebellion,  a  man  may  bejuftified  in 
doing  many  treafonable  a£ts  by  compulfion  of  the  enemy  or 
rebels,  which  would  admit  of  no  excufe  in  the  time  of 
peace1  (5).  This  however  feems  only,  or  at  leaf!:  principally, 
to  hold  as  to  pofitive  crimes,  fo  created  by  the  laws  of  fo- 
ciety  ;  and  which  therefore  fociety  may  excufe  \  but  not  as 
to  natural  offences  fo  declared  by  the  law  of  God,  wherein 
human  magistrates  are  only  the  executioners  of  divine  pu- 
nifhment.  And  therefore  though  a  man  be  violently  affaulted, 
and  hath  no  other  poffibie  means  of  efcaping  death,  but  by 
killing  an  innocent  perfon :  this  fear  and  force  (hall  not  acquit 
him  of  murder  \  for  he  ought  rather  to  die  himfelf,  than 
efcape  by  the  murder  of  an  innocent m.  But  in  fuch  a  cafe 
he  is  permitted  to  kill  the  affailant ;  for  there  the  law  of 
nature,  and  felf-defencc,  its  primary  canon,  have  made  him 
his  own  protestor. 

3.  There  is  a  third  fpecies  of  neceffity,  which  may  be 
diftinguifhed  from  the  actual  compulfion  of  external  force  or 
fear  being  the  refult  of  reafon  and  reflection,  which  act  upon 
and  conftrain  a  man's  will,  and  oblige  him  to  do  an  a£tion, 
which  without  fuch  obligation  would  be  criminal.  And 
thai  is,  when  a  man  has  his  choice  of  two  evils  fet  before 

J  /.  i.f.  16. 
k  k  4.  2.  5  %  64 


(£)  The  fear  of  having  houfes  burnt  or  goods  fpoiled  is  no  ex- 
cufe in  the  eye  of  the  law  for  joining  and  marching  with  rebels-' 
The  only  force  that  doth  excufe,  is  a  force  upon  the  fierfon,  and 
prefent  fear  of  death ;  and  this-  force  and  fear  piuft  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is  incumbent  upoh 
men,  who  make  force  their  defence,  to  {hew  an  aclual  force,  and 
that  they  joined  pro  timore  mortis,  el  recejferunt  quum  ciio  potueriint* 
Foft.  14.  2 1 6. 

7  him> 


1  .  Hai.  p.  c.  50. 
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him,  and,  being  under  a  neceffity  of  caufihg  one,  he  chufes 

the  lead  pernicious  of  the  two.  Here  the  will  cannot  be  faid  [31] 

freely  to  exert  itfelf,  being  rather  paffive  than  a£tive  ;  or, 

if  a£tive,  it  is  rather  in  rejecting  the  greater  evil  than  hi 

chufing  the  lefs.    Of  this  fort  is  that  neceffity,  where  a  man 

by  the  commandment  of  the  law  is  bound  to  arreft  another 

for  any  capital  offence,  or  to  difperfe  a  riot,  and  refinance  is 

made  to  his  authority:  it  is  here  juftifiable  and  even  necefiary 

to  beat,  to  wound,  or  perhaps  to  kill  the  offenders,  rather 

than  permit  the  murderer  to  efcape,  or  the  riot  to  continue. 

For  the  prefervation  of  the  peace  of  the  kingdom,  and  the 

apprehending  of  notorious  malefactors,  are  of  the  utmofl 

confequence  to  the  public  ;  and  therefore  excufe  the  felony, 

which  the  killing  would  otherwife  amount  ton. 

4.  There  is  yet  another  cafe  of  neceffity,  which  has  oc~ 
cafioned  great  fpeculation  among  the  writers  upon  gene* 
ral  law;  viz.  whether  a  man  in  extreme  want  of  food  or 
cloathing  may  juftify  Healing  either,  to  relieve  his  prefent 
neceffities  ?  And  this  both  Grotius  0  and  Puffendorf p,  to- 
gether with  many  other  of  the  foreign  jurifts,  hold  in  the 
affirmative;  maintaining  by  many  ingenious,  humane,  and 
plaufible  reafons,  that  in  fuch  cafes  the  community  of  goods 
by  a  kind  of  tacit  conceffion  of  fociety  is  revived.  And 
fome  even  of  our  own  lawyers  have  held  the  fame  %  thoulfc 
it  feems  to  be  an  unwarranted  doctrine,  borrowed  from  the 
notions  of  fome  civilians:  at  leaft  it  is  now  antiquated,  the 
law  of  England  admitting  no  fuch  excufe  at  prefent1". 
And  this  it's  do&rine  is  agreeable  not  only  to  the  fentiments 
of  many  of  the  wifeft  antients,  particularly  Cicero  %  who 
holds  that  u  funm  cuiqtte  inccminodum  ferendum  tft^pctius  quam 
"  de  alterius-  hinmodts  detrakendum but  alfo  to  the  Jewifh 
law,  as  certified  by  king  Solomon  himfelfc:  "if  a  thief 
"  fteal  to  fat'isfy  his  foul  when  he  is  hungry,  he  ftiali  re  ft  ore 

n  J.  Hal.  P.  C.  53.  r  ]  Ka!.  Pi  C.  54. 

0  dc  jure  bjft  p.  I.  2.  r.  2.  *  <h  cff.  I  3.  c.  5, 
P  L.  of  Nat.  and  N.  1.  2.  c.  £                 c  Prov,  Vijj  30, 
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u  fevenfold,  and  fhall  give  all  the  fubftance  of  his  houfe  :9* 
which  was  the  ordinary  punifhment  for  theft  in  that  king- 
dom. And  this  is  founded  upon  the  higheft  reafbh  :  for 
men's  properties  would  be  under  a  ftrange  infecurity,  if  li- 
able to  be  invaded  according  to  the  wants  of  others,  of 
which  wants  no  man  can  poilibly  be  an  adequate  judge,  but 
the  party  hi  mi  elf  who  pleads  them.  In  this  country  efpe- 
c4"Yj  there  would  be  a  peculiar  impropriety  in  admitting  fa 
dubious  an  excufe  :  for  by  our  laws  fuch  fufficient  provifion 
is  made  for  the  poor  by  the  power  of  the  civil  magiftrate, 
that  it  is  impoftible  that  the  molt  needy  ftranger  ihould  ever 
be  reduced  to  the  neceffity  of  thieving  to  fupport  nature. 
This  cafe  of  a  ftranger  is,  by  the  way,  the  ftrongeft  inftanee 
put  by  baron  Puftendorf,  and  whereon  he  builds  his  princi- 
pal arguments  :  which,  however  they  may  hold  upon  the 
continent,  where  the  parfimonious  induftry  of  the  natives 
orders  every  one  to  work  or  ftarvc,  yet  muft  lofe  all  their 
weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  fyltem,  and  interwoven  in  our  very  constitution.  There- 
fore our  laws  ought  by  no  means  to  be  taxed  with  being  un- 
merciful, for  denying  this  privilege  to  the  neceffitous  ;  efpe- 
ciaUy  when  we  coniider,  that  the  king,  on  the  reprefentation 
of  his  minifters  of  juflice,  hath  a  power  to  foften  the  law, 
and  to  extend  mercy  in  cafes  of  peculiar  hardfbip.  An  ad- 
vantage which  is  wanting  in  many  ftates,  particularly  thofe 
which  are  democratical  :  and  thefe  have  in  it's  ftead  intro- 
duced and  adopted,  in  the  body  of  the  law  itfelf,  a  multitude 
of  circumftances  tending  to  alleviate  it's  rigour.  But  the 
founders  of  our  conftitution  thought  it  better  to  veft  in  the 
crown  the  power  of  pardoning  particular  objects  of  compaf- 
lion,  than  to  countenance  and  eftablifti  theft  by  one  general 
undiftmguifhijlg  law. 

VII.  To  thefe  feveral  cafes,  in  which  the  incapacity  of 
committing  crimes  arifes  from  a  deficiency  of  the  will,  we 
may  add  one  more,  in  which  the  law  fuppofes  an  incapacity 
of  doing  wrong,  from  the  excellence  and  perfection  of  the 
]  perfon  ;  which  extend  as  well  to  the  will  as  to  the  other 

qualities 


Ch.  2.  Wrongs,  33 

qualities  of  his  mind.  I  mean  the  cafe  of  the  king  ;  who, 
by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 
power  of  the  law  v  ;  which  will  not  fuppofe  him  capable  of 
committing  a  folly,  much  lefs  a  crime.  Wc  are  therefore* 
out  of  reverence  and  decency,  to  forbear  any  idle  inquiries, 
of  what  would  be  the  confequence  if  the  king  were  to  act 
thus  and  thus  :  fince  the  law  deems  fo  highly  of  his  wifdom 
and  virtue,  as  not  even  to  prefume  it  poflible  for  him  to  do 
any  thing  inconfiftent  with  his  ftation  and  dignity ;  and 
therefore  has  made  no  provifion  to  remedy  fuch  a  grievance. 
But  of  this  fufficient  was  faid  in  a  former  volume u,  to 
which  I  mull  refer  the  reader, 

v  1  Hal,  Pc  C.  44.  «  Bookl,  cb.  7,  pag*  244* 
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CHAPTER   THE  THIRD, 

m  PRINCIPALS  and  ACCESSORIES. 


IT  having  been  fhewn  in  the  preceding  chapter  what  per- 
fons  are,  or  are  not,  upon  account  of  their  fituation  ami 
eircumftances,  capable  of  committing  crimes,  Ave  are  next  to 
make  a  few  remarks  on  the  different  degrees  of  guilt  among 
persons  that  are  capable  of  offending  ;  viz.  as  principal^  and 
as  accejjbry. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees-. 
A  principal,  in  the  jfjurft  degree,  is  lie  that  is  the  a£tor,  or 
abfolute  perpetrator  of  the  crime ;  and,  in  the  fecond  degree, 
lie  is  who  is  prefent,  aiding,  and  abetting  the  fact  to  be  donea* 
V*Thich prefence  need  not  always  be  an  attual  immediate  {land- 
ing by,  within  fight  or  hearing  of  the  fa£l  ^  but  there  may 
be  alfo  a  conftrufltive  prefence,  as  when  one  commits  a  rob-i 
bery  or  murder,  and  another  keeps  watch  or  guard  at  fome 
convenient  diftance  b.  And  this  rule  hath  alfo  other  excep- 
tions :  for,  in  cafe  of  murder  by  poifoning,  a  man  may  be  a 
principal  felon,  by  preparing  and  laying  the  poifon,  or  per- 
fuading  another  to  drink  it c  who  is  ignorant  of  it's  poifon- 
ous  quality  d,  or  giving  it  to  him  for  that  purpofe  y  and  yet 
not  adminifter  it  himfelf,  nor  be  prefent  when  the  very  deed 
of  poifoning  is  committed  e.  And  the  fame  reafoning  will 
hold,  with  regard  to  other  murders  committed  in  the  abfence 

■  i  JfSn  P,  C.  615.  ■    «*  Fetter.  349. 
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of  the  murderer,  by  means  which  he  had  prepared  before- 
hand, and  which  probably  could  not  fail  of  their  mifchievous 
effect.  As  by  laying  a  trap  or  pitfall  for  another,  whereby 
he  is  killed  ;  letting  out  a  wild  beaft,  with  an  intent  to  do 
mifchief;  or  exciting  a  madman  to  commit  murder,  fo  that 
death  thereupon  enfues  :  in  every  of  thefe  cafes  the  party 
offending  is  guilty  of  murder  as  a  principal,  in  the  firft 
decree.  For  he  cannot  be  called  an  acceffory,  that  necef- 
iarily  pre-fuppofmg  a  principal :  and  the  poifon,  the  pitfall, 
the  beaffc,  or  the  madman  cannot  be  held  principals,  being 
only  the  inftruments  of  death.  As  therefore  he  muft  be 
certainly  guilty,  either  as  principal  or  acceffory,  and  cannot 
be  fo  as  acceffory,  it  follows  that  he  muft  be  guilty  as  prin- 
cipal, and  if  principal,  then  in  the  firft  degree  ;  for  there 
is  no  other  criminal,  much  lefs  a  fuperior  in  the  guilt,  whom 
be  could  aid,  abet,  or  affift  f- 

II.  An  acceffory  is  he  who  is  not  the  chief  a&or  in  the  of- 
fence, nor  prefent  at  it's  performance,  but  is  fomeway  con- 
cerned therein,  either  before  or  after  the  faft  committed.  In 
confidering  the  nature  of  which  degree  of  guilt,  we  will, 
firft,  examine,  what  offences  admit  of  acceffories,  and  what 
not :  fecondly,  who  may  be  an  acceffory  before  the  facT: : 
thirdly,  who  may  be  an  acceffory  after  it :  and,  laftly,  how 
acceffories,  confidered  merely  as  fuch,  and  diftin£t  from 
principals,  are  to  be  treated. 

i.  And,  firft,  as  to  what  offences  admit  of  acceffories, 
and  what  not.  In  high  treafon  there  are  no  acceffories,  but 
all  are  principals  :  the  fame  a&s,  that  make  a  man  acceffory 
in  felony,  making  him  a  principal  in  high  treafon,  upon  ac- 
count of  the  heinoufnefs  of  the  crime*.  Befides  it  is  to  be 
confidered,  that  the  bare  intent  to  commit  treafon  is  many 
times  actual  treafon  ;  as  imagining  the  death  of  the  king,  or 
confpiring  to  take  away  his  crown.  And,  as  no  one  can 
advife  and  abet  fuch  a  crime  without  an  intention  to  have  it 
done,  there  can  be  no  acqeffories  before  the  fa<St  \  fince  the 
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very  advice  and  abetment  amount  to  principal  treafon.  But 
this  will  not  hold  in  the  inferior  fpecies  of  high  treafon, 
which  do  not  amount  to  the  legal  idea  of  compaffing  the 
death  of  the  king,  queen,  or  prince.    For  in  thofe  no  ad- 
vice to  commit  them,  unlefs  the  thing  be  actually  perform- 
ed, will  make  a  man  a  principal  traitor  h.    In  petit  treafon, 
murder,  and  felonies  with  or  without  benefit  of  clergy,  there 
may  be  accefibries  :  except  only  in  thofe  offences,  which  by 
judgment  of  law  are  fudden  and  unpremeditated,  as  man- 
flaughter  and  the  like  ;  which  therefore  cannot  have  any  ac- 
ceflbries  before  the  fa£l  K    So  too  in  petit  larceny,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  no  accefibries 
either  before  or  after  the  fa£t     but  all  perfons  concerned 
therein,  if  guilty  at  all,  are  principals  k :  the  fame  rule  holding 
with  regard  to  the  higheft  and  loweft  offences  \  though  upon 
different  reafons.    In  treafon  all  are  principals,  propter  odium 
delicli ;  in  trefpafs  all  are  principals,  becaufe  the  law,  quae  do 
rninimis  non  curat,  does  not  defcend  to  diftinguifh  the  different 
ihades  of  guilt  in  petty  mifdemefnors.    It  is  a  maxim,  that 
accejforius  fequitur  naturam  fui  principalis1 :  and  therefore  an 
acceflbry  cannot  be  guilty  of  a  higher  crime  than  his  princi- 
pal ,  being  only  punifhed,  as  a  partaker  of  his  guilt.  So  that 
If  a  fervant  inftigates  a  ftranger  to  kill  his  mafter,  this  be- 
ing murder  in  the  ftranger  as  principal,  of  courfe  the  fervant 
is  acceflbry  only  to  the  crime  of  murder ;  though,  had  he 
been  prefent  and  affifting,  he  would  have  been  guilty  as 
principal  of  petty  treafon,  and  the  ftranger  of  murder  m. 

2.  As  to  the  fecond  point,  who  maybe  an  acceflbry  before 
the  fa£t  i  fir  Matthew  Hale n  defines  him  to  be  one,  who 
being  abfent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counfel,  or  command  another  to  commit  a  crime. 
Herein  abfence  is  neceflary  to  make  him  an  acceflbry  :  for  if 
fuch  procurer,  or  the  like,  be  prefent,  he  is  guilty  of  the 
crime  as  principal.    If  A  then  advifes  B  to  kill  another,  and 

h  Fofter.  342.  1  3  I  rift.  139. 

i  1  Hal.  P.  C.  615.  m  2  Hawk.  P.  C.  315. 
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B  does  it  in  the  abfence  of  A,  now  B  is  principal,  and  A  is 
acceflbry  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerwn  natura  at  the  time  of  the  advice 
given.  As  if  A,  the  reputed  father,  advifes  B  the  mother  of 
a  baftard  child,  unborn,  to  ftrangle  it  when  born,  and  (he 
does  fo  ;  A  is  acceflbry  to  this  murder  °.  And  it  is  alfo  fet- 
tled p,  that  whoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  perfon,  is  an  ac- 
ceflbry before  the  fa£L  It  is  likewife  a  rule,  that  he  who  in 
any  wife  commands  or  counfels  another  to  commit  an  unlaw- 
ful aft,  is  acceflbry  to  all  that  enfues  upon  that  unlawful 
a£t  ;  but  is  not  acceflbry  to  any  a£t  diftinft  from  the  other. 
As  if  A  commands  B  to  beat  C,  and  B  beats  him  fo  that  he 
dies  B  is  guilty  of  murder  as  principal,  and  A  as  acceflbry . 
But  if  A  commands  B  to  burn  C's  houfe ;  and  he,  in  fo 
doing,  commits  a  robbery ;  now  A,  though  acceflbry  to  the 
burning,  is  not  acceflbry  to  the  robbery,  for  that  is  a  thing 
of  a  diftincr.  and  unconfequential  nature  q.  But  if  the  felony 
committed  be  the  fame  in  fubftance  with  that  which  is  com- 
manded, and  only  varying  in  fome  circumftantial  matters  ; 
as  if,  upon  a  command  to  poifon  Titius,  he  is  ftahbed  or 
ihot,  and  dies  \  the  commander  is  ftill  acceflbry  to  the  mur- 
der, for  the  fubftance  of  the  thing  commanded  was  the  death 
of  Titius,  and  the  manner  of  it's  execution  is  a  mere  colla- 
teral circumftance  r. 


3.  An  acceflbry  after  the  facT:  may  be,  where  a  perfon, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  aflifts  the  felon s.  Therefore,  to  make  an  ac- 
ceflbry ex  poft  faclo,  it  is  in  the  firft  place  requifite  that  he 
knows  of  the  felony  committed  c.  In  the  next  place  he  muft 
receive,  relieve,  comfort,  or  aflift  him.  And,  generally,  any 
afliftance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  fuffering  punifhment,  makes  the  affiftor 
..an  acceflbry.    As  furnifliing  him  with  a  horfe  to  efcape  his 


•  Dyer.  186. 

p  Foster.  125. 

<i  1  Ha).  P.C.  617. 


r  2  Hawk.  P.  C.  3  r  6. 
8  1  Hal  P.  C.  618. 
t  2  Hawk.  P,  C  '319. 
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purfuers,  money  or  vi&uals  to  fupport  him,  ahoufe  or  other 
melter  to  conceal  him,  or  open  force  and  violence  to  re  {cue 
or  protect  him  c.  So  likewife  to  convey  inftruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  him  efcape,  makes  a  man  an  acceflbry  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  cloaths  or  other  neceflaries,  is 
no  offence;  for  the  crime  imputable  to  this  fpecies  of  accef- 
fory  is  the  hindrance  of  public  juflice,  by  afiifting  the  felon 
to  efcape  the  vengeance  of  the  law  v.  To  buy  or  receive 
ftolen  goods,  knowing  them  to  be  ftolen,  falls  under  none  of 
thefe  descriptions;  it  was  therefore  at  common  law  a  mere 
mifdemefnor,  and  made  not  the  receiver  acceflbry  to  the 
theft,  becaufe  he  received  the  goods  only,  and  not  the  felonu  - 
but  now  by  the  ftatutes  5  Ann.  c.  31.  and  4  Geo.  I.  c.  11. 
all  fuch  receivers  are  made  accefibries  (where  the  principal 
felony  admits  of  acceflbries w),  and  may  be  tranfported  for 
fourteen  years  (1);  and,  in  the  cafe  of  receiving  linen  goods 
ftolen  from  the  bleaching-grounds,  are  by  ftatute  1 8  Geo.  II. 
c.  27.  declared  felons  without  benefit  of  clergy.  In  France 
fuch  receivers  are  punifhed  with  death  :  and  the  Gothic  con- 
ftitutions  diftinguifhed  alfo  three  forts  of  thieves,  "  unum 
"  qui  conftlium  claret alter  urn  qui  contre  claret,  tertium  qui 
&c  receptaret  et  occukret ;  pari  poenae  fingulos  obtwxics*" 

The  felony  mufi:  be  complete  a£  the  time  of  the  affifbmce 
given;  elfe  it  makes  not  the  affiftant  an  acceflbry.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but  be- 
fore death  enfues,  a  perfon  aflifls  or  receives  the  delinquent-: 
this  does  not  make  him  acceflbry  to  the  homicide;  for,  till 
death  enfues,  there  is  no  felony  committed  y.  But  fo  ftrici 
is  the  law  where  a  felony  is  actually  complete,  in  order  to  do 
effeftual  juftice,  that  the  neareft  relations  are  not  fuffered  to 
aid  or  receive  one  another.  If  the  parent  affifts  his  child,  or 

*  2  Hawk.  P.  C.  317, 318,  fi  Fofter.  73. 

v  1  Hal.  P.  C  620,  62*.  x  Stiernhook  de  jure  Ccth.  I  3,  c.  Jj. 

«  hik  620.  y  2  Hawk.  P.  C.  320. 


(1)  See  mare  upon  this  fubjedl  in  p.  2  32, 
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the  child  the  parent,  If  the  brother  receives  the  "brother,  the 
matter  "his  fervant,  or  the  fervant  his  matter,  or  even  if  the 
hirfband  relieves  his  wife,  who  have  any  of  them  committed 
a  felony,  the  receivers  become  acceffories  ex pojt  faBo2\  But  [  39  1 
a  feme  covert  cannot  become  an  acceffory  by  the  receipt  and 
concealment  of  her  hufband;  for  fhe  is  prefumed  to  aft 
under  his  coercion,  and  therefore  fhe  is  not  bound,  neither 
ought  (he,  to  difcover  her  lord*. 

4.  The  laft  point  of  enquiry  is,  how  acceffories  are  to  be 
treated,  confidered  diftinct  from  principals.  And  the  gene- 
ral rule  of  the  antient  law  (borrowed  from  the  Gothic  confti- 
tutionsb)  is  this,  that  acceffories  fhall  fufFer  the  fame  punifh- 
ment  as  their  principals:  if  one  be  liable  to  death,  the  other 
is  alfo  liable0  :  as,  by  the  laws  of  Athens,  delinquents  and 
their  abettors  were  to  receive  the  fame  punifhmentd.  Why 
then,  it  may  be  afked,  are  fuch  elaborate  diftinc?cions  made 
between  acceffories  and  principals,  if  both  are  to  fufFer  the 
fame  punifhment?  For  thefe  reafons :  1.  To  diftinguifh  the 
nature  and  denomination  of  crimes,  that  the  accufed  may 
know  how  to  defend  Ivimfelf  when  indicted  :  the  commilfiori 
of  an  actual  robbery  being  quite  a  different  accufation  from 
that  of  harbouring  the  robber.  2.  Becaufe,  though  by  the 
antient  common  law  the  rule  is  as  before  laid  down,  that 
both  fhall  be  puniihed  alike,  yet  now  by  the  ftatutes  relating 
to  the  benefit  of  clergy  a  diftin&ion  is  made  between  them  : 
acceffories  after  the  fa£t  being  ftill  allowed  the  benefit  of 
clergy  in  all  cafes,  except  horfe-ftealing  e  and  ttealing  of 
linen  from  bleaching-^grounds f :  which  is  denied  to  the 
principals,  and  acceffories  before  the  fact,  in  many  cafes;  as, 
among  others,  in  petit  treafon,  murder,  robbery,  and  wil- 
ful burning  And  perhaps  if  a  diftin&ion  were  conftantly 
to  be  made  between  the  punifhment  of  principals  and  accef- 
fories, even  before  the  fact,  the  latter  to  be  treated  with  a 

a  3  I  ml,  108.    z  Hawk.  P.  C.  320.  d  Pott.  Antiq.  b.  1,  c.  26. 

a  i  Hp.!.  P.  C.  62  r.  €  Stat.  31  Eliz.  c.  12. 

t>  See  Siiernhookj,  ibid,  *  Stat.  iS  Geo.  II.  c.  27. 

*  3  Inft.  ill  s  1  H2L  P.  C.615. 
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little  Iefs  feverity  than  the  former,  it  might  prevent  the  per- 
petration of  many  crimes,  by  increafing  the  difficulty  of  find- 
ing a  perfon  to  execute  the  deed  itfelf;  as  his  danger  would 
]  be  greater  than  that  of  his  accomplices,  by  reafon  of  the  dif- 
ference of  his  punifhment  h.  3.  Becaufe  formerly  no  man 
could  be  tried  as  acceflbry  till  after  the  principal  was  con- 
victed, or  at  leaft  he  muft  have  been  tried  at  the  fame  time 
with  him :  though  that  law  is  now  much  altered,  as  will  be 
fhewn  more  fully  in  it's  proper  place.  4.  Becaufe,  though 
a  man  be  indicted  as  acceflbry  and  acquitted,  he  may  af- 
terwards be  indicted  as  principal:  for  an  acquittal  of  rer 
ceiving  or  counfelling  a  felon,  is  no  acquittal  of  the  felony 
itfelf:  but  it  is  matter  of  fome  doubt,  whether,  if  a  man 
be  acquitted  as  principal,  he  can  be  afterwards  indicted  as 
•acceflbry  before  the  fact  ;  fince  thofe  offences  are  frequently 
very  near  allied,  and  therefore  an  acquittal  of  the  guilt  of 
one  may  be  an  acquittal  of  the  other  alfo1.  But  it  i$ 
clearly  held,  that  one  acquitted  as  principal  may  be  indict- 
ed as  an  acceflbry  after  the  fact;  fince  that  is  always  an 
offence  of  a  different  fpecies  of  guilt,  principally  tending  to 
evade  the  public  juftice,  and  is  fubfequent  in  it's  commencer 
ment  to  the  other.  Upon  thefe  reafons  the  diftinction  of 
principal  and  acceflbry  will  appear  to  be  highly  neceflary  ; 
though  the  punifhment  is  ftill  much  the  fame  with  regard  to 
principals,  and  fuch  acceflbries  as  offend  before  the  fact  is 
committed. 

*  Beccar.  c.  37.        «  1  Hal.  P.  C.  62.5,  626.  2PHawk.  P.  C.  373.  Foiler.  36?. 
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CHAPTER  THE  FOURTH. 

of  OFFENCES  against  GOD  anb 
RELIGION. 


IN  the  prefent  chapter  we  are  to  enter  upon  the  detail  of 
the  feveral  fpecies  of  crimes  and  mifdemefnors,  with  the 
punifhments  annexed  to  each  by  the  laws  of  England.  It 
was  obferved  in  the  beginning  of  this  book71,  that  crimes  and 
mifdemefnors  are  a  breach  and  violation  of  the  public  rights 
and  duties,  owing  to  the  whole  community,  confidered  as  a 
community,  in  it's  focial  aggregate  capacity.  And  in  the 
very  entrance  of  thefe  commentaries5  it  was  fhewn,  that  hu- 
man laws  can  have  no  concern  with  any  but  focial  and  rela- 
tive duties ;  being  intended  only  to  regulate  the  conduft  of 
man,  confidered  under  various  relations,  as  a  member  of  civil 
fociety.  All  crimes  ought  therefore  to  be  eflimated  merely 
according  to  the  mifchiefs  which  they  produce  in  civil  fo- 
ciety c  :  and,  of  confequence,  private  vices,  or  breach  of 
mere  abfolute  duties,  which  man  is  bound  to  perform,  con- 
fidered only  as  an  individual,  are  not,  cannot  be,  the  obje£t 
of  any  municipal  law,  any  farther  than  as  by  their  evil  ex- 
ample, or  other  pernicious  effects,  they  may  prejudice  the 
community,  and  thereby  become  a  fpecies  of  public  crimes. 
Thus  the  vice  of  drunkermefs,  if  committed  privately  and 
alone,  is  beyond  the  knowlege,  and  of  courfe  beyond  the 
reach  of  human  tribunals  :  but  if  committed  publicly,  in  the 
face  of  the  world,  it's  evil  example  makes  it  liable  to  tempo- 
ral cenfures.  The  vice  of  lying,  which  confifts  (abftrafte dly 
taken)  in  a  criminal  violation  of  truth,  and  therefore  in  any 

a  Seepag.5,  b  See  Vol.  I.pag.  123,124.  e  Beccar.  ch.  8. 
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fhape  is  derogatory  from  found  morality,  Is  not  however 
taken  notice  of  by  our  law,  unlefs  it  carries  with  it  fome 
public  inconvenience,  as  fpreading  falfe  news ;  or  fome  fe- 
cial injury,  as  flander  and  malicious  profecution,  for  which 
a  private  recompence  is  given.  And  yet  drunkennefs  and 
malevolent  lying  are  in foro  ccnfcientiac  as  thoroughly  criminal 
when  they  are  net,  as  when  they  are,  attended  with  public 
inconvenience.  The  only  difference  is,  that  both  public  and 
private  vices  are  fubjecT:  to  the  vengeance  of  eternal  juftice; 
and  public  vices  are  befides  liable  to  the  temporal  puniftv- 
ments  of  human  tribunals. 

On  the  other  hand,  there  are  fome  mifdemefhors,  which 
are  punifhed  by  the  municipal  law,  that  have  in  themfelves 
nothing  criminal,  but  are  made  unlawful  by  the  pofitive  con- 
ftitutions  of  the  ftate  for  public  convenience  ;  fuch  as  poach- 
ing, exportation  of  wool,  and  the  like.  Thefe  are  naturally 
no  offences  at  all;  but  their  whole  criminality  confifts  in 
their  difobedience  to  the  fupreme  power,  which  has  an  un- 
doubted right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  fome  things  unlawful,  which  are  in  them- 
felves indifferent.  Upon  the  whole,  therefore,  though  part 
cf  the  offences  to  be  enumerated  in  the  following  meets  are 
offences  againft  the  revealed  law  of  God,  others  againft  the 
law  of  nature,  and  fome  are  offences  againft  neither  ;  yet  in 
a  treatife  of  municipal  law  we  mult  confickr  them  all  as  de- 
riving their  particular  guilt,  here  punifhable,  from  the  law 
of  man., 

Having  premifed  this  caution,  I  mail  next  proceed  to 
jdiilribute  the  feveral  offences,  which  are  cither  directly  or  by 
confeq.uence  injurious  to  civil  fociety,  and  therefore  punifh- 
able by  the  laws  of  England,  under  the  following  general 
heads:  firft,thofe  which  are  more  immediately  injurious  to 
God  and  his  holy  religion;  Secondly,  fuch  as  violate  and 
tranfgrefs  the  law  of  nations thirdly,  fuch  as  more  efpecl- 
ally  affect  the  fovereign  executive  power  of  the  ftate,  or  the 
king  and  his.  government;  fourthly,  fuch  as  more  directly 
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infringe  the  rights  of  the  public  or  commonwealth ;  and, 
laftly,  fuch  as  derogate  from  thole  rights  and  duties,  which 
are  owing  to  particular  individuals,  and  in  the  prefervation 
and  vindication  of  which  the  community  is  deeply  in- 
tcrefled. 

First  then,  of  fuch  crimes  and  mifdemefnors,  as  more 
immediately  offend  Almighty  God,  by  openly  tranfgreffing 
the  precepts  of  religion  either  natural  or  revealed ;  and  me- 
diately by  their  bad  example  and  confequence,  the  law  of 
fociety  alio  ;  which  conftitutes  that  guilt  in  the  action,  which 
human  tribunals  are  to  cenfure. 

I.  Of  this  fpecies  the  firft  is  that  of  apojlacy,  or  a  total  re- 
nunciation of  chriftianity,  by  embracing  either  a  falfe  religion*, 
or  no  religion  at  all.  This  offence  can  only  take  place  in 
fuch  as  have  once  prcfefied  the  true  religion.  The  perverfion 
of  a  chriftian  to  judaifm,  paganifm,  or  other  falfe  religion^ 
was  punifhed  by  the  emperors  Conftantius  and  Julian  with 
confifcation  of  goods  d  j  to  which  the  emperors  Theodofius 
and  Valentinian  added  capital  punilhment,  in  cafe  the  apel- 
late endeavoured  to  pervert  others  to  the  fame  iniquity  e.  A 
punilhment  too  fevere  for  any  temporal  laws  to  inflia:  upon 
any  fpiritual  offence  :  and  yet  the  .zeal  of  our  anceftors  im- 
ported it  into  this  country ;  for  we  find  by  Bracton  f,  that 
in  his  time  apoftates  were  to  be  burnt  to  death.  Doubtlefs  the 
prefervation  of  chriftianity,  as  a  national  religion,  is,  abftrac~t- 
ed  from  it's  own  intrinfic  truth,  of  the  utmoft  confequence 
to  the  civil  ftate :  which  a  fingle  inftance  will  fufficiently 
demonftrate.  The  belief  of  a  future  ftate  of  rewards  and  pu- 
nifhments,  the  entertaining  juft  ideas  of  the  moral  attributes 
of  the  fupreme  Being,  and  a  firm  perfuafion  that  he  fuperin- 
tends  and  will  finally  compenfate  every  action  in  human  life, 
(all  which  are  clearly  revealed  in  the  doclrines^  and  forcibly 
inculcated  by  the  precepts,,  of  our  faviour  Chrift,)  thefe  are  the 
grand  foundation  of  all  judicial  oaths  ->  which  call  God  to 
witnefs  the  truth  of  thofe  facts,  which  perhaps  may  be  only 
known  to  him  and  the  party  attevting  :  all  moral  evidence. 

d  Cud.  1.7.  I.  *lbid.$.  f  I,  3.  c.9. 
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therefore,  all  confidence  in  human  veracity,  'muft  be  weak- 
ened by  apoftacy,   and  overthrown   by  total  infidelity 
Wherefore  all  affronts  to  chriftianity,  or  endeavours  to  de- 
predate  it's  efficacy,  in  thofe  who  have  once  profeffed  it,  are 
highly  deferving  ol  cenfure.  But  yet  the  lofs  of  life  is  a  hea-* 
\-ier  penalty  than  the  offence,  taken  in  a  civil  light,  deferves  : 
and,  taken  in  a  fpiritual  light,  our  laws  have  no  jurifdi&ion 
over  it.    This  punifhmeftt  therefore  has  long  ago  become 
obfolete    and  the  offence  of  apoftacy  was  for  a  long  time  the 
objeft  only  of  the  ecclefiaftical  courts,  which  corrected  the 
offender  pro  falute  animae.    But  about  the  clofe  of  the  laft 
century,  the  civil  liberties  to  which  we  were  then  reftored 
being  ufed  as  a  cloke  of  malicioufnefs,  and  the  moll  horrid 
doftrines  fubverfive  of  all  religion  being  publicly  avowed 
both  in  difcourfe  and  writings,  it  was  thought  neceffary  again 
for  the  civil  power  to  mterpofe,  by  not  admitting  thofe  mif- 
creants  h  to  the  privileges  of  fociety,  who  maintained  fuch, 
principles  as  deftroyed  ail  moral  obligation.    To  this  end 
it  was  enafted  by  ftatute  9  &  10  W.  III.  c.  32.  that  if  any 
perfon  educated  in,  or  having  made  profeflion  of,  the  chris- 
tian religion,  {hall,  by  writing,  printing,  teaching,  or  ad- 
vifed  fpeaking,  deny  the  chriftian  religion  to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  authority,  he  mall  upon  the  firft 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
truft  ;  and,  for  the  fecond,  be  rendered  incapable  of  bringing 
any  aftion,  being  guardian,  executor,  legatee,  or  purchafof 
of  lands,  and  (hall  fuffer  three  years  imprifonment  without 
bail.    To  give  room  however  for  repentance,  if,  within 
four  months  after  the  firft  conviction,  the  delinquent  will  in 
opeh  court  publicly  renounce  his  error,  he  is  difcharged  for 
that  ence  from,all  difabilities. 

II.  A  second  offence  is  that  of  berefy,  which  confifts  not 
in  a  total  denial  of  chriftianity,  but  of  fome  of  it's  effential 

*  Utiles  (0  opinions  ha?T  quis  negaf,  ft  foci  das  avium  inter  ijfos,  Diis  immor- 

cum  brfeiEgdfiptam  multafirmentur  jure-  tuiibus  interpofitis  tumjudicihus  turn  tt  f 

Jumno'n;  ijumdae  faint isjintfoederunirc-  tibus?  Cic.  de  LL.  ii.  7. 
ligion.s;  qiiam)n!(ltnsdivi7iifHpp!iciime~        h  Mcfcroyantz  in  oar  antient  law 

tus  a/celere  re'cocant ;  quamque  fan&a  books  is  the  name  of  unbelievers. 
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do&rines,  publicly  and  obftinately  avowed;  being  defined  by 
fir  Matthew  Hale,  "fententia  rerum  divinarum  humano  fenfu  ex** 
«  cogitatay  palant  doEta  et  pertinaciter  defenfa1"  And  here  it 
mult  alfo  be  acknowleged  that  particular  modes  of  belief  or 
unbelief,  not  tending  to  overturn  chriftianity  itfelf,  or  to  fap 
the  foundations  of  morality,  are  by  no  means  the  object  of 
coercion  bv  the  civil  magiftrate.  What  doctrines  {hail  there- 
fore be  adjudged  herefy,  was  left  by  our  old  conftitution  to 
the  determination  of  the  ecclefiaftical  judge  ;  who  had  herein 
a  moil  arbitrary  latitude  allowed  him.  For  the  general  defi- 
nition of  an  heretic  given  by  L)ndewodek,  extends  to  the 
fmalleft  deviations  from  the  do£trines  of  holy  church,  "  hae~ 
"  reticus  efl  qui  dubitat  de  fide  catholica^  et  qui  negligit  fervare 
iC  eay  quae  Roman  a  ecclefia  Jlatuit^feu  fervare  decreverat"  Or* 
as  the  ftatute  2  Hen.  IV.  c.  15.  exprefles  ic  in  Englifh, 
"  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
"  blefled  determinations  of  the  holy  church/'  Very  contrary 
this  to  the  ufage  of  the  firft  general  councils,  which  defined 
all  heretical  do£irines  with  the  utmoft  precifion  and  exaftnefs. 
And  what  ought  to  have  alleviated  the  punifhment,  the  un- 
certainty of  the  crime,  feems  to  have  enhanced  it  in  thofe  days 
of  blind  zeal  and  pious  cruelty.  It  is  true  that  the  fanct.imo~ 
nious  hypocrify  of  the  canonifts  went  at  firft  no  farther  than 
enjoining  penance,  excommunication,  and  ecclefiaftical  de- 
privation, for  herefy ;  though  afterwards  they  proceeded 
boldly  to  imprifonment  by  the  ordinary,  and  confiscation  of 
goods  in  pios  ufus.  But  in  the  mean  time  they  had  prevailed 
upon  the  weaknefs  of  bigoited  princes,  to  make  the  civil  power 
fubfervient  to  their  purpofes,  by  making  herefy  not  only  a 
temporal,  but  even  a  capital  offence  :  the  Romifh  eccle- 
fiaftics  determining,  without  appeal,  whatever  they  pleafed  to 
be  herefy,  and  fhifting  off  to  the  fecular  arm  the  odium  and 
drudgery  of  executions;  with  which  they themfdves  were  too 
tender  and  delicate  to  intermeddle.  Nay,  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convicied  heretic,  ui 
citra  mortis  per  ic  alum  fe?itentia  circa  eum  modcraiur1  ;  well 
knowing  at  the  fame  time  that  they  were  delivering  the  un- 

*  1  Hal.  P.  C.  384.        k  cap,  de  nfereticis,        1  DrcrelaL  /.  £.  L  40.  f.  1% 
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happy  victim  to  certain  death.  Hence  the  capita!  punifliments 
inflicted  on  the  antient  Donatifts  andManichaeans  by  the  em- 
perors Theodofius  and  Juftiiiian  m  :  hence  alfo  the  confuta- 
tion of  the  emperor  Frederic  mentioned  by  Lyndewode  % 
adjudging  all  perfons  without  diftincrion  to  be  burnt  with  fire, 
who  were  convicted  of  herefy  by  the  ecclefiaftical  judge*  The 
fame  emperor,  in  another  conftitution  °,  ordained  that  if  any 
temporal  lord,  when  admonifhed  by  the  church,  fhould  ne- 
glect to  clear  his  territories  of  heretics  within  a  year,  it  fhould 
be  lawful  for  good  catholics  to  feize  and  occupy  the  lands, 
and  utterly  to  exterminate  the  heretical  poiTeffors.  And  upon 
this  foundation  was  built  that  arbitrary  power,  fo  long  claim- 
ed and  fo  fatally  exerted  by  the  pope,  of  difpofing  even  of  the 
kingdoms  of  refractory  princes  to  more  dutiful  fons  of  the 
church.  The  immediate  event  of  this  conftitution  was  fome- 
thing  lingular,  and  may  ferve  to  illuftrate  at  once  the  grati- 
tude of  the  holy  fee,  and  the  juft  punilhment  of  the  royal 
bigot :  for  upon  the  authority  of  this  very  conftitution,  the 
pope  afterwards  expelled  this  very  emperor  Frederic  from 
his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  f. 

Christianity  being  thus  deformed  by  the  daemon  of 
perfecution  upon  the  continent,  we  cannot  expect  that  our 
own  ifland  fhould  be  entirely  free  from  the  fame  fcourge. 
And  therefore  we  find  among  our  antient  precedents  q  a  writ 
de  haeretico  comburendo^  which  is  thought  by  fome  to  be  as 
antient  as  the  common  law  itfelf.  However  it  appears  from 
thence,  that  the  conviction  of  herefy  by  the  common  law  was 
not  in  any  petty  ecclefiaftical  court,  but  before  the  archbi- 
fhop  himfelf  in  a  provincial  fynod  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  fhould  pleafe  with 
him  :  fo  that  the  cro wn  had  a  control  over  the  fpiritual 
power,  and  might  pardon  the  convi£t  by  iffuing  no  proceis 
agahift  him  ;  the  writ  de  haeretico  Lombtirendo  being  not  a  writ 
of  courfe,  but  iffuing  only  by  the  fpecial  direction  of  the  king 
in  council r. 

P»  Cod.  /.i.  f&J,  P  Baldus  in  Cml  1.5.4. 
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But  in  tlie  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  chriftian  world  began  to  open,  and  the  feeds  of  the  pro- 
teftant  religion  (though  under  the  opprobrious  name  of  lol- 
lardy  s)  took  root  in  this  kingdom  the  clergy  taking  ad- 
vantage from  the  king's  dubious  title  to  demand  an  increafe 
of  their  own  power,  obtained  an  dSt  of  parliament r,  which 
fharpened  the  edge  of  perfeeution  to  it's  utmoft  keennefs. 
For,  by  that  ftatute,  the  diocefan  alone,  without  the  inter- 
vention of  a  fynod,  might  conyift  of  heretical  tenets  ;  and 
unlefs  the  convicl:  abjured  his  opinions,  or  if  after  abjuration 
he  relapfed,  the  ftieriff  was  bound  ex  officio,  if  required  by 
the  bifhop,  to  commit  the  unhappy  vi£fcim  to  the  flames, 
without  waiting  for  the  confent  of  the  crown.  By  the  ftatute 
2  Ken.  V.  c.  7.  lollardy  was  alfo  made  a  temporal  offence* 
and  indictable  in  the  king'?  courts  5  which  did  not  thereby 
gain  an  exclufive,  but  only  a  concurrent  jurifdi&ion  w¥th 
the  bifhop's  confiftory. 

Afterwards,  when  the  final  reformation  of  religion  be- 
gan to  advance,  the  power  of  the  ecclefiaftics  was  fomewhat 
moderated  :  for  though  what  herefy  is.,  was  not  then  precifely 
defined,  yet  we  are  told  in  fome  points  what  it  is  not :  the 
ftatute  25  Hen.  VIII.  c.  14.  declaring,  that  offences  againft 
the  fee  of  Rome  are  not  herefy  *,  and  the  ordinary  being 
thereby  reftrained  from  proceeding  in  any  cafe  upon  mere 
fufpicion  ;  that  is,  unlefs  the  partj  be  accufed  by  two  credible 
witneffes,  or  an  indictment  of  herefy  be  firft  previoufly  found 
in  the  king's  courts  of  common  law.  And  yet  the  fpirit  of 
perfeeution  was  not  then  abated,  but  only  diverted  into  a  lay 
channel.  For  in  fix  years  afterwards,  by  ftatute  3 1  Hen. VIII. 
c.  14.  the  bloody  law  of  the  fix  articles  was  made,  which  efta- 
blilhed  the  fix  moft  contefted  points  of  popery,  tranfuhftan- 
tiafcion,  communion  in  one  kind,  the  celibacy  of  the  clergy 
monadic  vows,  the  facrifice  of  the  mafs,  and  auricular  con- 
feffion ;  which  points  were  "  determined  and  refolved  by 

•  So  called  not  from  loBwn,  or  tares  Walter  Lolhard,  a  German  reformer, 

(ai  etymo'ogy,  which  was  afterwards  A.  D.  1315.  Mod.  Un.  Hift,  xxvi.  15, 

devifed  ir  order  to  juftify  the  burning  Speim.  G/rJj:  371. 

of  them;  Matth.xiii.  30.)  bjt  from  one  1  2  Hen.  IV.  c\  15. 
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"  the  molt  godly  ftudy,  pain,  and  travail  ofliis  majefty  :  for 
"  which  his  moft  humble  and  obedient  fubjefts,  the  lords 
"  fpi ritual  and  temporal,  and  the  commons,  in  parliament 
<c  affembled,  did  not  only  render  and  give  -unto  his  highnefs 
"  their  moft  high  and  hearty  thanks/'  but  did  alfo  enact  and 
declare  all  oppugners  of  the  firft  to  be  heretics,  and  to  be  burnt 
with  fire  \  and  of  the  five  laft  to  be  felons,  and  to  fuffer  death. 
The  fame  ftatute  eftabliflied  a  new  and  mixed  jurifdiction 
of  clergy  and  laity  for  the  trial  and  conviction  of  heretics  5 
the  reigning  prince  being  then  equally  intent  on  deftroying 
the  fupremacy  of  the  biihops  of  Rome,  and  eftabiiihing  all 
other  their  corruptions  of  the  chriftian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and 
revivals  of  thefe  fanguinarylaws  in  the  two  fucceeding  reigns; 
but  (hall  proceed  directly  to  the  reign  of  queen  Elizabeth  ; 
when  the  reformation  was  finally  eftabliflied  with  temper  and 
decency,  unfuilied  with  party  rancour, .  or  perfonal  caprice 
and  refentment.    By  ftatute  1  Eliz.  c.  1.  all  former  ftatutes 
relating  to  herefy  are  repealed,  which  leaves  the  jurifdiction 
ot  herefy  as  it  flood  at  common  law;  viz.  as1  to- the  infliction 
of  common  cenfures,  in  the  ecclefiaftical  courts  \  and  in  cafe 
of  burning  the  heretic,  in  the  provincial  fynod  only  v.  Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds  that 
fuch  power  refided  in  the  diocefan  alfo,  though  he  agrees, 
that  in  either  cafe  the  writ  de  haerefico  comburendo  was  not  de- 
mand able  of  common  right, but  grantable  or  otherwife  merely 
at  the  king's  difcretion  u.  But  the  principal  point  now  gain- 
ed was,  that  by  this  ftatute  a  boundary  is  for  the  firft  time 
fet  to  what  {hall  be  accounted  herefy  ;  nothing  for  the  future 
being  to  be  fo  determined,  but  only  fuch  tenets,  which  have 
been  heretofore  fo  declared,  1.  By  the  words  of  the  canoni- 
cal fcriptures  :  2.  By  the  firft  four  general  councils,  or  fuch 
others  as  have  only  ufed  the  words  of  the  holy  fcriptures  \ 
or,  3.  Which  {hall  hereafter  be  fo  declared  by  the  parliament, 
with  the  affent  of  the  clergy  in  convocation.    Thus  was  he- 
refy reduced  to  a  greater  certainty  than  before ;  though  it 
might  not  have  been  the  worfe  to  have  defined  it  in  terms  ftill 

v5Kep.  23.    12  Rep.  56,  92,.  «  1  Hal-  F,  C,  405. 
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more  precife  and  particular :  as  a  man  continued  ftill  liable 
to  be  burnt,  for  what  perhaps  he  did  not  underftand  to  be  [  49  ] 
hereSy,  till  the  ecclefiaftical  judge  fo  interpreted  the  words  of 
the  canonical  Scriptures, 

For  the  writ  de  haeretico  comburen&o  remained  ftill  in  force; 
and  we  have  instances  of  it's  being  put  in  execution  upon 
two  Anabaptifts  in  the  feventeenth  of  Elizabeth,  and  two 
Arians  in  the  ninth  of  James  the  firft.  But  it  was  totally 
aboliihed,  and  herefy  again  Subjected  only  to  ecclefiaftical 
correction  profalute  animae,  by  virtue  of  the  ftatute  29  Car.  II. 
c.  9.  For  in  one  and  the  fame  reign,  our  lands  were  delivered 
from  the  flavery  of  military  tenures  ;  our  bodies  from  arbi- 
trary imprisonment  by  the  habeas  corpus  act  ;  and  our  minds 
from  the  tyranny  of  fuperftitious  bigotry,  by  demolifhing  this 
kft  badge  of  persecution  in  the  Englim  law. 

In  what  I  have  now  Said  I  would  not  be  underftdod  to  de- 
rogate from  the  juft  rights  of  the  national  church,  or  to  fa- 
vour a  loofe  latitude  of  propagating  any  crude  undigefted 
fentiments  in  religious  matters*  Of  propagating,  I  fay  ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  difrufe 
them,  feem  hardly  cognizable  by  any  human  authority.  I 
only  mean  to  illuftrate  the  excellence  of  our  prefent  eftablifh- 
ment,  by  looking  back  to  former  times.  Every  thing  is  now 
as  it  fhould  be,  with  reSpe£t  to  the  Spiritual  cognizance,  and 
Spiritual  punifhment,  of  herefy  :  unlcfs  perhaps  that  the  crime 
ought  to  be  more  Strictly  defined,  and  no  proSecutidn  per- 
mitted, even  in  the  ecclefiaftical  courts,  till  the  tenets  in 
queftion  are  by  proper  authority  previoufiy  declared  to  be 
heretical.  Under  thefe  reftriclions,  it  Seems  neceflary  for  the 
Support  of  the  national  religion,  that  the  officers  of  the  church 
Ihould  have  pov/er  to  cenfure  heretics ;  yet  not  to  haraSs 
them  with  temporal  penalties,  much  lefs  to  exterminate  or 
deftroy  them.  The  legillature  hath  indeed  thought  it  proper, 
that  the  civil  magiftrate  mould  again  interpofe,  with  regard 
to  one  Species  of  herefy,  very  prevalent  in  modern  times;  for 
by  ftatute  9  &  10W.  Ill*  c.  32.  if  any  perfon  educated  m 
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the  chriftian  religion,  or  profeffing  the  fame,  fhall  by  writings 
printing,  teaching,  or  advifed  fpeaking,  deny  any  one  of 
the  perfons  of  the  holy  trinity  to  be  God,  or  maintain  that 
]  there  are  more  Gods  than  one,  he  fhall  undergo  the  fame 
penalties  and  incapacities,  which  were  juft  now  mentioned 
to  be  inflicted  on  apoftacy  by  the  fame  ftatute.  And  thu-s 
much  for  the  crime  of  hercfy. 

III.  Another  fpecies  of  offences  againft  religion  are 
thole  which  affect  the  ejlablifoed  church.  And  thefe  are  either 
pofitive,  or  negative  :  pofitive,  by  reviling  it's  ordinances  ? 
or  negative,  by  non-conformity  to  it's  worfhip.  Of  both  of 
thefe  in  their  order. 

I.  And,  firft,  of  the  offence  of  reviling  the.  ordinances  of 
the  church.  This  is  a  crime  of  a  much  groffer  nature  than 
^the  other  of  mere  non-conformity ;  fence  it  carries  with  it 
the  utmoft  indecency,  arrogance,  and  ingratitude:  indecency, 
by  fetting  up  private  judgment  in  virulent  and  factious  oppo- 
fitionto  public  authority:  arrogance,  by  treating  with  con- 
tempt and  ruclenefs  what  has  at  leafh  a  better  chance  to  be 
right  than  the  lingular  notions  of  any  particular  man  ;  and 
ingratitude,  by  denying  that  indulgence  and  undifturbed  li- 
berty of  confcience  to  the  members  of  the  national  church, 
which  the  retainers  to  every  petty  conventicle  enjoy.  However 
it  is  provided  by  ftatutes  I  Edw.  VI.  c.  I.  and  I  Eliz.  c.  i. 
that  whoever  reviles  the  facrament  of  the  lord's  fupper  mall 
be  punifhed  by  fine  and  imprifonment :  and  by  the  ftatute 
1  Eliz.  c.  2.  if  any  minifter  fhall  fpeak  any  thing  in  deroga- 
tion of  the  book  of  common  prayer,  he  fhall,  if  not  beneficed, 
be  imprifoned  one  year  for  the  firft  offence,  and  for  life  for 
the  fecond  :  and,  if  he  be  beneficed,  he  mall  for  the  firft 
offence  be  imprifoned  fix  months,  and  forfeit  a  year's  value^f 
his  benefice  :  for  the  fecond  offence  he  fhall  be  deprived,  and 
fuffer  one  year's  imprifonment  *,  and,  for  the  third,  fhall  in 
like  manner  be  deprived,  and  fuffer  imprifonment  for  life. 
And  if  any  perfon  whatfoever  fhall  in  plays,  fongs,  or  other 
open  words,  fpeak  any  thing  in  derogation,  depraving,  or 
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defpifing  of  the  faid  book,  or  fhall  forcibly  prevent  the  read- 
ing of  it,  or  caufe  any  other  fervice  to  be  ufed  in  it's  ftead, 
he  (hail  forfeit  for  the  flrft  offence  an  hundred  marks  ;  for  the 
fecond,  four  hundred  ;  and  for  the  third,  fliall  forfeit  all  his 
goods  and  chattels,  and  fuffer  imprifonment  for  life.  Thefe 
penalties  were  framed  in  the  infancy  of  our  prefent  eftablifh-  [  51  ] 
nient:  when  the  difciples  of  Rome  and  of  Geneva  united  in  inr 
veighing  with  the  utmoft  bitternefs  againft  theEnglifh  liturgy: 
and  the  terror  of  thefe  laws  (for  they  feldom,  if  ever,  were 
fully  executed)  proved  a  principal  means,  under  providence, 
of  preferving  the  purity  as  well  as  decency  of  our  national 
worfhip.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  leaft)  be  thought  too  fevere  and  intolerant , 
fo  far  as  they  are  levelled  at  the  offence,  not  of  thinking  dif- 
ferently from  the  national  church,but  of  railing  at  that  church 
and  objlruEiing  it's  ordinances,  for  not  fubmitting  it's  public 
judgment  to  the  private  opinion  of  others.  For,  though  it  is 
clear  that  no  reftraint  mould  be  laid  upon  rational  and  dif- 
paffionate  difcufiions  of  the  reftitude  and  propriety  of  the 
eftablifhed  mode  of  worfhip  ,  yet  contumely  and  contempt 
are  what  no  eftablifliment  can  tolerate  v.  A  rigid  attachment 
to  trifles,  and  an  intemperate  zeal  for  reforming  them,  are 
equally  ridiculous,  and  abfurd  \  but  the  latter  is  at  prefent  the 
lefs  excu fable,  becaufe  from  political  reafons,  fufrlciently 
hinted  at  in  a  former  volume  w,  it  would  now  be  extremely 
unadvifable  to  make  any  alterations  in  the  fervice  of  the 
church  ;  unlefs  by  it's  own  confent,  or  unlefs  it  can  be 
{hewn  that  fome  manifeft  impiety  or  mocking  abfurdity  wjfj 
follow  from  continuing  the  prefent  forms. 

2.  Non-conformity  to  the  worfhip  of  the  church  is  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former  \  being  a  mat* 

y  By  an  ordinance  23  Aug.  1645",  worfhip,  fubjecled  the  offender  upon 

which  continued  till  the  reftoration,  to  incivftment  to  a  discretionary  fine,  not 

preach,  write,  or  print,  any  thing;  in  exceeding-  fifty  pounds.  (Scubeli.  98.) 

derogation  or  depraving  of  the  directory,  if  Vol.  I,  pag*  98, 
for  the  then  eftabliftied  prefbyteiian 
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ter  of  private  confidence,  to  the  fcruples  of  which  our  prefent 
laws  have  fliewn  a  very  juft  and  chriftian  indulgence.  For 
undoubtedly  all  perfecution  and  oppreffion  of  weak  con- 
fciences,  on  the  fcore  of  religious  perfuafions,  are  highly 
uhjUmffable  upon  every  principle  of  natural  reafon,  civil  li- 
berty, or  found  religion.  But  care  muft  be  taken  not  to 
carry  this  indulgence  into  fuch  extremes,  as  may  endanger 
]  the  national  church  :  there  is  always  a  difference  to  be  made 
between  toleration  and  eftablifhment. 

Non-conformists  are  of  two  forts  :  firft,  fuch  as  abfent 
themfelves  from  divine  worfhip  in  the  eftablifhed  church, 
through  total  irreligion,  and  attend  the  fervice  of  no  other 
perfuafion.  Thefe  by  the  ftatutes  of  i  Eliz.  c.  2.  23  Eliz. 
c.  1 .  and  3  Jac.  I.  c.  4.  forfeit  one  milling  to  the  poor  every 
lord's  day  they  fo  abfent  themfelves,  and  20  /.  to  the  king  if 
they  continue  fuch  default  for  a  month  together.  And  if 
they  keep  any  inmate,  thus  irreligioufly  difpofed,  in  their 
houfes,  they  forfeit  10  L  per  month. 

The  fecond  fpecies  of  non-conformifts  are  thofe  who  of- 
fend through  a  miftaken  or  perverfe  zeal.  Such  were  efteemed 
by  our  laws,  enacted  fince  the  time  of  the  reformation,  to  be 
papifts  and  proteftant  difTenters  :  both  of  which  were  fup- 
pofed  to  be  equally  fehifmatics  in  not  communicating  with 
the  national  church  ;  with  this  difference,  that  the  papifts 
divided  from  it  upon  material,  though  erroneous,  reafon s  ; 
but  many  of  the  difTenters  upon  matters  of  indifference,  or, 
in  other  words,  upon  no  reafon  at  all.    Yet  certainly  our 
anceftors  were  miftaken  in  their  plans  of  compulfion  and  in- 
tolerance.   The  fin  of  fchifm,  as  fuch,  is  by  no  means  the 
object  of  temporal  coercion  and  punifhment.    If  through 
weaknefs  of  intellect,  through  mifdire&ed  piety,  through 
perverfenefs  and  acerbity  of  temper,  or  (which  is  often  the 
cafe)  through  a  profpecl:  of  fecular  advantage  in  herding  with 
a  party,  men  quarrel  with  the  ecclefiaftical  eftablifhment,  the 
civil  magiftrate  has  nothing  to  do  with  it  •,  unlefs  their  tenets 
and  practice  are  fuch  as  threaten  ruin  or  difturbance  to  the 
ftate.   He  is  bound  indeed  to  protect  the  eftablifhed  church  ; 

and, 
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and,  if  this  can  be  better  effected,  by  admitting  none  but  it's 
genuine  members  to  offices  of  trull:  and  emolument,  he  is 
certainly  at  liberty  fo  to  do  ;  the  difpofal  of  offices  being  mat- 
ter of  favour  and  discretion.  But,  this  point  being  once  Se- 
cured, all  perfecution  for  diverfity  of  opinions,  however  ridi- 
culous or  abfurd  they  may  be,  is  contrary  to  every  principle  of 
found  policy  and  civil  freedom.  The  names  and  Subordination 
of  the  clergy,  the  pofture  of  devotion,  the  materials  and  colour 
of  the  minister's  garment,  the  joining  in  a  known  or  an  un-  [  53  ] 
known  form  of  prayer,  and  other  matters  of  the  fame  kind, 
muft  be  left  to  the  option  of.  every  man's  private  judgment. 

With  regard  therefore  to protejlant  dijfenters>  although  the 
experience  of  their  turbulent  diSpofition  in  former  times  oc- 
casioned feveral  disabilities  and  reftriftions  (which  1  Shall  not 
undertake  to  juftify)  to  be  laid  upon  them  by  abundance  of 
Statutes  x,  yet  at  length  the  legiflature,  with  a  Spirit  oS  true 
magnanimity,  extended  that  indulgence  to  thele  Sectaries, 
which  they  themSelves,  when  in  power,  had  held  to  be  coun- 
tenancing SchiSm,  and  denied  to  the  church  of  England  y. 
The  penalties  are  conditionally  fufpended  by  the  Statute  1 W. 
&  M.  St.  1.  c.  18.  "  for  exempting  their  majefties'  protefbnt 
"  Subjects,  diflenting  Srom  the  church  of  England,  from  the 
"  penalties  of  certain  laws/'  commonly  called  the  toleration 
aft  ;  which  is  confirmed  by  Statute  xo  Ann.  c.  2.  and  de- 
clares that  neither  the  laws ,  above-mentioned,  nor  the  Sta- 
tutes 1  Eliz.  c.  2.  §  14.  3  Jac  L  c.  4  &  5.  nor  any  other 
penal  laws  made  againft  popifh  recuSants  (except  the  teSt 
a&s)  Shall  extend  to  any  difleuters,  other  than  papifts  and 
Such  as  deny  the  trinity  :  provided,  1 .  that  they  take  the  oaths 
of  allegiance  and  Supremacy  (or  make  a  fimil^r  affirmation, 
being  quakers  z)  and  Sub  Scribe  the  declaration  againft  popery; 
2.  that  they  repair  to  Some  congregation  certified  to  and  re- 
gistered in  the  court  of  the  bifhop  or  archdeacon,  or  at  the 

x  23  Eliz.  c.  I.      29  Eliz.    c.  6.  nalties  on  the  former  two,  in  cafe  of 

35  Eliz.  c.  1.    22  Car.  II.  c.  tl  ufing  the  book  of  co :njvion-erayer  not 

y  The  ordinance  of  1645  ( before-  only  in  a  place  of  public  worfhip,  but 

cited)  inflicted  imprifonment  for  a  year  a/fo  in  any  private  family. 

the  third  offence,  and  pecuniary  pe-  z  See  Hat.  8  Geo.  I.  c.  6. 

E  4  county 
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county  feffions;  3.  that  the  doors  of  fuch  meeting-houfe  fhail 
be  unlocked,  unbarred,  and  unbolted  j  in  default  cf  which 
the  perfons  meeting  there  are  ftill  liable  to  all  the  penalties  of 
the  former  a£ts.  Diflenting  teachers,  in  order  to  be  exempted 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4. 
15  Car.  XL  c.  6.  17  Car.  IF.  c.  2.  and  22  Car.  II.  c.  1.  are 
alfo  to  fubferibe  the  articles  of  religion  mentioned  in  the  fta- 
tute  13  Eliz.c.  12.  (which  only  concern  the  confeffion  of  the 
true  chriftian  faith,  and  the  do&rine  of  the  facraments) 
with  an  exprefs  exception  of  thofe  relating  to  the  government 
[  54  ]  an^  Powers  °f  tne  church,  and  to  infant  baptifmj  or  if  they 
fcrupie  fubferibing  the  fame,  fliall  make  and  fubferibe  the  de- 
claration prefcribed  by  ftatute  19  Geo.  III.  c.  44.  profeffing 
themfelves  to  be  chriftians  and  proteftants,  and  that  they  be- 
lieve the  fcriptures  to  contain  the  revealed  will  of  God,  and 
to  be  the  rule  of  do&rine  and  practice.  Thus,  though  the 
crime  of  non-conformity  is  by  no  means  univerfally  abrogated, 
it  is  fufpended  and  ceafes  to  exift  with  regard  to  thefe  proteft- 
ant  diffenters,  during  their  compliance  with  the  conditions 
impofed  by  thefe  a£ts:  and,  under  thefe  conditions,  all  per- 
fons, who  will  approve  themfelves  no  papifts  or  oppugners 
of  the  trinity,  are  left  at  full  liberty  to  a£t  as  their  conferences 
{hall  dire£t:  them,  in  the  matter  of  religious  worfhip.  And 
if  any  perfon  fhall  wilfully,  malicioufly,  or  contemptuoufly 
difturb  any  congregation,  affembled  in  any  church  or  per- 
mitted meeting-houfe,  or  fliall  mifufe  any  preacher  or  teacher 
there,  he  fliall  (by  virtue  of  the  fame  ftatute  1  W.  &  M.) 
be  bound  over  to  the  feffions  of  the  peace,  and  forfeit  twenty 
pounds.  But  by  ftatute  5  Geo,  I.  c.  4.  no  mayor  or  principal 
magiftrate,  mud  appear  at  any  diflenting  meeting  with  the 
enfigns  of  his  office  a,  on  pain  of  difability  to  hold  that  or  any 
other  office :  the  legiflature  judging  it  a  matter  of  propriety, 
that  a  mode  of  worfhip,  fet  up  in  oppofition  to  the  national, 
when  allowed  to  be  exercifed  in  peace,  fhould  be  exercifed 

a  Sir  Humphry  Edwin,  a  lord  mayor  which  is  alluded  to  by  dean  Swift,  in 
of  London,  had  the  imprudence  foon  his  ta/e  cf  a  tub,  under  the  allegory  of 
after  the  toleration  a£t  to  go  to  a  prefby-  Tack  getting  on  a  great  horfe,  and  eat- 
terian  meeting-houfe  in  his  formalities ;    ing  canard. 

alfo 
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alfo  with  decency,  gratitude,  and  humility.  Diflenters  alfo, 
who  fubfcribe  the  declaration  of  the  aft  1 9  Geo.  HI.  are  ex- 
empted (unlefs  in  the  cafe  of  endowed  fchools,  and  colleges) 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4.  & 
17  Car.  II.  c.  2.  which  prohibit  (upon  pain  of  fine  and  im- 
prifonment)  all  perfons  from  teaching  fchool  unlefs  they  be 
licenfed  by  the  ordinary,  and  fubfcribe  a  declaration  of  con- 
formity to  the  liturgy  of  the  church,  and  reverently  frequent 
divine  fervice  ejlablifned  by  the  laws  of  this  kingdom. 

As  to  papiflsj  what  has  been  faid  of  the  proteftant  diflenters 
would  hold  equally  ftrong  for  a  general  toleration  of  them  ; 
provided  their  feparation  was  founded  only  upon  difference  of  [  55  ] 
opinion  in  religion,  and  their  principles  did  not  alfo  extend  to 
a  fubverfion  of  the  civil  government-  If  once  they  could  be 
brought  to  renounce  the  fupremacy  of  the  pope,  they  might 
quietly  enjoy  their  feven  facraments,  their  purgatory,  and 
auricular  confeffion;  their  worfhip  of  reliques  and  images; 
nay,  even  their  tranfubftantiation.  But  while  they  acknow- 
lege  a  foreign  power,  fuperior  to  the  fovereignty  of  the  king- 
dom, they  cannot  complain  if  the  laws  of  that  kingdom  will 
not  treat  them  upon  the  footing  of  good  fubje&sv 

Let  us  therefore  now  take  a  view  of  the  laws  in  force 
againft  the  papifts;  who  may  be  divided  into  three  clafles, 
perfons  profeffing  popery,  popifh  recufants  convift,  and  po~ 
pifh  priefts.  1.  Perfons  profeffing  the  popifh  religion,  befides 
the  former  penalties  for  not  frequenting  their  parifli  church, 
are  difabled  from  taking  their  lands  either  by  defcent  or  pur- 
chafe,  after  eighteen  years  of  age,  until  they  renounce  theft 
errors:  they  muft  at  the  age  of  twenty-one  regifter  their  eft  ates 
before  acquired,  and  all  future  conveyances  and  wills  relating 
to  them;  they  are  incapable  of  prefenting  to  any  advowfon,or 
granting  to  any  other  perfon  any  avoidance  of  the  fame;  they 
may  not  keep  or  teach  any  fchool  under  pain  of  perpetual  im- 
prifonment;  and,  if  they  willingly  fay  or  hear  mafs,  they  for- 
feit the  one  two  hundred,  the  other  one  hundred  marks,  and 
each  (hall  fuffer  a  year's  imprifonment.  Thus  much  for  per- 
fons., who,  from  the  misfortune  of  family  prejudices  or  other- 
wife. 
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wife,  have  conceived  an  unhappy  attachment  to  the  Romifh 
church  from  their  infancy,  and  publiclyprofefs  it's  errors.  But 
if  any  evil  induftry  is  ufed  to  rivet  thefe  errors  upon  them,  if 
any  perfon  fends  another  abroad  to  be  educated  in  the  popifh 
religion,  or  to  refide  in  any  religious  houfe  abroad  for  that 
purpofe,  or  contributes  to  their  maintenance  when  there; 
both  the  fender,  the  fent,  and  the  contributor,  are  difabled  to 
fue  in  law  or  equity,  to  be  executor  or  adminiftrator  to  any 
perfon,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any 
office  in  the  realm,  and  fhall  forfeit  all  their  goods  and  chat- 
tels, and  likewife  all  their  real  eftate  for  life.  And  where  thefe 
errors  are  alfo  aggravated  by  apoftacy,  or  perverfion,  where  a 
perfon  is  reconciled  to  the  fee  of  Rome,  or  procures  others  to 
C  3  ^e  reconciled,  the  offence  amounts  to  high  treafon.  2.  Popifh 
recufants,  convicted  in  a  court  of  law  of  not  attending  the 
fervice  of  the  church  of  England,  are  fubject  to  the  follow- 
ing difabilities,  penalties,  and  forfeitures,  over  and  above 
thofe  before-mentioned.  They  are  confidered  as  perfons  ex-> 
communicated  ;  they  can  hold  no  office  or  employment;  they 
muft  not  keep  arms  in  their  houfes,  but  the  fame  may  be  feized 
by  the  juftices  of  the  peace;  they  may  not  come  within  ten 
miles  of  London,  on  pain  of  100/;  they  can  bring  no'  action 
at  law,  or  fuit  in  equity;  they  are  not  permitted  to  travel 
above  five  miles  from  home,  unlefs  by  licence,  upon  pain  of 
forfeiting  all  their  goods;  and  they  may  not  come  to  court 
under  pain  of  100/.  No  marriage  or  burial  of  fuch  recufant, 
orbaptifm  of  his  child,  fhall  be  had  otherwife  than  by  the 
minifters  of  the  church  of  England,  under  other  fevere  penal- 
ties. A  married  woman,  when  recufant,  fhall  forfeit  two- 
thirds  of  her  dower  or  jointure,  may  not  be  executrix  or  ad- 
miniftratrix  to  her  hufband,  nor  have  any  part  of  his  goods; 
and  during  the  coverture  may  be  kept  in  prifon,  unlefs  her 
hufband  redeems  3ier  at  the  rate  of  10/.  a  month,  or  the  third 
part  of  all  his  lands;  And  laftly,  as  a  feme-covert  recufant 
may  be  imprifoned,  fp  all  others  muft,  within  three  months 
after  conviction,  either  fubmit  and  renounce  their  errors,  or, 
if  required  fo  to  do  by  four  juftices,  muft  abjure  and  renounce 
the  realm:  and  if  they  do  not  depart,  or  if  they  return  with- 
out the  king's  licence,  they  fhall  be  guilty  of  felony,  and 

fuffer 
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fufFer  death  as  felons  without  benefit  of  clergy.    There  is 
alfo  an  inferior  fpecies  of  recufancy,  (refufmg  to  make  the 
declaration  againft  popery,  enjoined  by  ftatute  30  Car.  IL 
ft.  2.  when  tendered  by  the  proper  magiftrate,)  which,  if  the 
party  refides  within  ten  miles  of  London,  makes  him  an 
abfolute  recufant  convict ;  or,  if  at  a  greater  diftance,  fuf- 
pends  him  from  having  any  feat  in  parliament,  keeping  arms 
in  his  houfe,  or  any  horfe  above  the  value  of  five  pounds. 
This  is  the  ftate,  by  the  laws  now  in  being b,  of  a  lay  papift. 
But,  3.  The  remaining  fpecies  or  degree,  viz.  popifli  priefts,  E  57  1 
are  in  a  ftill  mere  dangerous  condition.    For  by  ftatute  1 1 
and  1 2  W.  III.  c.  4.  popifh  priefts  or  bifhops,  celebrating 
mafs,  or  exercifing  any  part  of  their  functions  in  England, 
except  in  the  houfes  of  embaffadors,  are  liable  to  perpetual 
imprifonment.  And  by  the  ftatute  27  Eliz.  c.  2.  any  popifh 
prieft,  born  in  the  dominions  of  the  crown  of  England,  who 
ihall  come  over  hither  from  beyond  fea,  (unlefs  driven  by 
ftrefs  of  weather,  and  tarrying  only  a  reafonable  time  c,)  or 
ihall  be  in  England  three  days  without  conforming  and  taking 
the  oaths,  is  guilty  of  high  treafon:  and  all  perfons  harbour-? 
ing  him  are  guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  fhort  fummary  of  the  laws  againft  the  papifts, 
under  their  three  feveral  ciafTes,  of  perfons  profefling  the 
popifh  religion,  popifh  recufants  convicl:,  and  popifli  priefts. 
Of  which  the  preiident  Montefquieu  obferves  d,  that  they  are 
fo  rigorous,  though  not  profefledly  of  the  fanguinary  kind, 
that  they  do  all  the  hurt  that  can  poffibly  be  done  in  cold 
blood.  But  in  anfwer  to  this  it  may  be  obferved,  (what  feb- 
reigners  who  only  judge  from  our  ftatute  book  are  not  fully- 
apprized  of,)  that  thefe  laws  are  feldom  exerted  to  their  ut- 
moft  rigor  :  and  indeed,  if  they  were,  it  would  be  very  difficult 
to  excufe  them.  For  they  are  rather  to  be  accounted  for  from 
their  hiftory,  and  the  urgency  of  the  times  which  produced 

Stat.  23  pii.  c,  1.  27  Eliz.  c.  2.  ir  &  12  W.  III.  c.  4.  12  Ann.  ft.  2. 

29  Eliz,  c,  6.  35  Eliz.  c.  2.  1  Jac.  I.  c.  14.  1  Geo.  I.  ft.  2.  c.  55.  3  Geo.  I. 

C  4.    S  jac.        4.  &  g.  7  Jac.  I.  c.  6.  r.  18.  11  Geo.  II.  c.  17. 

3  Car.  I.  c.  3.  25  Car.  II.  c.  2.  30  Car.  c  Raym.  377.    Latch,  n 

lh  ft.  2.  1  W.  &  M.  c.  9.  15.  &  26.  <*  Sp.  L.  b.  19.  c.  27. 
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them,  than  to  be  approved  (upon  a  cool  review)  as  a  (landing 
fyftem  of  law.  The  refclefs  machinations  of  the  Jefuits  dur- 
ing the  reign  of  Elizabeth,  the  turbulence  and  uneafinefs  of 
the  papifts  under  the  new  religious  eftablifliment,  and  the 
boldnefs  of  their  hopes  and  willies  for  the  fucceffion  of  the 
queen  of  Scots,  obliged  the  parliament  to  counteract  fo  dan- 
gerous a  fpirit  by  laws  of  a  great,  and  then  perhaps  neceffary, 
feverity.  The  powder-treafon,  in  the  fucceeding  reign,  ftruck 
a  panic  into  James  I.  which  operated  in  different  ways :  it  oc- 
ean one  d  the  enacting  of  new  laws  againft  the  papifts ;  but  de- 
terred him  from  putting  them  in  execution.  The  intrigues  of 
queen  Henrietta  in  the  reign  of  Charles  L,  the  profpeft  of  a 
popifh  fucceflbr  in  that  of  Charles  IL,  the  aflaffination-plot  in 
the  reign  of  king  William,  and  the  avowed  claim  of  a  popifh 
pretender  to  the  crown  in  that  and  fubfequent  reigns,  will 
[  58  ]  account  for  the  extension  of  thefe  penalties  at  thofe  feveral 
periods  of  our  hiftory.  But  if  a  time  mould  ever  arrive,  and 
perhaps  it  is  not  very  diftant,  when  all  fears  of  a  pretender 
{hall  have  vaniftied,  and  the  power  and  influence  of  the 
pope  fhall  become  feeble,  ridiculous,  and  defpicabie,  not 
only  in  England,  but  in  every  kingdom  of  Europe ;  it  probably 
would  not  then  be  amifs  to  review  and  foften  thefe  rigorous 
edi&s ;  at  leaft  till  the  civil  principles  of  the  roman  catho- 
lics called  again  upon  the  legislature  to  renew  them  :  for  it 
ought  not  to  be  left  in  the  breaft  of  every  mercilefs  bigot,  to 
drag  down  the  vengeance  of  thefe  occafional  laws  upon  inof- 
fenfive,  though  miftaken  fubjefts  5  in  oppofition  to  the  leni- 
ent inclinations  of  the  civil  magiftrate,  and  to  the  deftru£Hon 
of  every  principle  of  toleration  and  religious  liberty. 

This  hath  partly  been  done  by  ftatute  1 8  Geo.  III.  c.  60. 
with  regard  to  fuch  papifts  as  duly  take  the  oath  therein  pre- 
fer ibed,  of  allegiance  to  his  majefty,  abjuration  of  the  pre. 
tender,  renunciation  of  the  pope's  civil  power,  and  abhor-* 
rence  of  the  do£trines  of  deftroying  and  not  keeping  faith 
with  heretics,  and  depofing  or  murdering  princes  excommu- 
nicated by  authority  of  the  fee  of  Rome:  in  refpe£l  of  whom 
only  the  ftatute  of  n  &  12  W.  III.  is  repealed,  fo  far  as  it 

8  difables 
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difables  them  from  purchafing  or  inheriting,  or  authorizes 
the  apprehending  or  profecu'ting  the  popifh  clergy,  or  tub- 
je£ls  to  perpetual  imprifonment  either  them  or  any  teachers 
of  youth  (1). 


(1)  But  now  by  the  ftatute  31  Geo.  III.  c.  32..  which  may  be 
called  the  toleration  aft  of  the  roman  catholics,  all  the  fevere  and 
cruel  reftriftions  and  penalties,  enumerated  by  tKe  learned  Judge, 
are  removed  from  thofe  roman  catholics,  who  are  willing  to  com- 
ply with  the  reqmfitions  of  that  ftatute,  which  are,  that  they  mufl 
appear  at  fome  of  the  courts  of  Weftminfter,  or  at  the  quarter-fef- 
fions  held  for  the  county,  city,  or  place  where  they  (hall  refide, 
and  mall  make  and  fubfcribe  a  declaration,  that  they  profefs  the 
roman  catholic  religion,  and  alfo  an  oath  which  is  exactly  fimilar 
to  that  required  by  the  18  Geo.  III.  c.  6c,  the  fubftance  of  which 
is  ftated  above  in  the  text.  Of  this  declaration  and  oath  being 
duly  made  by  any  roman  catholic,  the  officer  of  the  court  fhali 
grant  him  a  certificate  ;  and  fuch  officer  mall  yearly  tranfmit  to 
the  privy  council  lifts  of  all  perfons  who  have  thus  qualified  them- 
felves  within  the  year  in  his  refpeftive  court.  The  ftatute  then 
provides,  that  a  roman  catholic,  thus  qualified,  fhall  not  be 
profecuted  under  any  ftatute  for  not  repairing  to  a  parifii 
church,  nor  fnall  he  be  profecuted  for  being  a  papift,  nor  for 
attending  or  performing  mafs  or  other  ceremonies  pf  the  church 
of  Rome  ;  provided  that  no  place  fhall  be  allowed  for  an  aiTemhiy 
to  celebrate  fuch  worfnip  until  it  is  certified  to  the  feffions  ;  nor 
fhall  any  minifter  officiate  in  it.  until  his  name  and  defcription  are 
recorded  there.  And  no  fuch  place  of  afTembly  {hall  have  it's 
doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worfhip. 

If  any  roman  catholic  whatever  is  elected  conftable,  church- 
warden, overfeer,  or  into  any  parochial  office,  he  may  execute  the 
fame  by  a  deputy,  to  be  approved  as  if  he  were  to  act  for  him- 
felf  as  principal.  But  ev=ry  minifter,  who  has  qualified,  fhali  be 
exempt  from  ferving  upon  juries,  and  from  being  elected  into  any 
parochial  office.  And  all  the  laws  for  frequenting  divine  fervice 
on  fundays,  {hall  continue  in  force,  except  where  perfons  attend 
fome  place  of  worfhip  allowed  by  this  ftatute,  or  the  toleration  act 
of  the  diffenters,  I  W.  &  M. 

If  any  perfon  difturb  a  congregation  allowed  under  this  aft, 
he  fhall,  as  for  difturbing  a  diffenting  meeting,  be  bound  over  to 

the 
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In  order  the  better  to  fecure  the  eftablifhed  church  againft; 
perils  from  non-conformifts  of  all  denominations,  infidels, 
turks,  jews,  heretics,  papifts,  and  fe&aries,  there  are  however 


the  next  feffions,  and  upon  convi&ion  there,  (hall  forfeit  twenty 
pounds. 

But  no  roman  catholic  minifter  fhall  officiate  in  any  place  of 
worfhip  having  a  fteeple  and  a  bell,  or  at  any  funeral  in  a  church 
m  church-yard,  or  fhall  wear  the  habits  of  his  order,  except  in  a 
place  allowed  by  this  ftatute,  or  in  a  private  houfe,  where  there 
fhall  not  he  more  than  five  perfonsbeiides  the  family.  This  ftatute 
mall  not  exempt  roman  catholics  from  the  payment  of  tithes,  or 
other  dues,  to  the  church  ;  nor  fhall  it  affect  the  ftatutes  concern- 
ing marriages,  or  any  law  refpe&ing  the  fucceffion  to  the  crown. 
No  perfon,  who  has  qualified,  fhall  be  profeeuted  for  inftru&ing 
youth,  except  in  an  endowed  fchool,  or  a  fchool  in  one  of  the 
Englifh  univerfities  ;  and  except  alio,  that  no  roman  catholic 
fchoolmafter  fhall  receive  into  his  fchool  the  child  of  any  protelt- 
ant  father ;  nor  fhall  any  roman  catholic  keep  a  fchool  until  his, 
or  her,  name  be  recorded  as  a  teacher  at  the  feffions. 

But  no  religious  order  is  to  be  eftablilhed  ;  and  every  endowment 
of  a  fchool  or  college  by  a  roman  catholic  fhall  dill  be  fuperftitious 
and  unlawful.  And  no  perfon  henceforth  fhall  be  fummoned  to 
take  the  oath  of  fupremacy,  and  the  declaration  againft  traniub- 
ftantiation.  Nor  fhall  roman  catholics,  who  have  qualified,  be 
removable  from  London  and  Weftminfter  ;  neither  mail  any  peer, 
who  has  qualified,  be  punifhable  for  coming  into  the  prefencej 
or  palace,  of  the  king  or  queen.  And  no  papifts  whatever  fhall 
be  any  longer  obliged  to  regifter  their  names  and  eftates,  or  enrol 
their  deeds  and  wills.  And  every  roman  catholic,  who  has 
qualified,  may  be  permitted  to  a£l  as  a  barrifter,  attorney,  and 
notary. 

The  roman  catholics  cannot  fit  in  either  houfe  of  parliament, 
becaufe  every  member  of  parliament  muft  take  the  oath  of  fupre- 
macy, and  repeat  and  fubferibe  the  declaration  againft  tranfub- 
ftantiation  :  fee  £  vol.  162.  Nor  can  they  vote  at  elections  for 
the  members  of  the  houfe  of  commons,  becaufe,  before  they  vote, 
they  muft  take  the  oath  of  fupremacy.    Ibid.  180. 

The  roman  catholics  in  Ireland  are  permitted  to  vote  at  elec* 
jtions,  but  they  cannot  fit  in  either  houfe  of  parliament, 

two 
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two  bulwarks  erected  ;  called  the  corporation  and  iejl  a&s  :  by 
the  former  of  which  e  no  perfon  can  be  legally  elefted  to  any 
office  relating  to  the  government  of  any  city  or  corporation, 
tmlefs,  within  a  twelvemonth  before  he  has  received  the 
facrament  of  the  lord's  fupper  according  to  the  rites  of  the 
church  of  England  ;  and  he  is  alfo  enjoined  to  take  the  oaths 
of  allegiance  and  fupremacy  at  the  fame  time  that  he  takes  the 
oath  of  office  :  or,  in  default  of  either  of  thefe  requisites,  fuch. 
election  fnall  be  void  (2).  The  ether,  called  the  teft  acr  f, 
directs  all  officers  civil  and  military  to  take  the  oaths  and 
make  the  declaration  againft  tranfubftantiation,  in  any  of 
the  king's  courts  at  Weftminfter,  or  at  the  quarter  feffions,  [  $g  J 
within  fix  calendar  months  after  their  admiffion ;  and  alfo 
within  the  fame  time  (3)  to  receive  the  facrament  of  the  lord's 

e  Stat.  13  Car.  II.  ft.z.c  i. 

f  Stat.  25  Car.  II.  c.  2.  explained  by  9  Geo.  II.  c.  26. 


(2)  By  the  5  Geo. I.  c.6«  §  3.  the  election  into  a  corporate  office 
{hall  not  be  void  on  account  of  the  perfon  elected  having  omitted 
to  receive  the  facrament  within  a  year  before  the  election,  unlefs 
he  mall  be  removed  within  fix  months  after  his  election,  or  unlefs 
a  profecution  be  commenced  within  that  time,  and  be  carried  on 
without  delay  ;  and  during  that  time  the  office  is  not  void,  but  only- 
voidable  ;  and  the  perfon  elected,  until  a  removal  or  profecution 
within  the  time  limited,  is  entitled  to  all  the  incidental  rights  of 
his  office  in  as  full  an  extent  as  if  he  had  actually  received  the 
facrament  within  a  year  previous  to  his  election.  2  Burr.  ici6* 

(3)  The  25  Car.  II.  c.  2.  the  original  tell  aft  required,  that 
both  the  facrament  and  the  oaths  mould  be  taken  within  three 
months  ;  and  by  fubfequent  ftatutes,  the  time  for  taking  the  oaths 
has  been  enlarged  to  fix  months  ;  but  the  time  for  taking  the 
facrament  remains  unaltered,  which  muft  ftijl  be  taken  within  three 
months  after  admiffion  into  the  office. 

And  by  feveral  ftatutes  fubfequent  to  the  teft  aft,  various  de- 
fcriptions  of  perfons,  whofe  offices  are  not  confidered  civil  or  mili- 
tary, are  required  to  take  the  oaths  within  fix  months  after  their 
refpeftive  appointments,  though  they  are  not  required  to  take  the 
facrament.  Amongft  thefe  are  all  ecclefiaftical  perfons  promoted 
to  benefices,  members  of  colleges,  who  have  attained  the  age  of  18 

years, 
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(upper,  according  to  the  ufage  of  the  church  of  England,  in 
jfome  public  church  immediately  after  divine  fervice  and  fer- 
mon,and  to  deliver  into  court  a  certificate  thereof  figned  by  the 
xninhter  and  church-warden,  and  alfo  to  prove  the  fame  by  two 
credible  witnefles  5  upon  forfeiture  of  500/.  and  difability 
to  hold  the  faid  office  (4).  And  of  much  the  fame  nature 
with  thefe  is  the  ftatute  7  Jac.  I.  c.  2.  which  permits  no 
perfons  to  be  naturalized  or  reftored  in  blood,  but  fuch  as 
undergo  a  like  teft:  which  teft  having  been  removed  hi 
1753,  in  favour  of  the  Jews,  was  the  next  fefllon  of  parlia- 
ment reftored  again  with  fome  precipitation. 

Thus  much  for  offences,  which  ftrike  at  our  national  reli- 
gion, or  the  doctrine  and  difcipline  of  the  church  of  England 
in  particular.  I  proceed  now  to  confider  fome  grofs  impieties 
and  general  immoralities,  which  are  taken  notice  of  and  pu- 
nifhed  by  our  municipal  law  \  frequently  in  concurrence  with 
the  ecclefiaftical,  to  which  the  cenfure  of  many  of  them  does 
alfo  of  right  appertain  -5  though  with  a  view  fome  what  dif- 
ferent :  the  fpiritual  court  puniffting  all  finful  enormities 
for  the  fake  of  reforming  the  private  (inner,  pro  faluie  animae  s 
while  the  temporal  courts  refent  the  public  affront  to  religion 
and  morality  on  which  all  government  muft  depend  for  fup- 
port,  and  correct  more  for  the  fake  of  example  than  private 
amendment. 

IV.  The  fourth  fpecies  of  offences  therefore,  more  imme- 
diately againft  God  and  religion,  is  that  of  blafphenty  againft 
the  Almighty,  by  denying  his  being  or  providence  \   or  by 


years,  teachers  of  fcholars  or  pupils,  diffenting  minifters,  high 
conftables,  and  praftifers  of  the  law.  1  Geo.  I.Jl.  2.  c.  1 3.  2  Geo.  II. 
C*  31.    9  Geo.  II.  c.  26. 

(4)  But  before  the  end  of  every  feffion  of  parliament,  an  aft  is 
pa{fed  to  indemnify  all  perfons  who  have  not  complied  with  the 
requifition  of  the  corporation  and  teft:  afts,  provided  they  qualify 
themfelves  within  a  time  fpecified  in  the  aft  ;  and  provided  alfo, 
that  judgment  in  any  aftion  or  profecution  has  not  been  obtained 
againft  them  for  their  former  omiffion. 

contu- 
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contumelious  reproaches  of  our  laviour  Chrift.  Whither 
alfo  may  be  referred  all  profane  fcoffing  at  the  holy  fcrip- 
ture,  or  expofing  it  to  contempt  and  ridicule*  Thefe  are 
offences  punifhablc  at  common  law  by  fine  and  imprifon- 
ment,  or  other  infamous  corporal  punifliment «  :  for  chrif- 
tianity  is  part  of  the  laws  of  England  h  (5). 

V.  Somewhat  allied  to  this,  though  in  an  inferior  de- 
gree, is  the  offence  of  profane  and  common  /wearing  and 
curfing.  By  the  laft  ftatute  again  ft  which,  19  Geo.  II.  c.  21.  [60] 
which  repeals  all  former  ones,  every  labourer,  failor,  or  fol- 
dier  profanely  curfing  or  fwearing  (hall  forfeit  1  s.  every 
other  perfon  under  the  degree  of  a  gentleman  2  s.  and  every 
gentleman  or  perfon  of  fuperior  rank  5  jr.  to  the  poor  of  the 
parifh ;  and,  on  a  fecond  convi£Uon,  double  \  ahdj  for  every 
fubfequent  offence,  treble  the  fum  firft  forfeited  5  with  all 
charges  of  conviction  :  and  in  default  of  payment  mail  be 
fent  to  the  houfe  of  correction  for  ten  days.  Any  juftice  of 
the  peace  may  convict  upon  his  own  hearing,  or  the  teftimony 
of  one  witnefs  ;  and  any  conftable  or  peace  officer,  upon  his 
own  hearing,  may  fecure  any  offender  and  carry  him  before 
a  juftice,  and  there  convict  him  (6).  If  the  juftice  omits  his 
duty,  he  forfeits  5/.  and  the  conftable  40^.  And  the  a£t  is  to 
be  read  in  all  parifh  churches,  and  public  chapels,  the  funday 
after  every  quarter  day,  on  pain  of  5  /.  to  be  levied  by  warrant 

e  I  Hawk.  P.  C.  7.  h  1  Vcntr,  293.    2  Strange  834. 


( 5 )  Scripture  ejl  cmnmon  ley,  fur  quel  touts  mariteres  de  his  font 
fondues.     34  H.  VI.  40. 

(6)  The  conviction  muft  be  within  eight  days  after  the  offence, 
§  12.  Each  oath  or  curfe  being  a  diftinct  complete  offence,  there 
can  be  no  queftion,  I  conceive,  but  a  perfon  may  incur  any  num- 
ber of  penalties  in  one  day,  though  Dr.  Burn  doubts  whether  any 
number  of  oaths  or  curfes  in  one  day  amount  to  more  than  one 
efTence.    3  Burn.  325. 

>    Perfons  belau  ring  to  his  majefty's  navy,  if  guilty  of  profane 
curfing  and  fwearing,  are  liable  to  fuffer  fuch  punifhment  as  a  court 
martial  mail  think  proper  to  inflict,    22  Geo.  IL  c.  33. 
Vol*  IV.  F  from 
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from  any  juitice.  Befides  this  punlfliment  for  taking  God's 
name  in  vain  in  common  difcourfe,  it  is  enacted  by  ftatute 
3  Jac.  I.  c.  Hp  that  if  in  any  ftage  play,  interlude,  or  ftiew, 
the  name  of  the  holy  trinity,  or  any  of  the  perfons  therein,  be 
jeftingly  or  profanely  ufed,  the  offender  mail  forfeit  10/.  j 
one  moiety  to  the  king,  and  the  other  to  the  informer. 

VI.  A  sixth  fpecies  of  offence  againft  God  and  religion, 
of  which  our  antient  books  are  full,  is  a  crime  of  which  one 
knows  not  well  what  account  to  give.  I  mean  the  offence  of 
veil chc raft ,  conjuration ,  enchantment ,  or  for  eery.    To  deny  the 
poilibility,  nay,  actual  exiftence  of  witchcraft  and  forcery,  is 
at  once  flatly  to  contradict  the  revealed  word  of  God,  in  va- 
rious pailages  both  of  the  old  and  new  teftament :  and  the 
thing -itfelf  is  a  truth  to  which  every  nation  in  the  world  hath 
in  it's  turn  borne  teftimony,  either  by  examples  feemingly  well 
attefted,  orby  prohibitory  laws;  which  at  lean:  fuppofe  the  pof- 
fibility  of  a  commerce  with  evil  fpirits.  The  civil  law  punifhes 
with  death  not  only  the  forcerers  themfelves,  but  alfo  thofe 
whe*  confult  them1,  imitating  in  the  former  the  exprefs  law 
of  God  k,  u  thou  (halt  not  fuffer  a  witch  to  live."    And  our 
own  laws,  both  before  and  fince  the  conqueft,  have  been 
equally  penal;  ranking  this  crime  in  the  fame  clafs  with  he- 
[  6 1  ]  rely,  and  condemning  both  to  the  flames  K    The  prefident 
Montefquieum  ranks  them  alfo  both  together,  but  with  a  very 
different  view  r  laying  it  down  as  an  important  maxim,  that 
we  ought  to  be  very  €ircumfpe£t.  in  the  pr.ofecution  of  ma^ic 
and  herefy ;  becaufe  the  mod  unexceptionable  conduct,  the' 
pureft  morals  and  the  conftarit  practice  of  every  duty  in  life, 
are  not  a  fufficient  fecurity  againft  the  fufpicion  of  crimes  like 
thefe.    And  indeed  the  ridiculous  ftories  that  are  generally 
told ?  and  the  many  impoftures  and  delufions  that  have  been 
difcovered  in  all  ages,  are  enough  to  demolifh  all  faith  in  fuch 
a  dubious  crime  j,  if  the  contrary  evidence  were  not  alfo  ex- 
gjremely  fhrong.   "Wherefore  it  feems  to  be  the  molt  eligible 
way  to  conclude,  with  an  ingenious  writer  of  our  own  n,  that 

>  Cod.  I.  9.  c.  i3.  m  Sp.  L.  b.  12.  c.  5. 

k  ExjJ.xxii.  (8,  .       n  Mr .  Addi'fon ,  Speft No*  117. 

1  3  Infh  44. 
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in  general  there  lias  been  fuch  a  thing  as  witchcraft ;  though 
one  cannot  give  credit  to  any  particular  modern  inft.ance.of  it. 

Our  forefathers  were  ftronger  believers,  when  they  enacted 
by  ftatute  33  Hen.  VIII.  c.  8.  all  witchcraft  and  forcery  to  be 
felony  without  benefit  of  clergy,  and  again  by  ftatute  1  Jac.  I. 
c.  12.  that  all  perfons  invoking  any  evil  fpirit,  or  confulting, 
covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  fpirit ;  or  taking  up  dead  bodies  from  their 
graves  to  be  ufed  in  any  witchcraft,  forcery,  charm,  or  in* 
chantment ;  or  killing  or  otherwife  hurting  any  perfon  by 
fuch  infernal  arts,  mould  be  guilty  of  felony  without  benefit 
of  clergy,  and  fufFer  death.  And,  if  any  perfon  mould  attempt 
by  forcery  to  difcover  hidden  treafure,  or  to  reftore  ftolen 
goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or 
beaft,  though  the  fame  were  not  effected,  he  or  Ihe  mould  fuf- 
fer  imprifonment  and  pillory  for  the  firft  offence,  and  death 
for  the  fecond.  Thefe  acts  continued  in  force  till  lately,  to 
the  terror  of  all  ancient  females  in  the  kingdom :  and  many 
poor  wretches  were  facrificed  thereby  to  the  prejudice  of  their 
neighbours,  and  their  own  illufions  ;  not  a  few  having,  by 
fome  means  or  other,  confefled  the  fact  at  the  gallows.  But 
all  executions  for  this  dubious  crime  are  now  at  an  end  \  our 
legislature  having  at  length  followed  the  wife  example  of 
Louis  XIV.  in  France,  who  thought  proper  by  an  edict  to  re-  f 
ftrain  the  tribunals  of  juftice  from  receiving  informations  of  [  62  1 
witchcraft  °.  And  accordingly  it  is  with  us  enacted  by  ftatute 
9  Geo.  II.  c.5.  that  no  profecution  mail  for  the  future  be  car- 
ried on  againft  any  perfon  for  conjuration,  witchcraft,  forcery, 
or  inchantment  (7).  But  the  mifdemefnor  of  perfons  pretend- 

0  Voltaire  Sjecl*  Louis  xk\  ch.  29,    reckons  up  forcery  an<]  witchcraft  among 
Mod.  Ua.  Hift.  xxv.  215.  Yet  Vough-    the  ciimcs  punilhable  in  Fi  ance, 
lans  (de  droit  ci  imind,  353,459.)  ll  i i I 

( 7 )  In  Ireland  there  is  ftili  a  ftatute,  inflicting  capital  punifh- 
ment  upon  witches,  unrepealed.  It  was  paffed  in  the  28th  Eliz. 
and  it  defcribes  every  fpecies  of  the  crime  as  minutely  as  the 
Englifh  ftatute  1  Jac.  I.  c.  12.;  and  it  even  provides  for  the 
trial  of  peers,  who  might  happen  to  be  charged  with  that  crime. 
I  Lcl.  Moiintm.  Hift.  Iriftj  Parliament. 

F  2  *  hig 
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ing  to  life  witchcraft,  tell  fortunes,  or  difcover  ftolen  goods  by 
fkiil  in  the  occult  fciences,  is  (till  defervedly  punilhed  with  a 
yearns  imprifonment,  and  {landing  four  times  in  the  pillory. 

VII.  A  seventh  fpecies  of  offenders  in  this  clafs  are  all 
religious  impoftors :  fuch  as  falfely  pretend  an  extraordinary 
commiffion  from  heaven  ;  or  terrify  and  abufe  the  people 
with  falfe  denunciations  of  judgments.  Thefe,  as  tending  to 
fubvert  all  religion,  by  bringing  it  into  ridicule  and  con- 
tempt, are  punifhable  by  the  temporal  courts  with  fine,  im- 
prifonment, and  infamous  corporal  puniftiment  p. 

VIIL  Simony,  or  the  corrupt  prefentation  of  anyone  to 
an  ecclefiaftical  benefice  for  gift  or  reward,  is  alfo  to  be  con- 
fidered  as  an  offence  againft  religion  \  as  well  by  reafon  of  the 
facrednefs  of  the  charge  which  is  thus  profanely  bought  and 
fold,  as  becaufe  it  is  always  attended  with  perjury  in  the  per- 
fon  prefented  q.  The  ftatute  3 1  Eliz.  c.  6.  (which,  fo  far 
as  it  relates  to  the  forfeiture  of  the  right  of  prefentation,  was 
confidered  in  a  former  book r)  enacts,  that  if  any  patron,  for 
money  or  any  other  corrupt  confideration  or  promife,  directly 
or  indirectly  given,  {hall  prefent,  admit,  inftitute,  induct, 
inftall,  or  collate  any  perfon  to  an  ecclefiaftical  benefice  or 
dignity,  both  the  giver  and  taker  {hall  forfeit  two  years  value 
of  the  benefice  or  dignity  \  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  fue  for  the  fame*  If  perfons  alfo 
corruptly  refign  or  exchange  their  benefices,  both  the  giver 
and  taker  {hall  in  like  manner  forfeit  double  the  value  of  the 
money  or  other  corrupt  confideration  (8).    And  perfons  who 

p  1  Hawk.  P.  C.  7.  *  Slnft.  156.       r  Sec  Vol.  II.  p  279. 


(8)  Any  refignation  or  exchange  for  money  is  corrupt,  however 
apparently  fair  the  tranfaction  \  as  where  a  father,  wifhing  that  his 
fon  in  orders  mould  be  employed  in  the  duties  of  his  profefTiony 
agreed  to  fecure,  by  a  bond,  the  payment  of  an  annuity  exactly 
equal  to  the  annual  produce  of  a  benefice,  in  confideration  of  the 
incumbent's  refigning  in  favour  of  his  fon.  The  annuity  being  af- 
terwards in  arrear,  the  bond  was  put  in  fuit,  and  the  defendant 
pleaded  the  fimoniacal  refignation  in  bar  ;  and  lord  Mansfield  and 
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(hall  corruptly  ordain  or  licence  any  minifter,  or  procure  him 
to  be  ordained  or  licenced,  (which  is  the  true  idea  of  fimony,) 
fhall  incur  a  like  forfeiture  of  forty  pounds  •,  and  the  minifter 
himfelf  of  ten  pounds,  btfides  an  incapacity  to  hold  any  ec-  [ 
clefiaflical  preferment  for  feven  years  afterwards.  Corrupt 
eleflions  and  refignations  in  colleges,  hofpitals,  and  other 
eleemofynary  corporations,  are  alio  punifhed  by  the  fame  fta- 
tute  with  forfeiture  of  the  double  value,  vacating  the  place  or 
effice,  and  a  devolution  of  the  right  of  election  for  that  turn 
to  the  crown. 

IX.  Profanation  of  the  Lord's  day^ulgarly  (but  impro- 
perly) called  fahbath-breakingy  is  a  ninth  offence  againft  God 
and  religion,  punifhed  by  the  municipal  law  of  England.  For, 
befides  the  notorious  indecencyand  fcandal,  of  permitting  any  " 
iecular  bufinefs  to  be  publicly  tranfa&ed  on  that  day,  in  a 
country  profe fling  chriftianity,  and  the  corruption  of  morals 
which  ufually  follows  it's  profanation,  the  keeping  one  day  in 
feven  holy,  as  a  time  of  relaxation  and  refrefhment  as  well  as 
for  public  worfhip,  is  of  admirable  fervice  to  a  ftate,confidered 
merely  as  a  civil  inftitution.  It  humanizes  by  the  help  of  €on- 
verfation  and  fociety  the  manners  of  the  lower  clafies  \  which 
would  othcrwife  degenerate  into  a  fordid  ferocity  and  favage 
felfifhnefs  of  fpirit :  it  enables  the  induftrious  workman  to 
purfue  his  occupation  in  the  enfuing  week  with  health  and 
cheerfulnefs:  it  imprints  on  the  minds  of  the  people  that  fenfe 
q{  their  duty  to  God,  fo  neceflary  to  make  them  good  citi- 
zens; but  which  yet  would  be  worn  out  and  defaced  by  an  un- 
remitted continuance  of  labour,  without  any  Rated  times  of 
recalling  them  to  the  worlhip  of  their  maker.  And  therefore 
the  laws  of  king  Athelftan s  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  fevere  penalties.  And  by  the  ftatute 
27  Hen.VI.  c.  5.  no  fair  or  market  fliall  be  held  on  the  prin* 


the  court,  though  they  declared  that  it  was  an  unconfcientious  de- 
fence, yet  as  the  refignation  had  been  made  for  money,  deter- 
mined, that  it  was  corrupt  and  fimoniacal,  and  in  conference  that 
the  bond^was  void.    Young  v.  Jones,  E.  J\  1782. 
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cipal  feftivals;,  good  friday,  or  any  funday,  (except  the  four 
fundays  inharveft,)  on  pain  of  forfeiting  the  goods  expofed  to 
fale.  And,  fince  by  the  ftatute  i  Gar.  I.  c.  I.  no  perfon  (hall 
aflemble  out  of  their  own  parifhes,  for  any  fport  whatfoever 
upon  this  day ;  nor,  in  their  parifhes,  fhall  ufe  any  bull  or 
bear  baiting,  interludes,  plays,  or  other  unlawful  exercifes,  or 
paftimes;  on  pain  that  every  offender  (hall  pay  3  s.  4^.  to  the 
poor.  This  ftatute  does  not  prohibit,  but  rather  impliedly 
allows,  any  innocent  recreation  or  amufenient,  within  theiy 
]  refpe&ive  pariihes,even  on  the  Lord's  day,  after  divine  fervice 
is  over.  But  by  ftatute  29  Car.  II.  c.  7.  no  perfon  is  allowed 
to  ivork  on  the  Lord's  day*  or  ufe  any  boat  or  barge,  or  expofe 
any  goods  to  fale  ;  except  meat  in  public  houfes,  milk  at  cer- 
tain hours,  and  works  of  neceflity  or  charity,  on  forfeiture 
of  5  s.  Nor  {hall  any  drover,  carrier,  or  the  like,  travel  upon 
that  day,  under  pain  of  twenty  {hillings  (9), 


(9)  Goods  expofed  to  fale  upon  a  funday  are  forfeited  to  the 
ufe  of  the  poor,  except  that  one-third  may  be  allowed  the  in- 
former  ;  but  milk  may  be  fold  before  nine  in  the  morning,  and 
after  four  in  the  afternoon.  29  Car.  II.  c.  7.  Mackarel  alfo  may 
be  fold  on  fundays  before  and  after  divine  fervice.  10  &i  1  IV.IIL 
c.  24. 

Forty  watermen  are  permitted  to  ply  upon  the  Thames  betwixt 
Vauxhall  and  Limehoufe  on  fundays ; 1 1  &  1 2  IV.  III.  c.  21.  Fifh 
carriages  are  allowed  to  travel  on  fundays,  either  laden  or  returning 
empty,  z  Geo.  III.  c.  15.  Pcrfons  exercifmg  their  calling  on  a 
funday  are  only  fubjecl;  to  one  penalty  ;  for  the  whole  is  but  one 
offence,  or  one  act  of  exercifmg,  though  continued  the  whole  day. 
Coivp.  640. 

Bakers  were  permitted  to  drefs  dinners  on  a  funday  as  a  work 
of  neceflity.  5  T.  R.  449.  But  by  the  34  Geo.  III.  c.  61.  every 
baker  mail  be  fubjec"t  to  a  penalty  of  io<r.  to  the  ufe  of  the  poor, 
for  exercifmg  his  bufinefs  in  any  manner  as  a  baker,  except  that 
he  may  fell  bread  between  nine  o'clock  in  the  morning  and  one  in 
the  afternoon  ;  and  may  alfo  within  that  time  bake  meat,  pud- 
dings, and  pies  for  any  perfon,  who  fhall  carry  or  fend  the  fame 
to  be  baked.  The  21  Geo. III.  c.  49.  was  pafTed  to  reftrain  an 
jndecent  practice,  which  had  become  very  prevalent  in  London 
and  Weftminfter  j  it  enacts,  that  if  any  houfe,  room,  or  place  is 
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X.  Drunkenness  is  alfo  punifhed  by  ftatute  4  Jac.  I. 
c.  5.  with  the  forfeiture  of  5  s.  \  or  the  fitting  fix  hours  in  the 
ftocks  (10) :  by  which  time  the  ftatute  prefumes  the  offender 
will  have  regained  his  fenfes,  and  not  be  liable  to  do  mifchief 
to  his  neighbours.  And  there  are  many  wholefome  ftatutes, 
by  way  of  prevention,  chiefly  palled  in  the  fame  reign  of  king 
James  I.  which  regulate  the  licenfing  of  ale-houfes,  and 
punifh  perfons  found  tippling  therein  ;  or  the  mafter  of  fuch 
lioufes  permitting  them  (11). 


opened  upon  a  funday  for  any  public  entertainment,  or  for  debat- 
ing .upon  any  fubject.  whatever,  to  which  perfons  are  admitted  by 
money  or  tickets,  the  keeper  of  it  mall  forfeit  .200  L  to  anyper- 
fon  who  will  profecute  ;  the  manager  or  prefident  100/.  and  the 
receiver  of  the  money  or  tickets  50  L ;  and  every  perfon  advertifing, 
Or  printing  an  advertifement  of,  fuch  a  meeting,  mall  in  like  man- 
ner forfeit  50  /.  for  every  offence. 

(10)  i.e.  If  he  is  not  able  to  pay  the  penalty  of  5  .r. 

( 1 1)  No  licence  fhall  be  granted  to  any  perfon  to  keep  an  ale- 
houfe,  but  by  two  juftices,  at  a  public  meeting  of  the  magiftrates 
of  the  county,  divifion,  or  place,  in  which  the  houfe  is  iituated, 
and  this  mufl  be  done  by  the  confent  of  the  majority  prefent.  The 
time  and  place  of  fuch  public  meeting  muft  be  appointed  by  two  of 
the  magiftrates  at  leaft  ten  days  previous  to  the  meeting,  which 
fhall  be  held  every  year,  either  on  the  ift  of  September,  or 
within  twenty  days  afterwards.  The  licence  muft  be  renewed 
eyery  year ;  and  no  licence  fhall  be  originally  granted  to  any  one, 
unlefs  he  produce  a  certificate  figned  by  the  minifter  of  the  parifh, 
and  the  majority  of  the  churchwardens  and  overfeers  ;  or  a 
certificate  figned  by  three  or  four  refpeclable  houfeholders,  tefti- 
fying  that  the  perfon  applying  is  a  perfon  of  good  character. 
26  Geo.  If.  c.  31.     I  Burr.  556* 

Where  an  alehoufe-keeper  dies  or  removes,  if  his  executor,  ad- 
miniftrator,  affign,  or  the  new  tenant,  obtains  fuch  a  certificate 
within  thirty  days  after  the  death,,  or  removal,  or  entry  into  the 
empty  houfe,  and  prpduces  it  to  the  magiftrates  at  the  next  petty 
feflions,  they  may^  if  they  think  proper,  grant  him  a  licence,  until 
the  next  general  licenfing  day.  And  till  the  next  petty  feffions, 
fuch  perfon  is  indemnified  for  keeping  the  houfe  open  as  an  ale- 
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XL  The  laft  offence  which  I  fhall  mention,  w;ore  iiru 
mediately  againft  religion  and  morality,  and  cognizable  by 
the  temporal  courts,  is  that  of  open  and  notorious  leivdnefs :. 
either  by  frequenting  houfes  of  ill  fame,  which  is  an  indift- 
L.65  ]  able  offence t ;  or  by  fome  grofsly  fcandalous  and  public  in- 
decency, for  which  the  punifhment  is  by  fine  and  imprifon- 
ment u  ( 1 2).  In  the  year  1650, when  the  ruling  power  found  it 

t  Poph.  208.  u  1  Siderf.  168. 


houfe,  provided  he  obtains  his  certificate  within  the  time  limited* 
though  he  is  afterwards  refufeda  licence.    32  Geo.  III.  c.  59. 

This  ftatute,  32  Geo.  III.  c.  59,  feems  to  include,  though  not 
clearly  exprefTed,ale-houfes  within  corporations.  But  by  2  6  Geo.  I L 
c.  31.,  perfons  not  licenfed  the  year  before,  need  not  produce 
certificates ;  and  the  general  meeting  for  granting  licences  need 
not  be  held  in  September.  3  T.  R.  560.  Every  perfon  licenfed 
mufl  enter  into  a  recognizance  of  10/.,  with  two  fureties  in  5  /, 
each,  for  his  good  behaviour.  And  perfons  felling  ale  without  a 
licence,  are  fuBjeft  to  fevere  penalties.  No  perfon  can  fell  fpirit~ 
uous  liquors  or  wine  by  retail,  under  a  licence  from  the  commif- 
fioners  of  excife,  without  alfo  having  a  licence  to  fell  ale  from  the 
juftices,  5  Geo.  III.  c.  46.  32  Geo.  III.  c.  59.  3  T.  R,  560. 
9  Juftices  of  the  peace  have  an  abfolute  and  uncontrolled  power 
and  difcretion  in  granting  and  refufing  ale-licences;  but  if  it  mould 
appear  from  their  own  declarations,  or  the  circumftances  of  their 
conduct,  that  they  have  either  refufed  or  granted  a  licence  from  a 
partial  or  corrupt  motive,  they  are  punifhable  in  the  court  of  king's 
bench  by  information,  or  they  may  be  profecuted  by  indictment. 
1  Burr.  556.  1  T.  R.  692.  Magiftrates  are  afraid  of  afligning 
reafons  for  their  conduct  in  this  branch  of  their  duty  ;  but  how- 
ever frivolous  and  futile  the  reafons  may  be,  if  the  motive  and  in- 
tent are  good,  they  cannot  be  fubject  to  punifhment.  See  the  laws 
refpe&mg  ale-houfes  more  fully  ftated  in  |  Burn,  tit.  Ale-houfe. 

(12)  Many  offences  of  the  incontinent  kind  fall  properly  under 
thcjurifdicHon  of  the  ccclefiaftical  court,  and  are  appropriated  to 
it.  But  except  thofe  appropriated  cafes,  the  court  of  king's  bench 
is  the  cujlos  morum  of  the  people,  and  has  the  fuperintendency  of 
offences  contra  bonos  mores.  3  Burr.  1 43 8.*  In  that  court,  a  gentle-i 
tnan  was  fined  2000  marks,  and  imprifoned.  for  expofmg  himfelf 
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for  their  mtereft  to  put  on  the  fernblance  of  a  very  extraordi*. 
na/y  fttt&npfa  and  purity  of  morals,  not  only  incelt  and  wilful 
adultery  were  made  capital  crimes  ;  but  alfo  the  repeated  aft 
of  keeping  a  brothel,  or  committing  fornication,  were  (upon 
a  lecond  c3avictioii)made  felony  without  benefit  of  clergy  w* 
But  it  the  reltoration,  when  men,  from  an  abhorrence  of  the 
hypcovify  of  the  late  times,  fell  into  a  contrary  extreme  of 
Jic  .  i  cuine  fs,  it  W03  not  thought  proper  to  renew  a  law  of 
fuc.*.  unfafhio liable  rigour.  And  thefe  offences  have  been  ever 
fifi  (  :  eft  to  the  feeble  coercion  of  the  fpiritual  court,  accord- 
ing to  tin;  rules  of  the  canon  law;  a  law  which  has  treated 
the  offence  of  incontinence,  nay  even  adultery  itfelf,  with  a 
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naked  in  a  public  ftreet.  I  Sid.  1 68.  And  an  information  has 
been  granted  againtl  a  number  of  perfons  concerned  in  affigning  a 
young  girl  as  an  apprentice  to  a  gentleman,  under  pretenct  of 
learning  mufic,  but  for  the  purpofes  of  proftitution.  3  Burr.  143 8, 
There  is  alfo  an  inftance  of  an  information  for  a  confpiracv  againfl: 
a  peer  and  feveral  others  for  enticing  away  a  young  lady  from  her 
father's  houfe,  and  procuring  her  f eduction.  The  young  lady 
was  the  filter  of  his  wife.  That  circumftance  was  undoubtedly  a 
great  aggravation  of  the  offence?  yet  it's  exillence  in  the  cafe  was 
not  necefTary  to  give  the  court  cognizance  of  the  profecution. 
3  St.Tr.  519.  In  a  cafe,  where  a  huiband  had  formally  affigned 
his  wife  over  to  another  man,  lord  Hardwicke  directed  a  profecu- 
tion for  that  tranfaction,  as  being  notorioufly  and  grofsly  againff 
public  decency  and  good  manners.  3  Burr.  1438.  It  is  extra- 
ordinary that  profecutions  are  not  inftituted  agajnil  thofe  who 
publicly  fell  their  wives,  and  againft  thofe  who  buy  them.  Such 
a  practice  is  fhameful  and  fcandalous  in  itfelf,  and  encourages  other 
acts  of  criminality  and  wickednefs.  It  now  prevails  to  a  degree, 
that  the  punifhment  of  fome,  convicted  of  this  offence,  by  expofure 
in  the  pillory  would  afford  a  falutary  example.  All  fuch  acts  of 
indecency  and  immorality  are  public  mifdemeanours,  and  the  of- 
fenders may  be  punifhed  either  by  an  information  granted  by  the 
court  of  king's  bench,  or  by  an  indictment  preferred  before  a 
grand  jury  at  the  affizes  or  quarter  feffions* 
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great  dcgree"of  tendernefs  and  lenity;  owing  perhaps  to  the 
conftrained  celibacy  of  it's  firft  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  the  crime  of  adultery, 
otherwife  than  as  a  private  injury  x. 

But,  before  we  quit  this  fubjecl,  we  muft  take  notice  of 
the  temporal  punifhment  for  having  bajlard  children,  confi- 
dered  in  a  criminal  light ;  for  with  regard  to  the  maintenance 
of  fuch  illegitimate  offspring,  which  is  a  civil  concern,  we 
have  formerly  fpoken  at  large  y.  By  the  ftatute.  1 8  Eliz.  c.  3. 
two  juftices  may  take  order  for  the  punifhment  of  the  mother 
and  reputed  father  ;  but  what  that  punifhment  fhall  be  is  not 
therein  afcertained  ;  though  the  contemporary  expofition 
was,  that  a  corporal  punifhment  was  intended2.  By  ftatute 
7  Jac.  I.  c.  4.  a  fpecific  punifhment  (viz.  commitment  to 
the  houfe  of  correction)  is  inflicted  on  the  woman  only. 
But  in  both  cafes,  it  feems  that  the  penalty  can  only  be  in- 
flicted if  the  baftard  becomes  chargeable  to  the  parifh  ;  for 
otherwife  the  very  maintenance  of  the  child  is  confidered  as 
a  degree  of  punifhment.  By  the  laft  mentioned  ftatute  the 
juftices  may  commit  the  mother  to  the  houfe  of  correction, 
there  to  be  punifhed  and  fet  on  work  for  one  year ;  and,  in 
cafe  of  a  fecond  offence,  till  fhe  find  fureties  never  to  offend 
again. 

*  See  vol.  III.  pag.  139.       *  See  vol.  J.pag.  458.       s  Dak.  jufl,  ch.  ii6 
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CHAPTER  THE  FIFTH. 


of  OFFENCES  against  the  LAW  & 
NATIONS. 


ACCORDING  to  the  method  marked  out  in  the  pre- 
ceding chapter,  we  are  next  to  confider  the  offences 
more  immediately  repugnant  to  that  univerial  law  of  fociety, 
which  regulates  the  mutual  intercourfe  between  one  liat  e 

o 

and  another  5  thofe,  I  mean,  which  are  particularly  animad- 
verted on,  as  fuch,  by  the  Engliih  law. 

The  law  of  nations  is  a  fyftem  of  rules,  deducible  by  na- 
tural reafon,  and  eftablifhed  by  univerfal  confent  among  the 
civilized  inhabitants  of  the  world a  ;  in  order  to  decide  all 
difputes,  to  regulate  all  ceremonies  and  civilities,  and  to  in- 
fure  the  obfervance  of  jultice  and  good  faith,  in  that  inter- 
courfe which  mud  frequently  occur  between  two  or  more 
independent  ftates,  and  the  individuals  belonging  to  each b. 
This  general  law  is  founded  upon  this  principle,  that  differ- 
ent nations  ought  in  time  of  peace  to  do  one  another  all  the 
good  they  can  ;  and  in  time  of  war  as  little  harm  as  pofli- 
ble,  without  prejudice  to  their  own  real  interefts  c.  And,  as 
none  of  thefe  ftates  will  allow  a  fuperiority  in  the  other, there- 
fore neither  can  diclate  or  prefcribe  the  rules  of  this  law  to 
the  reft;  but  fuch  rules  mud  neceflarily  refttlt  from  thofc 
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*  See  vul.  I.  pag.  43. 
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principles  of  natural  juftice,  in  which  all  the  learned  of  every 
nation  agree  ;  or  they  depend  upon  mutual  compa£ts  or 
treaties  between  the  refpe&ive  communities ;  in  the  con* 
$ru£tion  of  which  there  is  alfo  no  judge  to  refort  to,  but  the 
law  of  nature  and  reafon,  being  the  only  one  in  which  all 
the  contracting  parties  are  equally  converfant,  and  to  which 
they  are  equally  fubje£t. 

In  arbitrary  ftates  this  law,  wherever  it  contradicts  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en-, 
forced  by  the  royal  power :  but  fince  in  England  no  royal 
power  can  introduce  a  new  law,  or  fufpend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  queftion 
arifes  which  is  properly  theobjeft  of  it's  jurifdiftion)  is  here 
adopted  in;  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  thofe  a£ts  of  par- 
liament, which  have  from  time  to  rime  been  made  to  enforce 
this  univerfal  law,  or  to  facilitate  the  execution  of  it's  deci-^ 
{ions,  are  not  to  be  confidered  as  introduttive  of  any  new 
rule,  but  merely  as  declaratory  of  the  old  fundamental  con- 
ftitutions  of  the  kingdom  without  which  it  muft  ceafe  to 
be  a  part  of  the  civilized  world.  Thus  in  mercantile  ques- 
tions, fuch  as  bills  of  exchange  and  the  like  *,  in  all  marine 
cauies,  relating  to  freight,  average,  demurrage,  infurances* 
bottomry,  and  others  of  a  fimilar  nature  ;  the  law-merchant d5 
which  is  a  branch  of  the  law  of  nations,  is  regularly  and 
conftantly  adhered  to.  So  too  in  all  difputes  relating  to 
prizes,  to  fhipwrecks,  to  hoftages,  and  ranfom  bills,  there  is 
no  other  rule  of  decifion  but  this  great  univerfal  law,  col- 
lected from  hiftory  and  ufage,  and  fuch  writers  of  all  nations 
and  languages  as  are  generally  approved  and  allowed  of. 

But,  though  in  civil  transactions  and  queftions  of  pro-* 
perty  between  the  fubje£ts  of  different  ftates,  the  law  of  na- 
tions has  much  fcope  and  extent,  as  adopted  by  the  law  of 
England  'j  yet  the  prefent  branch  of  our  inquiries  will  faU 

<i  See  vol.  I,  pag.  273, 
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within  a  narrow  compafs,  as  offences  againft  the  law  of  na- 
tions can  rarely  be  the  object  of  the  criminal  law  of  any  par- 
ticular (late.-  For  offences  againft  this  law  are  principally  in- 
cident to  whole  ftates  or  nations  ;  in  which  cafe  recourfe  can 
only  be  had  to  war  which  is  an  appeal  to  the  God  of  hofts, 
to  punifli  fuch  infractions  of  public  faith,  as  are  committed 
by  one  independent  people  againft  another  :  neither  ftate  hav- 
ing any  fuperior  jurisdiction  to  refort  to  upon  earth  for  juftice. 
But  where  the  individuals  of  any  ftate  violate  this  general 
law,  it  is  then  the  intereft  as  well  as  duty  of  the  govern- 
ment, under  which  they  live,  to  animadvert  upon  them  with 
a  becoming  feverity,  that  the  peace  of  the  world  may  be 
maintained.  For  in  vain  would  nations  in  their  collective 
capacity  obferve  thefe  univerfal  rules,  if  private  fubjects  were 
at  liberty  to  break  them  at  their  own  discretion,  and  involve 
the  two  ftates  in  a  war.  It  is  therefore  incumbent  upon  the 
nation  injured,  fir  ft  to  demand  Satisfaction  and  juftice  to  be 
done  on  the  offender,  by  the  ftate  to  which  he  belongs  ;  and, 
I i  if  that  be  refufed  or  neglected,  die  Sovereign  then  avows 
f  himfelf  an  accomplice  or  abettor  of  his  fubjecTs  crime,  and 
draws  upon  his  community  the  calamities  of  foreign  wan 

The  principal  offences  againft  the  law  of  nations,  animad- 
verted on  as  fuch  by  the  municipal  laws  of  England,  are 
of  three  kinds  ;  i.  Violation  of  fafe-conducts  ;  2.  Infringe- 
ment of  the  rights  of  embafladors  ;  and,  3.  Piracy. 

I.  As  to  the  fir  ft,  violation  of  fafe-conduffs  or  paffportSy  ex- 
prefsly  granted  by  the  king  or  his  embaffadors  e  to  the  fub- 
jects of  a  foreign  power  in  time  of  mutual  war  ;  or  com- 
mitting acts  of  hoftilities  againft  fuch  as  are  in  amity,  league, 
or  truce  with  us,  who  are  here  under  a  general  implied  fafe- 
conduct :  thefe  are  breaches  of  the  public  faith,  without  the 
prefervation  of  which  there  can  be  no  intercourfe  or  com- 
merce between  one  nation  and  another :  and  fuch  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a 
juft  ground  of  a  national  war:  fmce  it  is  not  in  the  power  of 
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the  foreign  prince  to' caufe  jufttce  to  be  done  to  his  fubje£ts 
by  the  very  individual  delinquent,  but  he  muft  require  it  of 
the  whole  community.  And  as  during  the  continuance  of  any 
fafc-condu<9t,  either  exprefs  or  implied,  the  foreigner  is  un- 
der the  protection  of  the  king  and  the  law  ;  and.,  more  espe- 
cially, as  it  is  one  of  the  articles  or  ptagfra  carta"1 \  that  foreign 
merchants  flioijd  he  entitled  to  fafe-conducl  and  fecurity 
throughout  the  kingdom  ;  there  is  no  queftion  but  that  any 
violation  of  either  the  perfoji  or  property  of  fuch  foreigner 
may  be  pnnifhed  by  indictment  in  the  name  of  the  king, 
whole  honour  is  more  particularly  engaged  in  fupporting  his 
own  fafe-coiiduct.  And,  when  this  malicious  rapacity  was 
not  confined  to  private  Individuals,  but  broke  out  into  gene- 
ral hoftilities,  by  the  ftatute  2  Hen. V.  ft.  i.  c.  6.  breaking 
of  truce  and  fafe-condu£ts,  or  abetting  and  receiving  the 
truce-breakers,  was  (in  affirmance  and  fupport  of  the  law  of 
nations)  declared  to  be  high  treafon  againft  the  crown  and 
dignity  of  the  king  ;  and  confervators  of  truce  and  fafe-con- 
dufts  were  appointed  in  every  port,  and  empowered  to  hear 
and  determine  fuch  treafons  (when  committed  at  fca)  ac- 
cording to  the  antient  marine  law  then  praftifed  in  the  ad- 
miral's court  and,  together  with  two  men  learned  in  the 
law  of  the  land,  to  hear  and  determine  according  to  that  law 
the  fame  treafons,  when  committed  within  the  body  of  any 
county.  Which  ftatute,  fo  far  as  it  made  thefe  offences 
amount  to  treafon,  was  fufpended  by  14  Hen.  VI.  c.  8.  and 
repealed  by  20  Hen.  VI.  c.  1 1,  but  revived  by  29  Hen.  VL 
c.  2.  which  gave  the  fame  powers  to  the  lord  chancellor,  af- 
fociated  with  either  of  the  chief  juftices,  as  belonged  to  the 
confervators  of  truce  and  their  accefTors  ;  and  enafted  that, 
notwithstanding  the  party  be  convicted  of  treafon,  the  injured 
ftranger  fhould  have  reftitution  out  of  his  effects,  prior  to 
any  claim  of  the  crown.  And  it  is  farther  enacted  by  the 
ftatute  31  Hen.  VL  c.  4.  that  if  any  of  the  king's  fubje&s 
attempt  or  offend,  upon  the  fea,  or  in  any  port  within  the 
King's  obeyfance,  againft  any  ftranger  in  amity,  league,  or 
truce,  or  under  fafe-conducl:  ^  and  efpecially  by  attaching 

f  9  Hen.  II /.  c.  30,     See  VoK  I.  pag.  z'q,  &?c. 

his 


Ch.  5.  Wrongs.  70 

his  perfon,  or  fpoiling  him  or  robbing  him  of  his  goods  ; 
the  lord  chancellor  with  any  of  the  juftices  of  either  the 
king's-bench,  or  common  pleas,  may  caufe  full  reftitution 
and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  obferved,  that  the  fufpending  and  repealing 
a£ls  of  14  &  20  Hen.  VI.  and  alfo  the  reviving  a6b  of 
29  Hen.  VI.  were  only  temporary  :  fo  that  it  mould  feem 
that  after  the  expiration  of  them  ail,  the  ftatute  2  Hen.  V* 
continued  in  full  force  :  but  yet  it  is  confidered  as  extin£l  by 
the  ftatute  14  Edw.  IV.  c.  4.  which  revives  and  confirms  all 
ftatutes  and  ordinances,  made  before  the  acceflion  of  the 
houfe  of  York,  againfl  breakers  of  amities,  truces,  leagues, 
and  fafe-condu£ts,  with  an  exprefs  exception  to  the  ftatute 
of  2Hen.V.  But  (however  that  may  be)  I  apprehend  it 
was  finally  repealed  by  the  general  ftatutes  of  Edward  VL 
and  queen  Mary,  for  abolifhing  new-created  treafons :  though 
fir  Matthew  Hale  feems  to  queftion  it  as  to  treafons  com- 
mitted on  the  fea£.  But  certainly  the  ftatute  of  3 1  Hen. VI- 
remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embaffadors,  which  are  alfo  efta- 
blifhed  by  the  law  of  nations,  and  are  therefore  matter  of 
univerfal  concern,  they  have  formerly  been  treated  of  at 
large  h.  It  may  here  be  fufficient  to  remark,  that  the  com- 
mon law  of  England  recognizes  them  in  their  full  extent, 
by  immediately  flopping  all  legal  procefs,  fued  out  through 
the  ignorance  or  rafhnefs  of  individuals,  which  may  Intrench 
upon  the  immunities  of  a  foreign  minifter  or  any  of  his  train. 
And,  the  more  effe£tually  to  enforce  the  law  of  nations  in 
this  refpeft,  when  violated  through  wantonnefs  or  infolence, 
it  is  declared  by  the  ftatute  7  Ann.  c.  1 2.  that  all  procefs 
whereby  the  perfon  of  any  embaffador,  or  of  his  domeftic  or 
domeftic  fervant,  may  be  arrefted,  or  his  goods  diftrained  or 
feifed,  fhall  be  utterly  null  and  void  ;  and  that  all  perfons 
profecuting,  foliciting,  or  executing  fuch  procefs,  being  con- 
vi&ed  by  confeffion  or  the  oath  of  one  witnefs,  before  the 
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lord  chancellor  and  the  chief  juftices,  or  any  two  of  them* 
fivall  be  deemed  violators  of  the  laws  of  nations,  and  difturb-* 
ers  of  the  public  repofe  ;  and  fliall  fufFer  fuch  penalties  and 
corporal  punifhment  as  the  faid  judges,  or  any  two  of  them, 
fliall  think  fit Thus,  in  cafes  of  extraordinary  outrage, 
for  which  the  law  hath  provided  no  fpecial  penalty,  the  le- 
giflature  hath  intruded  to  the  three  principal  judges  of  the 
kingdom  an  unlimited  power  of  proportioning  the  puniftV 
ment  to  the  crime. 

III.  Lastly,  the  crime  of  piracy,  or  robbery  and  depre- 
dation upon  the  high  feas,  is  an  offence  againft  the  univerfal 
law  of  fociety;  a  pirate  being,  according  to  fir  Edward 
Coke k,  hojlls  humani  generis.  As  therefore  he  has  renounced 
all  the  benefits  of  fociety  and  government,  and  has  reduced 
himfelf  afrefn  to  the  favage  ftate  of  nature,  by  declaring  war 
ag aiuft  all  mankind,  all  mankind  muft  declare  war  againft 
him  :  fo  that  every  community  hath  a  tight,  by  the  rule  of 
felf-defence,  to  inflict  that  punifhment  upon  him,  which 
every  individual  would  in  a  ftate  of  nature  have  been  other- 
wife  entitled  to  do,  for  any  invafion  of  his  perfon  or  perfonal 
property. 

By  the  antient  common  law,  piracy,  if  committed  by  t 
fubjecl:,  was  held  to  be  a  fpecies  of  treafon,  being  contrary 
to  his  natural  allegiance  ;  and  by  an  alien  to  be  felony  only  * 
but  now,  fince  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  il- 
ls held  to  be  only  felony  in  a.fubjecT:1.  Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  m.  But,  it  being  inconfiftent  with 
the  liberties  of  the  nation,  that  any  man's  life  fhould  be 
taken  away,  unlefs  by  the  judgment  of  his  peers,  or  the 
common  law  of  the  land,  the  ftatute  28  Hen.  VIII.  c.  15. 
eftablifhed  a  new  jurifdiction  for  this  purpofe  \  which  pro- 
ceeds according  to  the  courfe  of  the  common  law,  and  of 
which  we  fliall  fay  more  hereafter. 

1  See  the  occafion  of  making  this  1  Ibid. 
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The  offence  of  piracy,  by  common  law,  confifts  in  com-, 
mitting  thofe  afts  of  robbery  and  depredation  upon  the  high 
feas,  which,  if  committed  upon  land,  would  have  amounted 
to  felony  there  n.  But,  by  ftatute,  fome  other  offences  are 
made  piracy  alfo :  as,  by  ftatute  1 1  &  1 2  W.  III.  c.  7.  if  any 
natural  born  fubje£t  commits  any  a£t  of  hoftility  upon  the 
high  feas,  agamft  others  of  his  majefty's  fubje£ts,  under  co^ 
lour  of  a  commiffion  from  any  foreign  power ;  this,  though 
It  would  only  be  an  a£t  of  war  in  an  alien,  {hall  be  conftrued 
piracy  in  a  fubje£t.  And  farther,  any  commander,  or  other 
feafaring  perfon,  betraying  his  truft,  and  running  away  with 
any  fhip,  boat,  ordinance,  ammunition,  or  goods ;  or  yield- 
ing them  up  voluntarily  to  a  pirate  5  or  confpiring  to  do  thefe 
a£ts ;  or  any  perfon  affaulting  the  commander  of  a  veffel  to 
hinder  him  from  fighting  in  defence  of  his  fhip,  or  confining 
him,  or  making  or  endeavouring  to  make  a  revolt  on  board ; 
fliall,  for  each  of  thefe  offences,  be  adjudged  a  pirate,  felon, 
and  robber,  and  mail  fuffer  death,  whether  he  be  principal* 
or  merely  acceffory  by  fetting  forth  fuch  pirates,  or  abetting 
them  before  the  facl;,  or  receiving  or  concealing  them  or 
their  goods  after  it.  And  the  ftatute  4  Geo.  L  c.  11.  ex- 
prefsly  excludes  the  principals  from  the  benefit  of  clergy.  By 
the  ftatute  8  Geo.  I.  c.  24.  the  trading  with  known  pirates., 
or  furnifhing  them  with  ftores  or  ammunition,  or  fitting  out 
any  veffel  for  that  purpofe,  or  in  any  wife  confulting,  com- 
bining, confederating,  or  correfponding  with  them  *,  or  the 
forcibly  boarding  any  merchant  veffel,  though  without  feifing 
or  carrying  her  off,  and  deftroying  or  throwing  any  of  the 
goods  over  board  mall  be  deemed  piracy  :  and  fuch  acceffo- 
ries  to  piracy  as  are  defcribed  by  the  ftatute  of  king  Vvllliam, 
are  declared  to  be  principal  pirates,  and  all  pirates  convi&ed 
by  virtue  of  this  a£t  are  made  felons  without  benefit  of  clergy. 
By  the  fame  ftatutes  alfo,  (to  encourage  the  defence  of  mer- 
chant veffels  againft  pirates,)  the  commanders  or  feamert 
wounded,  and  the  widows  of  fuch  feamen  as  are  flam,  in 
any  piratical  engagement,  mall  be  entitled  to  a  bounty,  to 
be  divided  among  them,  not  exceeding  one  fiftieth  part  of  [ 
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the  value  of  the  cargo  on  board  :  and  fuch  wounded  feamen 
(hall  be  entitled  to  the  penfion  of  Greenwich  hofpital ;  which 
no  other  feamen  are,  except  only  fuch  as  have  ferved  in  a  fhip 
of  war.  And  if  the  commander  fhall  behave  cowardly,  by 
not  defending  the  fhip,  if  fhe  carries  guns  or  arms,  or  fhall 
difcharge  the  mariners  from  fighting,  fo  that  the  fhip  falls 
into  the  hands  of  pirates,  fuch  commander  fhall  forfeit  all 
his  wages,  and  fuffer  fix  months  imprifonment.  Laflly,  by 
flatute  1 8  Geo.  II.  c.  30.  any  natural  born  fubjeft,  or  deni- 
zen, who  in  time  of  war  fhall  commit  hoftilities  at  fea  againft 
any  of  his  fellow-fubje£ls,  or  fhall  affifl  an  enemy  on  that 
element,  is  liable  to  be  tried  and  convicted  as  a  pirate. 

These  are  the  principal  cafes,  in  which  the  flatute  law 
of  England  interpofes,  to  aid  and  enforce  the  law  of  nations, 
as  a  part  of  the  common  law :  by  inflicting  an  adequate  pu- 
nifhment  upon  offences  againft  that  univerfal  law,  committed 
by  private  perfons.  We  fhall  proceed  in  the  next  chapter  to 
confider  offences,  which  more  immediately  afFe£t  the  fove- 
reign  executive  power  of  our  own  particular  flate,  or  the 
king  and  government ;  which  fpecies  of  crimes  branches  it* 
felf  into  a  much  larger  extent,  than  either  of  thofe  of  which 
we  have  already  treated. 
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CHAPTER  THE  SIXTH. 

oe  HIGH  TREASON". 

HTTHE  third  general  divifion  of  crimes  confifts  of  fuch  as 
more  efpecially  affe£t:  the  fupreme  executive  power, 
or  the  king  and  his  government ;  which  amount  either  to  a 
total  renunciation  of  that  allegiance,  or  at  the  lead  to  a  cri- 
minal negle£fc  of  that  duty,  which  is  due  from  every  fubje£t 
to  his  fovereign.  In  a  former  part  of  thefe  commentaries  a 
we  had  occafion  to  mention  the  nature  of  allegiance,  as  the 
tie  or  iigamen  which  binds  every  fubje£t  to  be  true  and  faith- 
ful to  his  fovereign  liege  lord  the  king,  in  return  for  that  pro- 
tection which  is  afforded  him ;  and  truth  and  faith  to  bear  of 
life  and  limb,  and  earthly  honour ;  and  not  to  know  or  hear 
of  any  ill  intended  him,  without  defending  him  therefrom. 
And  this  allegiance,  we  may  remember,  was  diftinguifhed 
into  two  fpecies  :  the  one  natural  and  perpetual,  which  is 
inherent  only  in  natives  of  the  king's  dominions ;  the  other 
local  and  temporary,  which  is  incident  to  aliens  alfo. 
Every  offence  therefore  mere  immediately  affedting  the 
royal  perfon,  his  crown,  or  dignity,  is  in  fome  degree  a 
breach  of  this  duty  of  allegiance,  whether  natural  and  innate, 
or  local  and  acquired  by  refidence  :  and  thefe  may  be  diftin- 
guifhed into  four  kinds;  i.Treafon.  2.  Felonies  injurious 
to  the  king's  prerogative.  3.  Praemunire.  4.  Other  mifpri- 
fions  and  contempts.  Of  which  crimes  the  firft  and  principal 
is  that  of  treafon. 

Treason,  proditioy  in  it's  very  name  (which  is  borrowed  [ 
from  the  French)  imports  a  betraying,  treachery,  or  breach 
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of  faith.  It  therefore  happens  only  between  allies,  faith  the 
Mirror  b  :  for  treafon  is  indeed  a  general  appellation,  made 
life  of  by  the  law,  to  denote  not  only  offences  againfl  the 
king  and  government,  but  alfo  that  accumulation  of  guilt 
which  arifes  whenever  a  fuperior  repofes  a  confidence  in  a 
fubje£t  or  inferior,  between  whom  and  himfelf  there  fubfifts 
a  natural,  a  civil,  or  even  a  fpiritual  relation :  and  the  infe- 
rior fo  abufes  that  confidence,  fo  forgets  the  obligations  of 
duty,  fubjeclion,  and  allegiance*,  as  to  deftroy  the  life  of  any 
fuch  fuperior  or  lord  c.  This  is  looked  upon  as  proceeding 
from  the  fame  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  confpired  in  public 
againfl:  his  liege  lord  and  fovereign ,  and  therefore  for  a  wife 
to  kill  her  lord  or  hufband,  a  fervant  his  lord  or  matter,  and 
an  ecclefiaftic  his  lord  or  ordinary ;  thefe,  being  breaches  of 
the  lower  allegiance,  of  private  and  domeftic  faith,  are  de- 
nominated petit  treafons.  But  when  difloyalty  fo  rears  it's 
creft,  as  to  attack  even  majefty  itfeif,  it  is  called  by  way  of 
eminent  diftincl:ion  high  treafon,  alia  proditio  ;  being  equiva- 
lent to  the  crimen  laefae  majefiatis  of  the  Romans,  as  Glanvild 
denominates  it  alfo  in  our  Englifli  law. 

As  this  is  the  higheft  civil  crime,  which  (confidered  as  a 
member  of  the  community)  any  man  can  poflibly  commit, 
it  ought  therefore  to  be  the  moft  precifely  afcertained.  For 
if  the  crime  of  high  treafon  be  indeterminate,  this  alone  (fays 
the  prefident  Montefquieu)  is  fuflkient  to  make  any  govern- 
ment degenerate  into  arbitrary  power e.  And  yet,  by  the 
antient  common  law,  there  was  a  great  latitude  left  in  the 
breaft  of  the  judges,  to  determine  what  was  treafon,  or  not 
fo :  whereby  the  creatures  of  tyrannical  princes  had  oppor- 
tunity to  create  abundance  of  conftrudHve  treafons  j  that  is, 
to  raife,  by  forced  and  arbitrary  conftnuSHons,  offences  into 
]  the  crime  and  punifhment  of  treafon,  which  never  were  fuf- 
pedled  to  be  fuch.    Thus  the  accroaching,  or  attempting  to 

•    b  c.  i.  §  7.  «J  1.  1.  r.  2. 

c  LL.  Arlfredi.  c.  4.    Acthdft.  c.  4.        c  Sp.  L.  b,  12.  ci  f. 
Cun'Jti.  c.  54.  6 1. 
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exercife,  royal  power  (a  very  uncertain  charge)  was  in  the 
21  Edw.  III.  held  to  be  treafon  in  a  knight  of  Hertford  (hire, 
who  forcibly  affaulted  and  detained  one  of  the  king's  fubje&s 
till  he  paid  him  90/. f:  a  crime,  it  muft  be  owned,  well  deferv- 
ing  of  punifhment :  but  which  feems  to  be  of  a  complexion 
very  different  from  that  of  treafon.  Killing  the  king's  father, 
or  brother,  or  even  his  meffenger,  has  alfo  fallen  under  the 
fame  denomination  g.  The  latter  of  which  is  almoft  as  ty- 
rannical a  do&rine  as  that  of  the  imperial  conftitution  of 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  defigns  againfl  the  minifters  of  the  prince  (hall  be  trea- 
fon h.  But  however,  to  prevent  the  inconveniences  which 
began  to  arife  in  England  from  this  multitude  of  conftruftive 
treafons,  the  ftatute  25  Edw.  III.  c.  2.  was  made ;  which 
defines  what  offences  only  for  the  future  mould  be  held  to  be 
treafon  :  in  like  manner  as  the  lex  Julia  majejlatis  among  the 
Romans,  promulged  by  Auguftus  Csefar,  comprehended  all 
the  antient  laws,  that  had  before  been  enabled  to  punifh 
tranfgreffors  againfh  the  ftate5.  This  ftatute  muft  therefore 
be  our  text  and  guide,  in  order  to  examine  into  the  feveral 
fpecies  of  high  treafon.  And  we  (hall  find  that  it  compre- 
hends all  kinds  of  high  treafon  under  feven  diftinft  branches. 

1.  "  When  a  man  doth  compafs  or  imagine  the  death  of 
*c  our  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldeft 
"  fon  and  heir."  Under  this  defcription  it  is  held  that  a 
queen  regnant  (fuch  as  queen  Elizabeth  and  queen  Anne) 
is  within  the  words  of  the  ac~l,  being  inverted  with  royal 
power  and  entitled  to  the  allegiance  of  her  fubjefts j:  but  the 
hufband  of  fuch  a  queen  is  not  comprized  within  thefe  words, 
and  therefore  no  treafon  can  be  committed  againfl  him  k.  [ 
The  king  here  intended  is  the  king  in  poffeflion,  without 

f  1  Hal.  P.  C.  80.  effeBuni)  pimirijura  mluerint )  if  ft'  q?ri~ 

c  Brit t.  c.  22.    1  Hawk.  P.  C.  34.  dem,  utpote  m&joftatis  reus,  glad  10 feri- 

h  £,hi  de  ngce  virorum  idujirium,  qui  atur,  bonis  ejus  omnibus  ffco  nofiro  ad- 

eovjiliis  et  conjifwrio  noftro  interfunt,  fe-  di&is.     (Cod.g.%.  g.  J 

natorum  etiam  ( nam  et  ipjipars  corporis  1  Gravin.  Orig,  I.  §  34. 

nojiri  funt J  vel  cujujlibet  poftremny  qm  3  1  HaK  P.  C.  tot. 

mditat  nohifeum,  cophcrcerit :    ( radem  k  3  Inir.  7,     1  Hal*  I*  C  106, 
feverifate  voluntatem  fceleris,  qua 
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any  refpecl:  to  his  title  :  for  it  is  held,  that  a  king  defaBo  and 
not  de  jurey  or  in  other  words  an  ufurper  that  hath  got  poffef- 
fion  of  the  throne,  is  a  king  within  the  meaning  of  the  fta- 
tute ;  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
adminiftration  of  the  government,  and  temporary  protection 
of  the  public:  and  therefore  treafons  committed  againft  Hen- 
ry VI.  were  punilhed  under  Edward  IV.  though  all  the  line 
of  Lancafter  had  been  previoufly  declared  ufurpers  by  acT:  of 
parliament.  But  the  moft  rightful  heir  of  the  crown,  or  king 
de  jure  and  not  de  faclo,  who  hath  never  had  plenary  poffefiion 
of  the  throne,  as  was  the  cafe  of  the  houfe  of  York  during 
the  three  reigns  of  the  line  of  Lancafter,  is  not  a  king  within 
this  ftatute  againft  whom  treafons  may  be  committed  K  And 
a  very  fenfible  writer  on  the  crown-law  carries  the  point  of 
poffefiion  fo  far,  that  he  holds  m,  that  a  king  out  of  poffefiion 
is  fo  far  from  having  any  right  to  our  allegiance,  by  any  other 
title  which  he  may  fet  up  againft  the  king  in  being,  that  we 
are  bound  by  the  duty  of  our  allegiance  to  refift  him.  A 
doctrine  which  he  grounds  upon  the  ftatute  1 1  Hen,  VII. 
c.  i.  which  is  declaratory  of  the  common  law,  and  pro- 
nounces all  fubjecls  excufed  from  any  penalty  or  forfeiture, 
which  do  afiift  and  obey  a  king  de  faclo.    But  in  truth,  this 
feems  to  be  confounding  all  notions  of  right  and  wrong ; 
and  the  confequence  would  be,  that  when  Cromwell  had 
murdered  the  elder  Charles,  and  ufurped  the  power  (though 
not  the  name)  of  king,  the  people  were  bound  in  duty  to 
hinder  the  fon's  reftoration  :  and  were  the  king  of  Poland  or 
Morocco  to  invade  this  kingdom,  and  by  any  means  to  get 
poffefiion  of  the  crown,  (a  term,  by  the  way,  of  very  loofe 
and  indiftincl:  fignification,)  the  fubjecl  would  be  bound  by 
his  allegiance  to  fight  for  his  natural  prince  to-day,  and  by 
the  fame  duty  of  allegiance  to  fight  againft  him  to-morrow. 
The  true  diltinoHon  feems  to  be,  that  the  ftatute  of  Henry 
the  feventh  does  by  no  means  command  any  oppofition  to  a 
king  de  jure ;  but  exctfes  the  obedience  paid  to  a  king 
de  facto.    When  therefore  a  ufurper  is  in  poffefiion,  the 
fubjecl  is  excufed  and  juflfied  in  obeying  and  giving  him  af- 

1  3  Inft.  7.    i  Hal.  P.  C.  104.  m  x  Hawk.  P,C.  36. 
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fi fiance :  otherwife,  under  a  ufurpation,  no  man  could  be 
fafe ;  if  the  lawful  prince  had  a  right  to  hang  him  for  obedi- 
ence to  the  powers  in  being,  as  the  ufurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mafs  of  people  are 
imperfect  judges  of  title,  of  which  in  all  Cafes  pofleffion  is 
prima  facie  evidence,  the  law  compels  no  man  to  yield  obedi- 
ence to  that  prince,  whofe  right  is  by  want  of  pofleffion  ren- 
dered uncertain  and  difputable,  till  providence  {hall  think  fit 
to  interpofe  in  his  favour,  and  decide  the  ambiguous  claim : 
and  therefore,  till  he  is  entitled  to  fuch  allegiance  by  poflef- 
fion, no  treafon  can  be  committed  againft  him.  Laftly,  % 
king  who  has  refigned  his  crown,  fuch  refignation  being  ad- 
mitted and  ratified  in  parliament,  is  according  to  fir  Matthew 
Hale  no  longer  the  object  of  treafon  n.  And  the  fame  reafon 
holds,  in  cafe  a  king  abdicates  the  government ;  or,  by  ac- 
tions fubverfive  of  the  conftitution,  virtually  renounces  the 
authority  which  he  claims  by  that  very  conftitution :  fince, 
as  was  formerly  obferved0,  when  the  fact  of  abdication  is 
once  eftablifhed,  and  determined  by  the  proper  judges,  the 
confequence  neceflarily  follows,  that  the  throne  is  thereby 
vacant,  and  he  is  no  longer  king. 

Let  us  next  fee,  what  is  a  compajfing  or  imagining  the  death 
of  the  king,  tsV.  Thefe  are  fynonymous  terms  ;  the  \yord 
compafs  fignifying  the  purpofe  or  defign  of  the  mind  or  will p, 
and  not,  as  in  common  fpeech,  the  carrying  fuch  defign  to 
effect  q*  And  therefore  an  accidental  ftroke,  which  may 
niortally  wound  the  fovereign,  per  infortunium^  without  any 
traiterous  intent,  is  no  treafon  :  as  was  the  cafe  of  fir  Wal- 
ter Tyrrel,  who,  by  the  command  of  king  William  Rufus, 
{hooting  at  a  hart,  the  arrow  glanced  againft  a  tree,  and  [ 
killed  the  king  on  the  fpotr.  But,  as  this  compafling  or 
imagining  is  an  act  of  the  mind,  it  cannot  poflibly  fall  un- 
der any  judicial  cognizance,  unlefs  it  be  demonftrated  by 

n  1  Hal.  P.  C.  104.  ftrated  by  fome  evident  fa&,  was  equal- 

°  Vol.  I.  pag.  2TZ.  ly  penal  as  homicide  ilfelf.  (3  Inft,  5^) 
V  By  the  antient  law  compnjjin";  or  in-       *  1  Hal.  P.  C.  107. 
tending  the  death  of  any  man,  demon-       *  3  Inft.  6, 
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fome  open,  or  overt  y  aft  (i).  And  yet  the  tyrant  Dionyfms  is 
recorded  s  to  have  executed  a  fubjeft,  barely  for  dreaming 
that  he  had  killed  him  ;  which  was  held  for  fufhcient  proof, 
that  he  had  thought  thereof  in  his  waking  hours.    But  fuch 
js  not  the  temper  of  the  Englifh  law  ;  and  therefore  in  this, 
and  the  three  next  fpecies  of  treafon,  it  is  neceffary  that 
there  appear  an  open  or  overt  aft  of  a  more  full  and  explicit 
nature,  to  convift  the  traitor  upon.    The  ftatute  exprefsly 
requires,  that  the  accufed  "  be  thereof  upon  fufFicient  proof 
"  attainted  of  fome  open  aft  by  men  of  his  own  condition.5* 
Thus,  to  provide  weapons  or  ammunition  for  the  purpofe  of 
killing  the  king,  is  held  to  be  a  palpable  overt  aft  of  treafon 
in  imagining  his  death  *.    To  coufpire  to  imprifon  the  king 
by  force,  and  move  towards  it  by  affembling  company,  is  an 
overt  aft  of  comparing  the  king's  death  u  ;  for  all  force,  ufed 
to  the  perfon  of  the  king,  in  it's  confequence  may  tend  to  his 
death,  and  is  a  ftrong  prefumption  of  fomething  worfe  in- 
tended than  the  prefent  force,  by  fuch  as  have  fo  far  thrown 

s  Plutarch,  in  vit.  t  3  Inft,  12.  u  1  Hal.  P.  C.  109. 


(1)  In  the  cafe  of  the  regicides,  the  indictment  charged,  that 
they  did  traiteroufly  compafs  and  imagine  the  death  of  the  king. 
And  the  taking  off  his  head  was  laid,  among  others,  as  an  overt 
act  of  comparing.  And  the  perfon  who  was  fuppofed  to  have 
given  the  ftroke  was  convicted  on  the  fame  indictment. 

For  the  comparing  is  confidered  as  the  treafon,  the  overt  acts, 
as  the  means  made  ufe  of  to  effectuate  the  intentions  of  the 
heart. 

And  in  every  indictment  for  this  fpecies  of  treafon,  and  indeed 
for  levying  war,  or  adhering  to  the  king's  enemies,  an  overt  act 
mu ft  be  alleged  and  proved.  For  the  overt  act  is  the  charge,  to 
which  the  prifoner  mull  apply  his  defence.  But  it  is  not  necef- 
fary, that  the  whole  of  the  evidence  intended  to  be  given  fliould 
be  fet  forth ;  the  common  law  never  required  this  exact nefs,  nor 
doth  the  ftatute  of  King  William  require  it.  It  is  fuflicient,  that 
the  charge  be  reduced  to  a  reafonable  certainty,  fo  that  the  de- 
fendant may  be  apprized  of  the  nature  of  it,  and  prepared  to  give 
An  anfvver  to  it.  F0iXify* 
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off  their  bounden  duty  to  their  fovereign ;  it  being  an  o  d 
observation,  that  there  is  generally  but  a  fhort  interval  be- 
tween the  prifons  and  the  graves  of  princes.  There  is  no 
queftion  alfo,  but  that  taking  any  meafures  to  render  fuch 
treafonible  purpofes  effectual,  as  affembling  and  confulting 
on  the  means  to  kill  the  king,  is  a  fufficient  overt  act  of 
Iiigh-treafon  w  (2). 

w  1  Hawk.  P,C.  38.    1  Hal.  P.  C.  119. 


(2)  This  fubject  is  fo  ably  explained  by  Mr.  Juftice  Fofter  in 
his  fifft  difcourfe  on  high  treafon,  that  1  think  it  may  be  ufeful  to 
annex  here  two  of  his  fections. 

In  the  cafe  of  the  King  the  ftatute  of  treafons  hath,  with 
great  propriety,  retained  the  rule  'voluntas  pro  fado.  The  princi- 
ple upon  which  this  is  founded  is  too  obvious  to  Reed  much  en- 
largement. The  icing  is  confidered  as  the  head  of  the  body-poli- 
tic, and  the  members  of  that  body  are  confidered  as  united  and 
kept  together  by  a  political  union  with  him  and  with  each  other. 
His  life  cannot,  in*  the  ordinary  courfe  of  things,  be  taken  away 
by  treafonable  practices  without  involving  a  whole  nation  in 
blood  and  confufion  ;  confequently  every  furoke  levelled  at  his 
perfon  is,  in  the  ordinary  courfe  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  tendereth  the  fafety  oi  the 
king  with  an  anxious  concern  ;  and,  if  I  may  ufe  the  expreffion, 
with  a  concern  bordering  upon  jealoufy.  It  ccnfidereth  the 
wicked  imaginations  of  the  heart  in  the  fame  degree  cf  guilt  as 
if  carried  into  actual  execution  from  the  moment  meafures  appear 
to  have  been  taken  to  render  them  effectual.  And,  therefore,  if 
confpirators  meet  and  confult  hovr  to  kill  the  king,  though  they 
.do  not  then  fall  upon  any  fcheme  for  that  purpofe,  this  is  an  overt 
act  of  comparing  his  death  ;  and  fo  are  all  means  made  ufe  of,  be 
it  advice,  perfuafion,  or  command,  to  incite  or  encourage  others 
to  commit  the  fact,  or  join  in  the  attempt ;  and  eveiy  perfon  who 
but  affenteth  to  any  overtures  for  that  purpofe  will  be  involved  in 
the  fame  guilt. 

The  care  the  law  hath  taken  for  the  perfonal  fafety  of  the 
king  is  not  confined  to  actions  or  attempts  of  the  more  flagi- 
funis  kind,  to  affaffihation  or  poifon,  or  other  attempts  directly 
£nd  immediately  aiming  at  his  life..    It  is  extended  to  every  thing 

wilfully 


79  Public  Book  IV. 

How  far  mere  words,  fpoken  by  an  individual,  and  not 
relative  to  any  treasonable  a£t  or  defign  then  in  agitation, 
fhall  amount  to  treafon,  has  been  forme-  Iy  matter  of  doubt. 
We  have  two  inftances  in  the  reign  of  Edward  the  fourth, 
[  80  ]  of  perfons  executed  for  treasonable  words  ;  the  one  a  citizen 
of  London,  who  faid  he  would  make  his  fon  heir  of  the 
crown,  being  the  fign  of  the  houfe  in  which  he  lived  ;  the 
other  a  gentleman,  whofe  favourite  buck  the  king  killed  in 
hunting,  whereupon  he  wiflied  it,  horns  and  all,  in  the  king's 
belly (3).  Thefe  were  efteemed  hard  cafes  :  and  the  chief  juf- 
tice  Markham  rather  chofe  to  leave  his  place  than  affent  to 
the  latter  judgments  But  now  it  feems  cleaidy  to  be  agreed, 
that,  by  the  common  law  and  the  ftatute  of  Edward  III, 
words  fpoken  amount  only  to  a  high  mifdemefnor,  and  no 
treafon.  For  they  may  be  fpoken  in  heat,  without  any  in- 
tention, or  be  miftaken,  perverted,  or  mif-remembered  by  the 
hearers  their  meaning  depends  always  on  their  connexion 
with  other  words,  and  things  ;  they  may  fignify  differently 
even  according  to  the  tone  of  voice,  with  which  they  are  de~ 

x  1  Hal.  p.  Ci  1 5, 


wilfully  and  deliberately  done  or  attempted,  whereby  his  life  may 
be  endangered.  And,  therefore,  the  entering  into  meafures  for 
depofing  or  irnprifoning  him,  or  to  get  his  perfon  into  the  power 
of  the  confpirators,  thefe  offences  are  overt  acls  of  treafon  within 
this  breach  of  the  ftatute.  For  experience  has  {hewn  that  between 
the  prifons  and  the  graves  of  princes  the  d.i  fiance  is  very  fmalL 
Fofi.  194. 

This  was  the  fpecies  of  treafon  with  which  the  Rate  prifoners 
were  charged,  who  were  tried  in  1794.  And  the  queftion,  as 
ftated  by  the  court  for  the  jury  to  try,  was,  Whether  their  mea- 
fures  had  been  entered  into  with  an  intent  to  fubvert  the  monarchy 
and  to  depofe  the  king  ?    See  Hardtf§  trial. 

(3)  There  was  even  a  refinement  and  degree  of  fubtlety  in  the 
cruelty  of  that  cafe,  for  he  wifhed  it,  horns  and  all,  in  the  belly  of 
him  who  counfelled  the  king  to  kill  it ;  and  as  the  king  killed  it 
of  his  own  accord,  or  was  his  own  counfellor,  it  was  held  to  be  a 
treasonable  wilh  again  ft  the  king  himfelf,    1  Hal.  P.  Q.  115. 
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livered  ;  and  fometimes  filence  itfelf  is  more  expreflive  than 
any  difcourfe.  As  therefore  there  can  be  nothing  more  equi- 
vocal and  ambiguous  than  words,  it  would  indeed  be  unrea- 
fonable  to  make  them  amount  to  high  treafon.  And  accord- 
ingly in  4  Car.  I.  on  a  reference  to  all  the  judges,  concerning 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  cer- 
tified to  the  king,  u  that  though  the  words  were  as  wicked 
«  as  might  be,  yet  they  were  no  treafon  :  for,  unlefs  it  be 
«  by  fome  particular  ftatute,  no  words  will  be  treafon 7(4)/ 
If  the  wrords  be  fet  down  in  writing,  it  argues  more  deli- 
berate intention  :  and  it  has  been  held  that  writing  is  an 
overt  act  of  treafon  ;  for  fcribere  eft  agere.  But  even  in  this 
cafe  the  bare  words  are  not  the  treafon,  but  the  deliberate 
act:  of  writing  them.  And  fuch  writing,  though  unpub- 
lifhed,  has  in  fome  arbitrary  reigns  convicted  it's  author  of 
treafon  :  particularly  in  the  cafes  of  one  Peachum,  a  clergy- 
man, for  treafonable  paflages  in  a  fermon  never  preached2  ; 
and  of  Algernon  Sydney,  for  fome  papers  found  in  his  clo- 
fet  5  wThich,  had  they  been  plainly  relative  to  any  previous 
formed  defign  of  dethroning  or  murdering  the  king,  might 
doubtlefs  have  been  properly  read  in  evidence  as  overt  acts 
of  that  treafon,  which  was  fpecially  laid  in  the  indictment  a.  [  81  ] 
But  being  merely  fpeculative,  without  any  intention  (fo 
far  as  appeared)  of  making  any  public  ufe  of  them,  the 
convicting  the  authors  of  treafon  upon  fuch  an  infufficient 
foundation  has  been  univerfally  difapproved.  Peachum  was 
therefore  pardoned  :  and  though  Sydney  indeed  was  executed, 

y  Cro.  Car.  125.  «  Ibid.  a  Foifer.  198. 


(4)  This  fubject  is  fully  and  ably  difcufTed  by  Mr.  J.  Fofter, 
who  maintains  that  words  alone  cannot  amount  to  an  overt  act  of 
treafon  ;  but  if  they  are  attended  or  followed  by  a  confutation, 
meeting,  or  any  acl,  then  they  will  be  evidence,  or  a  confefiion,  of 
the  intent  of  fuch  confutation,  meeting,  or  acl  ;  and  he  concludes, 
that  "  loofe  words  not  relative  to  facts,  are  at  the  worft  no  more 
"  that  bare  indications  of  the  malignity  of  the  hcitt.9*  Fojl.  202. 
eifeq. 
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yet  it  was  to  the  general  difcontent  of  the  nation  ;  and 
his  attainder  was  afterwards  reverfed  by  parliament.  There 
was  then  no  manner  of  doubt,  but  that  the  publication  of 
fuch  a  treafonable  writing  was  a  fufficient  overt  a£t  of  trea- 
fon  at  the  common  law  b  \  though  of  la(e  even  that  has  been 
queftioned. 

2.  The  fecond  fpecies  of  treafon  is,  "  if  a  man  do  vio- 
u  late  the  king's  companion,  or  the  king's  eldeft  daughter 
"  unmarried,  or  the  wife  of  the  king's  eldeft  fon  and  heir." 
By  the  king's  companion  is  meant  his  wife  •,  and  by  viola- 
tion is  underftood  carnal  knowlege,  as  well  without  force, 
as  with  it :  and  this  is  high  treafon  in  both  parties,  if  both 
be  confenting  ;  as  fome  of  the  wives  of  Henry  the  eighth  by 
fatal  experience  evinced.  The  plain  intention  of  this  law  is 
to  guard  the  blood  royal  from  any  fufpicion  of  baftardy, 
whereby  the  fucceflion  to  the  crown  might  be  rendered  du- 
bious :  and  therefore,  when  this  reafon  ceafes,  the  law  ceafes 
with  it  \  for  to  violate  a  queen  or  princefs  dowager  is  held 
to  be  no  treafon  c  (5):  in  like  manner  as,  by  the  feodal  law, 
it  was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  if 
the  vafal  vitiated  the  wife  or  daughter  of  his  lordcl  ^  but  not 
fo,  if  he  only  vitiated  his  widow  e. 

3.  The  third  fpecies  of  treafon  is,  u  if  a  man  do  levy 
<c  war  againft  our  lord  the  king  in  his  realm."    And  this 

t»  1  Hal.  P.  C.  n3.    1  Hawk.  P.  C.  38.  <*  Feud.  I  1.  t.  5. 

c  3  Inft.  9.  e  1 bid.  t.  21. 


(5)  But  the  inftances  fpecifiedin  the  ftatute  do  not  prove  much 
confilleney  in  the  application  of  this  reafon  ;  for  there  is  no  pro- 
tection given  to  the  wives  of  the  younger  fons  of  the  king,  though 
their  hTue  mutt  inherit  the  crown  before  the  iffue  of  the  king's 
eldeft  daughter,  and  her  chaftity  is  only  inviolable  before  marriage, 
whilft  her  children  would  be  clearly  illegitimate. 

Before  the  25  Ed.  III.  it  was  held  to  be  high  treafon  not  only 
to  violate  the  wife  and  daughters  of  the  king,  but  alfo  the  nurfes 
of  his  children,  let  norices  de  lour  ev.fant%.    BritU  C\%% 
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may  be  done  by  taking  arms,  not  only  to  dethrone  the  king, 
but  under  pretence  to  reform  religion,  or  the  laws,  or  to 
remove  evil  counfellors,  or  other  grievances  whether  real  or  [ 
pretended  f  (6).  For  the  law  does  not,  neither  can  it,  permit 
any  private  man,  or  fet  of  men,  to  interfere  forcibly  in  mat- 
ters of  fuch  high  importance  ;  efpecially  as  it  has  eftablifhed 
a  fufficient  power,  for  thefe  purpofes,  in  the  high  court  of 
parliament :  neither  does  the  conftitution  juftify  any  private 
or  particular  refiftatice  for  private  or  particular  grievances  ; 
though  in  cafes  of  national  opprefhon  the  nation  has  very 
juftifiably  rifen  as  one  man,  to  vindicate  the  original  contracT: 
fubfifling  between  the  king  and  his  people.  To  refift  the 
king's  forces  by  defending  a  caftle  againft  them,  is  a  levying 
of  war  :  and  fo  is  an  infurrecHon  with  an  avowed  defign  to 
pull  down  all  inclofures,  all  brothels,  and  the  like  ;  the  uni- 
verfalitv  of  the  defign  making  it  a  rebellion  againft  the  flare, 
an  ufurpation  of  the  powers  of  government,  and  an  infolent 
invafion  of  the  king's  authority  g.  But  a  tumult  with  a 
view  to  pull  down  a  particular  houfe,  or  lay  open  a  particu- 
lar inclofure,  amount  at  moll  to  a  riot ;  this  being  no  ge- 
neral defiance  of  public  government.  So,  if  two  fubjedts 
quarrel  and  levy  war  againft  each  other,  (in  that  fpirit  of  pri- 
vate war,  which  prevailed  all  over  Europe  h  in  the  early  feo- 
dal  times,)  it  is  only  a  great  riot  and  contempt,  and  no  trea- 
fon.  Thus  it  happened  between  the  earls  of  Hereford  and 
Glocefter  in  20  Edw.  I.  who  raifed  each  a  little  army,  and 
committed  outrages  upon  each  other's  lands,  burning  houfes, 
attended  with  the  lofs  of  many  lives  :  yet  this  was  held  to  be 
no  high  treafon3  but  only  a  great  mifdemefnor  \  A  bare 
confpiracy  to  levy  war  does  not  amount  to  this  fpecies  of 

f  1  Hawk.  P.  C,  37.  h  RolertfonCha.V.i.  45.286, 

s  1  Hal.  P.  C.  132.  1  1  KaL  P.  C.  136, 


(6)  Lord  Mansfield  declared,  upon  the  trial  of  lord  George 
Gordon,  that  it  was  the  unanimous  opinion  of  the  court,  that  an 
attempt,  by  intimidation  and  violence,  to  force  the  repeal  a  law, 
was  a  levying  war  againft  the  king,  and  high  treafon.  Doug.  570. 
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treafon ;  but  (if  particularly  pointed  at  the  perfon  of  the  king 
or  his  government)  it  falls  within  the  firft,  of  comparing  or 
imagining  the  king's  death  K 

4.  ft  If  a  man  be  adherent  to  the  king's  enemies  in  his 
"  realm,  giving  to  them  aid  and  comfort  in  the  realm,  or 
u  elfewhere,"  he  is  alfo  declared  guilty  of  high  treafon. 
This  mult  likewife  be  proved  by  fome  overt  aft,  as  by  giving 
them  intelligence  (7),  by  fending  them  provifions,  by  felling 
them  arms,  by  treacheroufly  furrendering  a  fortrefs,  or  the 
[  83  ]  like  k.  By  enemies  are  here  underftood  the  fubjecls  of  fo- 
reign powers  with  whom  we  are  at  open  war.  As  to  foreign 
pirates  or  robbers,  who  may  happen  to  invade  our  coafts, 
without  any  open  hoftilities  between  their  nation  and  our 
own,  and  without  any  commifiion  from  any  prince  or  ftate 
at  enmity  with  the  crown  of  Great  Britain,  the  giving  them 
any  affiftance  is  alfo  clearly  treafon  ;  either  in  the  light  of 
adhering  to  the  public  enemies  of  the  king  and  kingdom  *, 
or  elfe  in  that  of  levying  war  againft  his  majefty.  And, 
mod  indifputably,  the  fame  afts  of  adherence  or  aid,  which 
(when  applied  to  foreign  enemies)  will  conftitute  treafon 
under  this  branch  of  the  ftatute,  will  (when  afforded  to  our 
own  fellow-fubjects  in  actual  rebellion  at  home)  amount  to 
high  treafon  under  the  defcription  of  levying  war  againft  the 
king  ra.    But  to  relieve  a  rebel,  fled  out  of  the  kingdom,  is 

}  3  Inft,  9,    Fofter.  211.  213.  1  Fofter.  219. 

k  3  Iiift.  10.  m  Ibid.  216. 


(7)  Sending  intelligence  to  the  enemy  of  the  deftinations  and 
defigns  of  this  kingdom,  in  order  to  affift  them  in  their  opera- 
tions againft  us,  or  in  defence  of  themfelves,  is  high  treafon,  al- 
though fuch  correfpondence  mould  be  intercepted.  Dr.  Henfey's 
cafe,  I  Burr.  650. 

The  fame  doctrine  was  held  by  lord  Kenyon  and  the  court  in 
the  cafe  of  William  Stone,  who  was  tried  at  the  bar  of  the 
court  of  king's  bench  in  Hilary  term  1796.  In  that  cafe  it  was 
held,  that  fending  a  paper  to  the  enemy,  though  it  was  afterwards 
intercepted,  containing  advice  not  to  invade  this  country,  if  fent 
with  the  intention  of  aflifting  their  councils  in  their  conduct  and 
in  the  prcfecution  of  the  war,  was  high  treafon.    6  T>R.  527. 

no 
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no  treafon :  for  tlie  ftatute  is  taken  ftri£Uy,  and  a  rebel  is 
not  an  enemy ;  an  enemy  being  always  the  fubjecl:  of  fome 
foreign  prince,  and  one  who  owes  no  allegiance  to  the  crown 
of  England  n.  And  if  a  perfon  be  under  circumftances  of 
a&ual  force  and  eonftraint,  through  a  well-grounded  appre- 
henfion  of  injury  to  his  life  or  perfon,  this  fear  or  compulfion 
will  excufe  his  even  joining  with  either  rebels  or  enemies  in 
the  kingdom,  provided  he  leaves  them  whenever  he  hath  a 
fafe  opportunity  °. 

5.  <c  If  a  man  counterfeit  the  king's  great  or  privy  feal," 
this  is  alfo  high  treafon.  But  if  a  man  takes  wax  bearing 
the  impreflion  of  the  great  feal  off  from  one  patent,  and  fixes 
it  to  another,  this  is  held  to  be  only  an  abufe  of  the  feal, 
and  not  a  counterfeiting  of  it :  as  was  the  cafe  of  a  certain 
chaplain,  who  in  fuch  manner  framed  a  difpenfation  for  non- 
refidence.  But  the  knavifh  artifice  of  a  lawyer  much  ex- 
ceeded this  of  the  divine.  One  of  the  clerks  in  chancery 
glewed  together  two  pieces  of  parchment ;  on  the  uppermoll 
of  which  he  wrote  a  patent,  to  which  he  regularly  obtained 
the  great  feal,  the  label  going  through  both  the  (kins.  He 
then  diffolved  the  cement ;  and  taking  off  the  written  patent,  [ 
on  the  blank  fkin  wrote  a  frefh  patent,  of  a  different  import 
from  the  former,  and  publifhed  it  as  true.  This  was  held 
no  counterfeiting  of  the  great  feal,  but  only  a  great  imfpri* 
{ion  ;  and  fir  Edward  Coke  p  mentions  it  with  fome  indig- 
nation, that  the  party  was  living  at  that  day. 

6.  The  fixth  fpecies  of  treafon  under  this  ftatute,  is  "  if 
"  a  man  counterfeit  the  king's  money ;  and  if  a  man  bring 
"  falfe  money  into  the  realm  counterfeit  to  the  money  of 
w  England,  knowing  the  money  to  be  falfe,  to  merchan- 
"  dize  and  make  payment  withal."  As  to  the  firft  branch, 
counterfeiting  the  king's  money  ;  this  is  treafon,  whether 
the  falfe  money  be  uttered  in  payment  or  net.  Alfo  if  the 
king's  own  minters  alter  the  ftandard  or  alloy  eftablifhed  by 
law,  it  is  treafon.    But  gold  and  filver  money  only  are  held 

a  x  Hawk,  P  G.  0  Softer,  21C.  *  5  Iiift.  H, 

to 


84  Public  Book  IV. 

to  be  within  the  ftatute  q.  With  regard  likewife  to  the  fe- 
cond  branch,  importing  foreign  counterfeit  money,  in  order 
to  utter  it  here ;  it  is  held  that  uttering  it,  without  import- 
ing it,  is  not  within  the  ftatute  r.  But  of  this  we  fhall  pre- 
fently  fay  more. 

7.  The  Iaft  fpecies  of  treafon  afcertained  by  this  ftatute, 
is  "  if  a  man  flay  the  chancellor,  treafurer,  or  the  king's 
"  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre,  or 
<c  juftices  of  aftife,  and  all  other  juftices  afiigned  to  hear  and 
"  determine,  being  in  their  places  doing  their  offices."  Thefe 
high  magiftrates,  as  they  reprefent  the  king's  majefty  during 
the  execution  of  their  offices,are  therefore  for  the  time  equally 
regarded  by  the  law.  But  this  ftatute  extends  only  to  the 
actual  killing  of  them,  and  not  wounding,  or  a  bare  at- 
tempt to  kill  them.  It  extends  alfo  only  to  the  officers 
therein  fpecifted  and  therefore  the  barons  of  the  exchequer, 
as  fuch,  are  not  within  the  protection  of  this  aft  s  :  but  the 
lord  keeper  or  commiffioners  of  the  great  feal  now  feem  to  be 
within  it,  by  virtue  of  the  ftatutes  5  Eliz.  c.  18.  and  i  ¥. 
&  M.  c.  21.  (8) 

[  85  3      Thus  careful  was  the  legifiature,  in  the  reign  of  Edward 
the  third,  to  fpecify  and  reduce  to  a  certainty  the  vague  no- 

<i  1  Hawk.  P.  C.  42.  r  Ibid  43.  s  1  Hal.  P.  C.  231. 


(8)  By  the  ftatute  7  Ann.  c.  21.  it  is  made  high  treafon  to  flay 
any  of  the  lords  of  feffion,  or  lords  of  judiciary,  fitting  in  judg- 
ment ;  or  to  counterfeit  the  king's  feals  appointed  by  the  act  of 
union.  This  ftatute  7  Ann.  c.  21.  has  alfo  enabled  that  the  crimes 
.of  high  treafon  and  mifprifion  of  treafon  mail  be  exactly  the 
fame  in  England  and  Scotland  ;  and  that  no  a  els  in  Scotland, 
except  thofe  above  fpecified,  mail  be  confinied  high  treafon  in 
Scotland,  which  are  not  high  treafon  in  England. 

And  all  perfons  profeeuted  in  Scotland  for  high  treafon,  or 
mifprifion  of  treafon,  mall  be  tried  by  a  jury,  and  in  the  fame 
manner  as  if  they  had  been  profeeuted  for  the  fame  crime  m 
England. 
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tlons  of  treafon,  that  had  formerly  prevailed  in  our  courts. 
But  the  act  does  not  flop  here,  but  goes  on.    "  Becaufe 
"  other  like  cafes  of  treafon  may  happen  in  time  to  come, 
"  which  cannot  be  thought  of  nor  declared  at  prefcnt,  it  is 
"  accorded,  that  if  any  other  caufe  fuppofed  to  be  treafon, 
u  which  is  not  above  fpecified,  doth  happen  before  any 
<c  judge  ;  the  judge  fhall  tarry  without  going  to  judgment  of 
"  the  treafon,  till  the  caufe  be  fhewed  and  declared  before 
u  the  king  and  his  parliament,  whether  it  ought  to  be  judg- 
"  ed  treafon,  or  other  felony. "    Sir  Matthew  Hale  1  is  very 
high  in  his  encomiums  on  the  great  wifdom  and  care  of  the 
parliament,  in  thus  keeping  judges  within  the  proper  bounds 
and  limits  of  this  aft,  by  not  furTering  them  to  run  out  (up- 
on their  own  opinions)  into  conftruftive  treafons,  though  in 
cafes  that  feem  to  them  to  have  a  like  parity  of  reafon  ;  but 
referving  them  to  the  decifion  of  parliament.  This  is  a  great 
fecurity  to  the  public,  the  judges,  and  even  this  facred  aft 
itfelf ;  and  leaves  a  wighty  memento  to  judges  to  be  careful 
and  not  overhafty  in  letting  in  treafons  by  conftruftion  or 
interpretation,  efpecially  in  new  cafes  that  have  not  been 
refolved  and  fettled.    2.  He  obferves,  that  as  the  authorita- 
tive decifion  of  thefe  cafus  ornijji  is  referved  to  the  king  and 
parliament,  the  moft  regular  way  to  do  it  is  by  a  new  decla- 
rative aft  :  and  therefore  the  opinion  of  any  one  or  of  both 
houfes,  though  of  very  refpeftable  weight,  is  not  that  foiemn 
declaration  referred  to  by  this  act,  as  the  only  criterion  for 
judging  of  future  treafons. 

In  confequence  of  this  power,  not  indeed  originally  grant- 
ed by  the  ftatute  of  Edward  III.  but  conftitutionally  inhe- 
rent in  every  fubfequent  parliament,  (which  cannot  be 
abridged  of  any  rights  by  the  aft  of  a  precedent  one,)  the 
legiflature  was  extremely  liberal  in  declaring  new  treafons 
in  the  unfortunate  reign  of  king  Richard  the  fecond  as, 
particularly,  the  killing  of  an  embaiiador  was  made  fo  j 
which  feems  to  be  founded  upon  better  reafon  than  the  mul- 


*  I  Hal.  P.  C.  259. 
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titude  of  other  points,  that  were  then  (trained  up  to  this 
high  offence  :  the  mod  arbitrary  and  abfurd  of  all  which 
was  by  the  ftatute  21  Ric.  II.  c.  3.  which  made  the  bare 
purpofe  and  intent  of  killing  or  depofing  the  king,  without 
any  overt  a£t  to  demonftrate  it,  high  treafon.  And  yet  fo 
little  efte£t  have  over-violent  laws  to  prevent  any  crime,  that 
within  two  years  afterwards  this  very  prince  was  both  de- 
pofed  and  murdered.  And  in  the  fir  ft  year  of  his  fucceffor's 
reign,  an  a£t  was  pafled  u,  reciting,  u  that  no  man  knew 
"  how  he  ought  to  behave  himfelf,  to  do,  fpeak,  or  fay,  for 
"  doubt  of  fuch  pains  of  treafon  :  and  therefore  it  was  ac- 
*(  corded,  that  in  no  time  to  come  any  treafon  be  judged 
u  otherwife  than  was  ordained  by  the  ftatute  of  king  Ed- 
*<  ward  the  third."  This  at  once  fwept  away  the  whole 
load  of  extravagant  treafons  introduced  in  the  time  of  Ri- 
chard the  fecond. 

But  afterwards,  between  the  reign  of  Henry  the  fourth 
and  queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  eighth,  the  fpirit  of  inventing  new  and  ftrange 
treafons  was  revived  ;  among  which  we  may  reckon  the 
offences  of  clipping  money  j  breaking  prifon  or  refcue,  when 
the  prifoner  is  committed  for  treafon ;  burning  houfes  to  ex- 
tort money  \  ftealing  cattle  by  Welchmen  \  counterfeiting 
foreign  coin 5  wilful  poifoning  \  execrations  againft  the  king} 
calling  him  opprobrious  names  by  public  writing ;  counter- 
feiting the  fign  manual  or  fighet ;  refufing  to  abjure  the 
pope  •,  deflowering  or  marrying,  without  the  royal  licence, 
any  of  the  king's  children,  filters,  aunts,  nephews,  or  nieces; 
bare  folicitation  of  the  chaftity  of  the  queen  or  princefs,  or 
advances  made  by  themfelves  \  marrying  with  the  king,  by 
a  woman  not  a  virgin,  without  previoufiy  difcovering  to  him 
fuch  her  unchafte  life ;  judging  or  believing  (manifefted  by 
any  overt  a£t)  the  king  to  have  been  lawfully  married  to  Anne 
of  Cleve  ;  derogating  from  the  king's  royal  ftile  and  title ; 
Impugning  his  fupremacy ;  and  affembling  riotoufly  to  the 
number  of  twelve,  and  not  difperfing  upon,  proclamation  : 
all  which  new-fangled  treafons  were  totally  abrogated  by  the 
»  Stat.  1  Hen.  IV.  c.  10. 

ftatute 
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ftatute  I  Mar.  c.  I.  which  once  more  reduced  all  treafons  to 
the  ftandard  of  the  ftatute  25  Edw.  III.  Since  which  time, 
though  the  legillature  has  been  more  cautious  in  creating  new 
offences  of  this  kind ;  yet  the  number  is  very  confiderably 
increafed,  as  we  mail  find  upon  a  fhort  review. 

These  new  treafons,  created  finee  the  ftatute  i  Mar.  c.  I. 
tmd  not  comprehended  under  the  defcription  of  ftatute  25 
Edw.  III.  I  fhall  comprize  under  three  heads.  1.  Such  as 
relate  to  papifts.  2.  Such  as  relate  to  falfifying  the  coin  or 
other  royal  fignatures.  3.  Such  as  are  created  for  the  fccu* 
rity  of  the  proteftant  fucceflion  in  the  houfe  of  Hanover. 

1.  The  firft  fpecies,  relating  to  papijls>  was  confidered  in 
a  preceding  chapter,  among  the  penalties  incurred  by  that 
branch  of  non-conformifts  to  the  national  church  wherein 
we  have  only  to  remember,  that  by  ftatute  5  Eliz.  c.  1.  to 
defend  the  pope's  jurifdiclion  in  this  realm  is,  for  the  firft 
time,  a  heavy  mifdemefnor :  and,  if  the  offence  be  repeated, 
it  is  high  treafon.    Alfo  by  ftatute  27  Eliz.  c.  2.  if  any 
popifh  prieft,  born  in  the  dominions  of  the  crown  of  Eng- 
land, fhall  come  over  hither  from  beyond  the  feas,  unlefs 
driven  by  ftrefs  of  weather w,  and  departing  in  a  reafonable 
time  x  \  or  fhall  tarry  here  three  days  without  conforming  to 
the  church,  and  taking  the  oaths  \  he  is  guilty  of  high  trea- 
fon.    And  by  ftatute  3  Jac.  I.  c.  4.  if  any  natural-born  fub- 
jeft  be  withdrawn  from  his  allegiance,  and  reconciled  to  the 
pope  or  fee  of  Rome,  or  any  other  prince  or  ftate,  both  he 
and  all  fuch  as  procure  fuch  reconciliation  fhall  incur  the  guilt 
of  high  treafon.    Thefe  were  mentioned  under  the  divifion 
before  referred  to,  as  fpirituai  offences,  and  I  now  repeat  them 
as  temporal  ones  alfo ;  the  reafon  of  diftinguifhing  thefe 
overt-afts  of  popery  from  all  others,  by  fetting  the  mark  of 
high  treafon  upon  them,  being  certainly  on  a  civil,  and  not 
tm  a  religious,  account.    For  every  popifh  prieft  of  courfe 
renounces  his  allegiance  to  his  temporal  fovereign  upon  taking 
orders  j  that  being  inconfiftent  with  his  new  engagements  of 
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canonical  obedience  to  the  pope  :  and  the  fame  may  be  faid 
of  an  obftinate  defence  of  his  authority  here,  or  a  formal  re- 
[  88  conciliation  to  the  fee  of  Rome,  which  the  ftatute  conftrues 
to  be  a  withdrawing  from  one's  natural  allegiance  \  and 
therefore,  befides  being  reconciled  "  to  the  pope,"  it  alfo 
adds  "  or  any  other  prince  or  State  (9)." 


(9)  In  confequence  of  infults  and  outrages,  which  had  been 
publicly  offered  to  the  perfon  of  the  king,  and  of  the  great  multi- 
tude of  [editions  publications  aiming  at  the  overthrow  of  the  go- 
vernment of  this  country,  and  alfo  of  the  frequent  feditious  meet- 
ings and  affemblies  held  at  that  time  to  deftroy  the  fecurity  and 
tranquillity  of  the  public,  two  acts  of  parliament  were  paffed  in 
the  36th  year  of  his  prefent  Majefty's  reign,  one  intitled  "  An  act 
"  for  the  Safety  and  prefervation  of  his  Majefty's  perfon  and  go- 
"  vernment  again  ft  treafonable  and  feditious  practices  and  at- 
"  tempts and  the  other,  "  An  act  for  the  more  effectually  pre- 
"  venting  feditious  meetings  and  aftemblies." 

By  the  firft  it  was  enacted,  that  if  any  perfon  mould  compafs, 
imagine,  or  intend  death,  deftruction,  or  any  bodily  harm  to  the 
perfon  of  the  king,  or  to  depofe  him,  or  to  levy  war  in  order  by 
force  to  compel  him  to  change  his  meafures  or  counfels,  or  to 
overawe  either  houfe  of  parliament,  or  to  excite  an  invafion  of 
any  of  his  Majefty's  dominions,  and  mail  exprefs  and  declare  fuch 
intentions  by  printing,  writing,  or  any  overt-act,  he  mail  fuffer 
death  as  a  traitor. 

And  if  any  one  by  writing,  printing,  preaching,  or  other 
fpeaking,  fhall  uSs  any  words  or  Sentences  to  incite  the  people  to 
hatred  and  contempt  of  the  king,  or  of  the  government  and  con- 
fti'aition  of  this  realm,  he  fhall  incur  the  punifhment  of  a  high 
mifdemeanor  ;  that  is,  fine,  imprifonment,  and  pillory  :  and  for  a 
fecond  offence  he  is  fubject  to  a  fimilar  punifhment,  or  transporta- 
tion for  Seven  years  at  the  difcretion  of  the  Court. 

But  a  profecution  for  a  mifdemeanor  under  this  act  muft  be 
brought  within  fix  months.  And  this  flatute  fhall  not  effect  any 
profecution  for  the  fame  crimes  by  the  common  law,  unlefs  a  pro- 
fecution be  previoully  commenced  under  the  itatute.  This  ftatute 
is  to  continue  in  force  until  the  end  of  the  next  fefiion  of  parlia* 
mpttt  after  the  demiSe  of  the  crown.    36  Geo.  IIL  c*  7. 

The  other  ftatute,  for  the  fupprefiion  of  Seditious  meetings,  en- 
acts, that  no  meeting  exceeding  the  number  of  fifty  perfons  fhall  be 
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2.  With  regard  to  treafons  relative  to  the  com  or  other 
royal  ftgnaturesy  we  may  recoiled  that  the  only  two  offences 


holden  for  the  purpofe  of  any  petition  or  remonftrance  to  the  king 
or  either  houfe  of  parliament,  for  the  alteration  of  any  matters  eft  a- 
blifhed  in  church  or  ftate,  or  for  the  purpofe  of  deliberating  upon 
any  grievance  in  the  fame,  unlefs  notice  of  fuch  a  meeting  be  given 
in  the  names  of  feven  houieholders  in  fome  public  newfpaper  five, 
days  at  the  ieaft  before  the  meeting  ;  and  every  publifher  of  a 
newfpaper,  who  advertifes  fuch  a  meeting  without  fuch  a  notice  as 
is  particularly  defcribed  in  the  ftatute,  mail  forfeit  the  fum  of  50/. 

Or  inftead  of  being  inferted  in  a  newfpaper,  it  may  be  fent  five 
days  before  the  meeting  to  the  clerk  of  the  peace  of  the  county, 
who  (hall  immediately  tranfmit  a  copy  of  it  to  three  juftices  of  the 
peace  refident  within  the  county.  But  all  meetings,  without  fuch 
previous  notice,  confiding  of  more  than  fifty  perfons,  affembled  for 
the  aforcfaid  purpofes,  fhall  be  unlawful  affemklies  :  and  if,  after  a 
proclamation  made  by  a  magiftrate  to  difperfe,  more  than  twelve 
continue  together,  they  will  be  guilty  of  a  capital  felony.  And  if,  in 
a  meeting  held  purfuant  to  notice,  it  fhall  either  be  propofed  in  the 
notice,  or  any  one  mall  propofe  at  the  meeting,  to  alter  without 
authority  of  parliament  any  matter  eftablifh.ed  by  law,  or  make 
any  proportion  to  excite  hatred  again  ft  the  king,  or  the  constitu- 
tion, then  one  or  more  juftices  may  order  the  afTembly  to  dif- 
perfe, and  may  order  the  perfons  who  made  fuch  proportions  to 
be  taken  into  cuftody.  And  every  perfon  who  (hall  obftruft  any 
magiftrate  in  the  difcharge  of  his  duty  in  enforcing  the  directions 
of  this  ilatute,  fhall  fuffer  death  without  benefit  of  clergy. 

The  magiftrates  in  Scotland  have  the  fame  authority  as  juftices 
of  the  peace  in  England  And  if  any  perfon  (hall  open'a  houfe 
where  lectures  fhall  be  read  upon  public  grievances,  or  the  laws 
and  government  of  thefe  kingdoms,  to  which  perfons  fhall  be  ad- 
mitted for  money,  fuch  houfe,  unlefs  preyioufly  hcenfed,  fhall  be 
coniidered  a  diforderly  houfe  ;  and  the  perfon  by  whom  it  is 
opened  fhall  forfeit  100./;  and  all  other  perfons  concerned,  as 
the  prefident  or  chairman  at  fuch  lectures,  or  all  who  fhall  pay  or 
receive  money  for  admifuon,  or  who  mail  deliver  out  tickets,  fhall 
alfo  forfeit  the  fame  fum.  But  two  juftices  may  grant  a  licence 
to  read  fuch  lectures,  which  fhall  continue  in  force  for  one  year, 
unlefs  fooner  revoked  by  the  juftices  at  the  quarter-feftions.  But 
this  flat"*e  does  not  extend  to  lectures  delivered  in  the  univer- 
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refpecling  the  coinage,  which  are  made  treafon  by  the  ftatute 
25  Edw.  Ill,  are  the  actual  counterfeiting  the  gold  and  filver 
coin  of  this  kingdom  or  the  importing  fuch  counterfeit  mo- 
ney with  intent  to  utter  it,  knowing  it  to  be  falfe.  But  thefe 
not  being  found  fufficient  to  reftrain  the  evil  practices  of 
coiners  and  falfe  moneyers,  other  ftatutes  have  been  fince 
made  for  that  purpofe.  The  crime  itfelf  is  made  a  fpecies  of 
high  treafon  ;  as  being  a  breach  of  allegiance,  by  infringing 
^the  king's  prerogative,  and  affuming  one  of  the  attributes  of 
the  fovereign,  to  whom  alone  it  belongs  to  fet  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money :  and  befides,  as  all  money  which  bears 


fities,  or  to  difcourfes  given  by  fchool-maflers  to  their  fcholars.. 
Profecutions  and  aftions  under  this  ftatute  to  be  commenced  within 
three  months  after  the  offence,    36  Geo.  Ill,  c.  8. 

This  laft  ftatute  was  a  temporary  aft,  and  at  the  conclufion  of 
the  peace  with  France  was  fuffered  to  expire. 

The  feditious  meetings  which  were,  held  before  the  paffing  of 
this  ftatute  were  in  faft  temporary  infurreftions,  and  a  fcandal  to 
any  regular  government ;  and  however  vehement  the  arguments  of 
fome,  but  principally  of  thofe  whom  they  were  intended  to  rc- 
flrain,  that  public  liberty  was  endangered,  yet  it  ought  to  be 
remembered  that  public  liberty  cannot  exift  without  public  fe- 
curity.  The  antient  conftitutional  meetings  for  the  inveftigation 
of  public  affairs,  with  which  our  forefathers  were  contented,  were 
not  in  the  fmalleft  degree  affefted  by  this  ftatute.  A  public 
meeting  might  at  any  time  be  called  to  take  into  confideration  the 
flate  of  the  nation  or  the  conduft  of  the  King's  minifters  by  a 
lord  lieutenant,  ciiflos  rolulorum,  fheriff  of  a  county,  a  convener  of  3 
county  or  ftewartry  in  Scotland,  two  juftices  of  the  peace,  the 
major  part  of  a  grand  jury  either  at  the  affixes  or  quarter-feffions, 
the  mayor  or  head  officer  of  any  city  or  town  corporate,  or  the 
alderman  or  head  officer  of  any  ward  or  divifton,  or  any  corporate 
body.  All  thefe  might  in  their  refpeftive  jurifdiftions  call  public 
meetings,  which  had  the  fame  uncontrolled  power  of  difcuffion 
as  they  had  before  the  ftatute.  Could  then  any  wife  and  well- 
intentioned  Englifhman  fay  that  his  liberty  was  violated  by  this, 
valuable  ftatute  ? 
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the  ftamp  of  the  kingdom  is  fent  into  the  world  upon  the 
public  faith,  as  containing  metal  of  a  particular  weight  and 
ftandard,  whoever  falfifies  this  is  an  offender  againft  the 
ftate,  by  contributing  to  render  that  public  faith  fufpefted. 
And  upon  the  fame  reafons,  by  a  law  of  the  emperor  Con- 
ftantine  falfe  coiners  were  declared  guilty  of  high  treafon, 
and  were  condemned  to  be  burnt  alive :  as,  by  the  laws  of 
Athens  z,  all  counterfeiters,  debafers,  and  diminifhers  of  the 
current  coin  were  fubje£ted  to  capital  punifhment.  How- 
ever, it  muft  be  owned,  that  this  method  of  reafoning  is  a 
little  overftrained :  counterfeiting  or  debafing  the  coin  being 
ufually  pra£tifed,  rather  for  the  fake  of  private  and  unlawful 
lucre,  than  out  of  any  difaffe&ion  to  the  fovereign.  And 
therefore  both  this  and  its  kindred  fpecies  of  treafon,  that  of 
counterfeiting  the  feals  of  the  crown  or  other  royal  fignatures, 
feem  better  denominated  by  the  later  civilians  a  branch  of  the 
crimen  falfi  or  forgery,  (in  which  they  are  followed  by  Glan- 
vil a,  Bra£tonb,  and  Fleta  c,)  than  by  Conftantine  and  our  £ 
Edward  the  third,  a  fpecies  of  the  crimen  laefae  majejlatis  or 
high  treafon.  For  this  confounds  the  diftinftion  and  pro- 
portion  of  offences  ;  and,  by  affixing  the  fame  ideas  of  guilt 
upon,  the  man  who  coins  a  leaden  groat  and  him  who  aflaffi- 
nates  his  fovereign,  takes  off  from  that  horror  which  ought 
to  attend  the  very  mention  of  the  crime  of  high  treafon,  and 
makes  it  more  familiar  to  the  fubjeft.  Before  the  ftatute 
25  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  held 
to  be  only  a  fpecies  of  petit  treafon  d  ;  but  fubfequent  a£ts  in 
their  new  extensions  of  the  offence  have  followed  the  example 
of  that  ftatute,  and  have  made  it  equally  high  trea/on  with 
an  endeavour  to  fubvert  the  government,  though  not  quite 
equal  in  it's  punifhment. 

In  confequence  of  the  principle  thus  adopted,  the  ftatute 
I  Mar.  c.  1.  having  at  one  ftroke  repealed  all  intermediate 
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treafons  created  fince  the  25  Edw.  III.  It  was  thought  expe- 
dient by  ftatute  1  Mar.  ft.  2.  c.  6.  to  revive  two  fpecies  there- 
of ;  viz.  1.  That  if  any  perfon  falfely  forge  or  counterfeit  any 
fuch  kind  of  coin  of  cold  or  filver,  as  is  not  the  proper  coin 
of  this  realm,  but  fhall  be  current  within  this  realm  by  con- 
fent  of  the  crown  ;  or,  2.  fhall  falfely  forge  or  counterfeit 
the  fign  manual,  privy  fignet,  or  privy  feal  fuch  offences 
fhall  be  deemed  high  treafon.  And  by  ftatute  1  &  2  P.  &  M. 
c.  1 1.  if  any  perfons  do  bring  into  this  realm  fuch  falfe  or 
counterfeit  foreign  money,  being  current  here,. knowing  the 
fame  to  be  falfe,  with  intent  to  utter  the  fame  in  payment, 
they  fhall  be  deemed  offenders  in  high  treafon.  The  money 
referred  to  in  thefe  ftatutes  muft  be  fuch  as  is  abfolutely  cur- 
rent here,  in  all  payments,  by  the  king's  proclamation ;  of 
which  there  is  none  at  prefent,  Portugal  money  being  only 
taken  by  confent,  as  approaching  the  neareft  to  our  ftandard: 
and  falling  in  well  enough  with  our  divifions  of  money  into 
pounds  and  fhillings  :  therefore  to  counterfeit  it  is  not  high 
tr  - fon,  but  another  inferior  offence(  1  o).  Clipping  or  defacing 
the  genuine  coin  was  not  hitherto  included  in  thefe  ftatutes  ; 
though  an  offence  equally  pernicious  to  trade,  and  an  equal 


(10)  But  now  by  the  37  Geo.  III.  c.  126.  if  any  perfon  fhall 
coin  or  counterfeit  any  kind  of  foreign  gold  or  filver  coin,  though 
not  current  within  this  realm,  he  mall  be  guilty  of  felony,  and 
may  be  tranfported  for  feven  years  ;  and  if  any  perfon  knowingly 
and  fraudulently  fhall  bring  any  counterfeit  coin  into  the  kingdom, 
he  fhall  be  fubjedl:  to  the  fame  punifhmcnt. 

And  if  any  perfon  knowingly  utter,  or  tender  in  payment,  or 
pay  any  fuch  counterfeit  foreign  coin,  for  the  firfl  offence  he  fhall 
be  imprifoned  fix  months,  and  find  fureties  for  his  good  beha- 
viour for  fix  more  ;  for  the  fecond  offence  he  fhall  be  impri- 
foned two  years  ;  and  for  the  third  he  fhall  be  guilty  of  a  capital 
felony. 

And  if  any  perfon  without  lawful  excufe  fhall  have  more  than 
five  fuch  counterfeit  pieces  in  his  cuftody,  he  may  be  convicted 
before  a  juftice,  and  forfeit  from  40^.  to  5/.  for  each  piece,  and 
for  failure  of  payment  may  be  imprifoned  three  months. 
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infult  upon  the  prerogative,  as  well  as  perfonal  affront  to 
the  fovereign ;  whofe  very  image  ought  to  be  had  in  reve- 
rence by  all  loyal  fubjecls-  And  therefore,  among  the  Ro- 
mans*, defacing  or  even  melting  down  the  emperor's  ftatues 
was  made  treafon  by  the  Julian  law ;  together  with  other 
offences  of  the  like  fort,  according  to  that  vague  conclufion, 
f*  alhidvc  quid fimile  ft  admiferintr  And  now,  in  England, 
by  ftatute  5  Eliz.  c.  11.  clipping,  warning,  rounding,  or 
filing,  for  wicked  gain's  fake,  any  of  the  money  of  this 
realm,  or  other  money  fuffered  to  be  current  here,  {hall  be 
adjudged  high  treafon  ;  and  by  ftatute  18  Eliz.  c.  1.  (becaufe 
"  the  fame  law,  being  penal,  ought  to  be  taken  and  expound- 
"  ed  ftri&ly  according  to  the  words  thereof,  and  the  like  of- 
"  fences,  not  by  any  equity  to  receive  the  likepunilhment  or 
u  pains")  the  fame  fpecies  of  offence  is  therefore  defcribed 
in  other  more  general  words  \  viz.  impairing,  diminifhing, 
falfifying,  fcaling,  and  lightening ;  and  made  liable  to  the 
fame  penalties.  By  ftatute  8  &  9W.  III.  c.  26.  made  per- 
petual by  7  Ann.  c.  25.  whoever,  without  proper  authority, 
fhall  knowingly  make  or  mend,  or  affift  in  fo  doing,  orfhall 
buy,  fell,  conceal,  hide,  or  knowingly  have  in  his  poffeflion, 
any  implements  of  coinage  fpecified  in  the  a£r,  or  other  tools 
or  inftruments  proper  only  for  the  coinage  of  money ;  or 
{hall  convey  the  fame  out  of  the  king's  mint ;  he,  together 
with  his'counfellors,  procurers,  aiders,  and  abettors,  fhall  be 
guilty  of  high  treafon  :  which  is  by  much  the  fevereft  branch 
of  the  coinage  law.  The  ftatute  goes  on  farther,  and 
enafts,  that  to  mark  any  coin  on  the  edges  with  letters,  or 
otherwife,  in  imitation  of  thofe  ufed  in  the  mint;  or  to 
colour,  gild,  or  cafe  over  any  coin  refembling  the  current 
coin,  or  even  round  blanks  of  bafe  metal ;  fhall  be  con- 
ftrued  high  treafon.  But  all  profecutions*  on  this  aft  are  to 
be  commenced  within  three  months  after  the  commiflion  of 
the  offence  :  except  thofe  for  making  or  amending  any 
coining  tool  or  inftrument,  or  for  marking  money  round  the 
edges  y  which  are  directed  to  be  commenced  within  Jix 
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months  after  the  offence  committed  f  ( n).  And,  laftly,  by 
ftatute  15  &  16  Geo.  II.  c.  28.  if  any  perfon  colours  or  al- 
ters any  milling  or  fixpence,  either  lawful  or  counterfeit, 
[^i  ]  to  make  them  refpe&ively  refemble  a  guinea  or  half-guinea; 
or  any  halfpenny  or  farthing  to  make  them  refpeftively  re- 
femble  a  milling  or  fixpence;  this  is  alfo  high  treafon  :  but 
the  offender  mail  be  pardoned,  in  cafe  (being  out  of  prifon) 
he  difcovers  and  convi&s  two  other  offenders  of  the  fame 
kind. 

3.  The  other  new  fpecies  of  high  treafon  is  fuch  as  is 
created  for  the  fecurity  of  the  protejlant  fiiccefjwn  over  and 
above  fuch  treafons  againft  the  king  and  government  as  were 
comprized  under  the  ftatute  25  Edw.  III.  For  this  purpofe, 
after  the  a£t  of  fettlement  was  made,  for  transferring  the 
crown  to  the  illuftrious  houfe  of  Hanover,  it  was  enafted  by 
ftatute  13  &  14  W.  III.  c.  3.  that  the  pretended  prince  of 

f  Stat.  7  Ann.  c.  2,5. 


(vi  1 )  If  a  perfon  is  apprehended  in  the  aft  of  coining,  or  is 
proved  to  have  made  a  confiderable  progrefs  in  making  counterfeit 
pieces  refembling  the  gold  or  filver  coin  of  this  realm,  yet  if  they 
are  fo  imperfect  as  that  no  one  would  take  them,  he  cannot  be 
convicted  upon  the  charge  of  coining  under  this  ftatute.  Leach,  71. 
126.  But  he  may  be  convicted,  if  he  has  made  blank  pieces 
without  any  impreffion  to  the  fimilitude  of  filver  coin  wornfmooth 
by  time.    Welch's  cafe,  Ibid.  293. 

Or  if  any  one  (hall  put  pieces  of  mixed  metal  into  aqua  fortis, 
which  attracts  the  bafer  metal  and  leaves  the  filver  upon  the  fur- 
face,  cr  as  the  vulgar  fay  draws  out  the  filver,  this  is  held  to  be 
colouring  under  this  liatute.    Lavey's  cafe,  Ibid.  140. 

In  a  cafe  at  Durham  where  a  man  had  been  committed  more 
than  three  months  before  his  trial  for  coining  under  this  ftatute, 
and  upon  conviction  his  cafe  was  referved  for  the  opinion  of 
the  judges,  they  determined  that  the  commitment  was  the 
commencement  of  the  profecntion,  otherwife  this,  crime  might 
be  committed  with  impunity  half  the  year  in  the  four  northern 
counties. 

7  Wales, 
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Wales,  wlio  was  then  thirteen  years  of  age,  and  had  afTumed 
the  title  of  king  James  III.  fhould  be  attainted  of  high  trea- 
fon  ;  and  it  was  made  high  treafon  for  any  of  the  king's  fub- 
je&s,  by  letters,  meflages,  or  otherwife,  to  hold  correfpond- 
ence  with  him,  or  any  perfon  employed  by  him,  or  to  remit 
any  money  for  his  ufe,  knowing  the  fame  to  be  for  his  fer- 
vice.  And  by  ftatute  17  Geo.  II.  c.  39.  it  is  enacted,  that  if 
any  of  the  fons  of  the  pretender  {hall  land  or  attempt  to  land 
in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  fame,  he  lhall  be 
judged  attainted  of  high  treafon,  and  fufFer  the  pains  thereof* 
And  to  correfpond  with  them,  or  to  remit  money  for  their 
life,  is  made  high  treafon  in  the  fame  manner  as  it  was  to 
correfpond  with  the  father.  By  the  ftatute  1  Ann.  ft.  2. 
c.  17.  if  any  perfon  {hall  endeavour  to  deprive  or  hinder  any 
perfon,  being  the  next  in  fucceffion  to  the  crown  according 
to  the  limitations  of  the  aft  of  fettiement,  from  fucceeding 
to  the  crown,  and  {hall  malicioufly  and  dire&ly  attempt  the 
fame  by  any  overt  a£t,  fuch  offence  {hall  be  high  treafon. 
And  by  ftatute  6  Ann.  c.  7.  if  any  perfon  mall  malicioufly, 
advifedly,  and  dire£tly,  by  writing  or  printing,  maintain  and 
affirm,  that  any  other  perfon  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwife  than  according  to  the  a£t 
of  fettiement ;  or  that  the  kings  of  this  realm  with  the  au- 
thority of  parliament  are  not  able  to  make  laws  and  ftatutes, 
to  bind  the  crown  and  the  defcent  thereof  ;  fuch  perfon  {hall  [  92  ] 
be  guilty  of  high  treafon.  This  offence  (or  indeed  main- 
taining this  do&rine  in  any  wife,  that  the  king  and  parlia- 
ment cannot  limit  the  crown)  was  once  before  made  high 
treafon,  by  ftatute  13  Eliz.  c.  1.  during  the  life  of  that 
princefs.  And  after  her  deceafe  it  continued  a  high  mifde- 
mefnor,  punifliable  with  forfeiture  of  goods  and  chattels, 
even  in  the  moft  flourifning  aera  of  indefeafible  hereditary 
right  and  jure  divino  fucceffion.  But  it  was  again  railed  into 
high  treafon,  by  the  ftatute  of  Anne  before-mentioned,  at  the 
time  of  a  projected  invafion  in  favour  of  the  then  pretender  ; 
and  upon  this  ftatute  one  Matthews,  a  printer,  was  con- 
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vined  and  executed  in  17 19,  for  printing  a  treafonable 
pamphlet  intitled  "  vox  populi  vox  Dei g." 

Thus  much  for  the  crime  of  treafon,  or  laefae  majejlathy 
in  all  it's  branches  ;  which  confifts,  we  may  obferve,  origi- 
nally, in  grofslv  countera&ing  that  allegiance,  which  is  clue 
from  the  fubject  by  either  birth  or  refidence :  though,  in 
fome  inAances,  the  zeal  of  our  legiflators  to  ftop  the  pro- 
gress of  fome  highly  pernicious  practices  has  occafioned 
them  a  little  to  depart  from  this  it's  primitive  idea.  But 
of  this  enough  has  been  hinted  already  :  it  is  now  time 
to  pafs  on  from  defining  the  crime  to  defcribing  it's  pu^ 
nifhment. 

The  punifhment  of  high  treafon  in  general  is  very  folcmn 
and  terrible.  1  That  the  offender  be  drawn  to  the  gallows, 
and  not  be  carried  or  walk  though  ufually  (by  connivance  b, 
at  length  ripened  by  humanity  into  law)  a  fledge  or  hurdle 
is  allowed,  to  preferve  the  offender  from  the  extreme  tor- 
ment of  being  dragged  on  the  ground  or  pavement  K — 
2.  That  he  be  hanged  by  the  neck,  and  then  cut  down 
alive.  3.  That  his  entrails  be  taken  out,  and  burned,  while 
he  is  yet  alive.  4.  That  his  head  be  cut  off.  5.  That  his 
body  be  divided  into  four  parts.  6.  That  his  head  and 
quarters  be  at  the  king's  difpofal l. 

The  king  may,  and  often  doth,  difcharge  all  the  pu- 
nifhment, except  beheading,  efpecially  where  any  of  noble 
[  39  ]  blood  are  attainted.  For,  beheading  being  part  of  the  judg- 
ment, that  may  be  executed,  though  all  the  reft  be  omitted 
by  the  king's  command k.  But  where  beheading  is  no  part 
of  the  judgment,  as  in  murder  or  other  felonies,  it  hath 

8  State  T; .  IX.  63o.  divers  examples  in  feripture;  for  Joab 

h  33  *Vff.  pi.  7.  was  drawn,  Bithan  was  hanged,  judas 

J  1  Hal.  P  C.  3^2.  was  embowelled,  and  fo  of  the  reft, 

*  This  punifhment  for  treafon,  fir    (3  Inft.  2 1  1 .) 
Edward  Coke  tells  us,  is  warranted  by       k  1  Hal.  P.  C.  351. 
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been  faid  that  the  king  cannot  change  the  judgment,  al- 
though at  the  requeft  of  the  party,  from  one  fpecies  of  death 
to  another  l.    But  of  this  we  fhall  fay  more  hereafter  m. 

In  the  cafe  of  coining,  which  is  a  treafon  of  a  different 
complexion  from  the  reft,  the  punifhment  is  milder  for  male 
offenders  being  only  to  be  drawn,  and  hanged  by  the  neck 
till  dead  n.  But  in  treafons  of  every  kind  the  punifhment  of 
women  is  the  fame,  and  different  from  that  of  men.  For,  as 
the  decency  due  to  the  fex  forbids  the  expofmg  and  publicly 
mangling  their  bodies,  their  fentence  (which  is  to  the  full 
as  terrible  to  fenfation  as  the  other)  is  to  be  drawn  to  the 
gallows,  and  there  to  be  burned  alive  0  (13). 

The  confequences  of  this  judgment  (attainder,  forfeiture, 
and  corruption  of  blood)  mud  be  referred  to  the  latter  end  of 
this  book,  when  we  fhall  treat  of  them  all  together,  as  well 
in  treafon  as  in  other  offences. 

1  3  Lift.  52.  »  1  Hal.  P.  C.  351. 

m  Seech.  32.  0  2  Hal.  P.  C.  399. 


(13)  But  now  by  the  ftatute  30  Geo.  III.  c.48.  women  con- 
victed in  all  cafes  of  treafon,  (hall  receive  judgment  to  be  drawn  to 
the  place  of  execution,  and  there  to  be  hanged  by  the  neck  till  dead. 
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CHAPTER  THE  SEVENTH. 

of  FELONIES  injurious  to  the 
KING's  PREROGATIVE. 


AS,  according  to  the  method  I  hare  adopted,  we  are  next 
to  confider  fuch  felonies  as  are  more  immediately  inju- 
rious to  the  king's  prerogative,  it  will  not  be  amifs  here,  at 
our  firft  entrance  upon  this  crime,  to  inquire  briefly  into  the 
nature  and  meaning  of  felony :  before  we  proceed  upon  any 
of  the  particular  branches,  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  Englifh  law5 
comprizes  every  fpecies  of  crime,  which  occafioned  at  com- 
mon law  the  forfeiture  of  lands  and  goods.  This  mod  fre- 
quently happens  in  thofe  crimes,  for  which  a  capital  punifh- 
ment  either  is  or  was  liable  to  be  inflicted  :  for  thofe  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
extends,  were  antiently  punifhed  with  death,  in  all  lay,  or 
unlearned  offenders;  though  now  by  the  ftatute-law  that 
punifhment  is  for  the  firft  offence  univerfally  remitted.  Trea- 
fon  itfelf,  fays  fir  Edward  Coke  %  was  antiently  comprized 
under  the  name  of  felony :  and  in  confirmation  of  this  we  may 
obferve,  that  the  ftatute  of  treafons,  25Edw.  III.  c.2.  fpeak- 
ing  of  fome  dubious  crimes, directs  a  reference  to  parliament; 
]  ;  that  it  may  be  there  adjudged,  a  whether  they  be  treafon,  or 
"  other  felony."  All  treafons  therefore,  ftriclly  fpeaking,  are 
felonies  *,  though  all  felonies  are  not  treafon.  And  to  this 
alfo  we  may  add,  that  not  only  all  offences,  now  capital,  are 
in  fome  degree  or  other  felony,  but  that  this  is  likewife  the  cafe 

?  3  Inft.  i£ 
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with  fome  other  offences, which  are  not  punrfhed  with  death; 
as  filicide,  where  the  party  is  already  dead  ;  homicide  by 
chance-medley,  or  in  felf-defence  ;  and  petit  larceny,  or  pil- 
fering ;  all  which  are  (ftri£Uy  fpeaking)  felonies,  as  they 
fubjeci  the  committers  of  them  to  forfeitures.  So  that  upon 
the  whole  the  only  adequate  definition  of  felony  feems  to  be 
that  which  is  before  laid  down  ;  viz.  an  offence  which  occa- 
fions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at 
the  common  law  ;  and  to  which  capital  or  other  punifhment 
may  be  fuperadded,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther :  the  word  felony% 
or  felonia,  is  of  undoubted  feodal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  &c.  but  the  derivation 
of  it  has  much  puzzled  the  juridical  lexicographers,  Prateus, 
Calvinus,  and  the  reft  :  fome  deriving  it  from  the  Greek 
£>;?,oc,  an  impoftor  or  deceiver;  others  from  the  Latin, fallo, 
fffdliy  to  countenance  which  they  would  have  it  called  fal- 
Ionia,  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a 
ftill  ftranger  etymology  b  \  that  it  is  crimen  animo  felleo  per- 
petraium9  with  a  bitter  or  galliih  inclination.  But  all  of 
them  agree  in  the  defcription,  that  it  is  fuch  a  crime  as  occa- 
fions  a  forfeiture  of  all  the  offender's  lands,  or  goods.  And 
this  gives  great  probability  to  fir  Henry  Spelman's  Teutonic 
or  German  derivation  of  it c  :  in  which  language  indeed,  as 
the  word  is  clearly  of  feodal  original,  we  ought  rather  to  look 
for  it's  fignification,  than  among  the  Greeks  and  Romans. 
Fe-hn  then,  according  to  him,  is  derived  from  two  northern 
words  5  fee,  which  fignififes  (we  well  know)  the  fief,  feud, 
or  beneficiary  eftate  :  and  ion,  which  fignifies  price  or  value. 
Felony  is  therefore  the  fame  as  pretium  feudu  the  confidera- 
tion  for  which  a  man  gives  up  his  fief  5  as  we  fay  in  common  [  96  J 
fpeech,  fuch  an  aft  is  as  much  as  your  life,  or  eftate,  is  worth. 
In  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture  or  aft 
by  which  an  eftate  is  forfeited,  or  efcheats  to  the  lord  (1). 

b  1  Inft.  391.  '   c  Gluffar.  tH.Tclon. 

(1)  Bat  a  forfeiture  of  land  is  not  a  necefTary  confequence  of 
felony  ;  for  petit  larceny  is  felony,  which  does  not  produce  a  for- 

feiture 
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To  confirm  this  we  may  obferve,  that  it  is  in  this  fenfe, 
of  forfeiture  to  the  lord,  that  the  feodal  writers  conftantly 
ufe  it*  For  all  thofe  acts,  whether  of  a  criminal  nature  or 
not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
eftatesd,  are  ftiled  felonia  in  the  feodal  law:  " fcilicety  per 
*<  quas  feudum  amittitur  c."  As,  "ft  domino  defervire  nolue- 
u  rit  f  ;  ft  per  annum  et  diem  cejfaverit  in  pet  end  a  hwejlitura  %  t 
"ft  domhuim  ejuravit,  i.e.  negavit  fe  a  domino  feudum  habere*; 
*'f  a  domino ,  in  jus  eum  vocantey  ter  citatus  non  comparuerit 1  ;* 
all  thefe,  with  many  others,  are  ftill  caufes  of  forfeiture  in 
our  copyhold  eftates,  and  were  denominated  felonies  by  the 
feodal  conftitutions.  So  likewife  injuries  of  a  more  fubftan- 
tial  or  criminal  nature  were  denominated  felonies,  that  is,  for- 
feitures :  as  aflaulting  or  beating  the  lord  k  ;  vitiating  his 
wife  or  daughter,  "ft  dominum  cucurbifaverit,  i.  e.  cum  uxors 
"  ejus  concttbuerit 1  all  thefe  are  eftecmed  felonies,  and  the 
latter  is  exprefsly  fo  denominated,  "ft  fecerit  feloniamy  do- 
€{  minum  forte  cucurbitandom"  And  as  thefe- contempts,  or 
fmaller  offences,  were  felonies  or  acts  of  forfeiture,  of  courfe 
greater  crimes,  as  murder  and  robbery,  fell  under  the  fame 
denomination.  On  the  other  hand,  the  lord  might  be  guilty 
of  felony,  or  forfeit  his  feignory  to  the  vafal,  by  the  fame 
acts  as  the  vafal  would  have  forfeited  his  feud  to  the  lord. 
u  Si  dominuscommift feloniamypcr  quam  vafallus  amitteret feudum 
tL f  earn  commiferit  in  dominum yfeudi proprietatem  etiam  dominus 
«  pcrdere  debet  n."  One  inftance  given  of  this  fort  of  felony 
in  the  lord  is  beating  the  fervant  of  his  vafal,  fo  as  that  he 
lofes  his  ferYice ;  which  feems  merely  in  the  nature  of  a  civil 
C  97  ]  mjul7>  *°  ^ar  as  it  I'cfpecls  the  vafal.  And  all  thefe  felonies 
were  to  be  determined  "  per  laudamentum  five  judicium  parium 

«*  See  vol  II.  pa g.  284.  »  Feud.  1.2.  t.  22. 

e  Fend.  Li.  t.  f(\  incalc.  k  Ibid.  I.  2.  t.  24.  §  2, 

'  ibid.  1.  1.  t.21.  i  Ibid.  L 

*  Ibid.  Li.  t  24.  m  ibid.  I.  2.  ^38,  Jbritton.  l.i.  c.  22, 

h  Ibid.  I.  2.  t.  34.  /.  2.  t.  26.  §  3.        *  Feud.  I.  2.  L  26  X  47.. 


feiture  of  lands  ;  but  every  fpecies  of  felony  is  followed  by  for- 
feiture of  goods  and  perfonal  chattels. 

"  fuoruni* 
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f*  fuorum"  in  the  lord's  court ;  as  with  us  forfeitures  of  copy- 
hold lands  are  preventable  by  the  homage  in  the  court-baron. 

Felony,  and  the  acl:  of  forfeiture  to  the  lord,  being 
thus  fyiionymous  terms  in  the  feodai  law,  we  may  eafily 
trace  the  reafon  why,  upon  the  introdu&ion  of  that  law 
into  England,  thofe  crimes  which  induced  fuch  forfeiture  or 
efcheat  of  lands  (and,  by  a  fmall  deflection  from  the  origi- 
nal fenfe,  fuch  as  induced  the  forfeiture  of  goods  alfo)  were 
denominated  felonies.  Thus  it  was  faid,  that  fuicide,  rob- 
bery, and  rape,  were  felonies  ;  that  is,  the  confequence  of 
fuch  crimes  was  forfeiture  ;  till  by  long  ufe  we  began  to  fig- 
nify  by  the  term  of  felony  the  a£tual  crime  committed,  and  \ 
not  the  penal  confequence.  And  upon  this  fyftem  only  can 
we  account  for  the  caufe,  why  treafon  in  antient  times  was 
held  to  be  a  fpecies  of  felony  \  viz*  becaufe  it  induced  a 
forfeiture* 

Hence  it  follows,  that  Capital  punifhment  does  by  no 
means  enter  into  the  true  idea  and  definition  of  felony.  Fe- 
lony may  be  without  inflicting  capital  punifhment,  as  in  the 
cafes  inftanced  of  felf-murder,  excufable  homicide,  and  petit 
larceny  :  and  it  is  poffible  that  capital  punifhments  may  be 
inflicted,  and  yet  the  offence  be  no  felony  as  in  cafe  of 
herefy  by  the  common  law,  which,  though  capital,  never 
worked  any  forfeiture  of  lands  or  goods0, "an  infeparable 
incident  to  felony.  And  of  the  fame  nature  was  the  punifh- 
ment of  {landing  mute,  without  pleading  to  an  iiidi£tment ; 
which  at  the  common  law  Was  capital,  but  without  any  for- 
feiture, "and  therefore  fuch  ftanding  mute  was  no  felony. 
In  fhort  the  true  criterion  of  felony  is  forfeiture  5  for,  as  fif 
Edward  Coke  juftly  obfefves  p,  hi  all  felonies  which  are 
punifhable  with  death,  the  offender  lofes  all  his  lands  in  fee- 
fimple,  and  alfo  his  gobds  and  chattels  *,  in  fuch  as  are  not 
lb  punifhable,  his  goods  and  chattels  only. 

The  idea  of  felony  is  indeed  fo  generally  connected  with  [  ] 
that  of  capital  punifhment,  that  we  find  it  hard  to  feparate 

0  3  Inft,  43.  p  ilnfo  391,, 
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them  ;  and  to  this  ufage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  if  a  ftatute  makes  any  new  offence 
felony,  the  law  q  implies  that  it  fhall  be  punifhed  with  death, 
viz.  by  hanging,  as  well  as  with  forfeiture :  unlefs  the 
offender  prays  the  benefit  of  clergy  ;  which  all  felons  are  en- 
titled once  to  have,  provided  the  fame  is  not  exprefsly  taken 
away  by  ftatute.  And,  in  compliance  herewith,  I  fhall  for  the 
future  confider  it  alio  in  the  fame  light,  as  a  generieal  term, 
including  all  capital  crimes  below  treafon ;  having  premifed 
thus  much  concerning  the  true  nature  and  original  meaning 
of  felony,  in  order  to  account  for  the  reafon  of  thofe  inftances 
I  have  mentioned,  of  felonies  that  are  not  capital,,  and  capital 
offences  that  are  not  felonies  :  which  feem  at  firft  view  repug- 
nant to  the  general  idea  which  we  now  entertain  of  felony, 
as  a  crime  to  be  punifhed  by  death  :  whereas  properly  it  is  a 
crime  to  be  punifhed  by  forfeiture,  and  to  which  death  may, 
or  may  not  be,  though  it  generally  is,  fuperadded. 

I  proceed  now  to  confider  fuch  felonies,  as  are  more 
immediately  injurious  to  the  king's  prerogative.    Thefe  are, 

1 .  Offences  relating  to  the  coin,  not  amounting  to  treafon- 

2.  Offences  againft  the  king's  council.  3.  The  offence  of 
ferving  a  foreign  prince.  4.  The  offence  of  imbezzling  or 
deftroying  the  king's  armour  or  flores  of  war.  To  which 
may  be  added  a  fifth,  5.  Defertion  from  the  king's  armies  in 
time  of  war. 

I.  Offences  relating  to  the  coin>  under  which  may  be 
ranked  fome  inferior  mifdemefnors  not  amounting  to  felony, 
are  thus  declared  by  a  feries  of  ftatutes,  which  I  fhall  recite 
in  the  order  of  time.  And,  firft,  by  ftatute  27  Edw.  L  c.  3* 
none  fhall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  bafe  metal,  into  the  realm  on  pain  of  forfeiture  of 
life  and  good's.  By  ftatute  9  Edw.  III.  ft.  &  no  fterling  mo- 
ney fhall  be  melted  down,  upon  pain  of  forfeiture  thereof- 
]  By  ftatute  17  Edw.  IILnone  fhall  be  fo  hardy  to  bring  falfe 
and  ill  money  into  the  realm.,,  on  pain  of  forfeiture  of  life 

*  1  Hawk.  P.  C.  107.    2  Hawk,  P.  C.  444. 
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and  member  by  the  perfons  importing,  and  the  fearchers 
permitting  fuch  importation.    By  ftatute  3  Hen.  5.  ft.  1.  to 
make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfpence, 
fuflcins,  or  dotkins,  in  order  to  utter  them,  is  felony ;  and 
knowingly  to  receive  or  pay  either  them  or  blanks r  is  forfeiture 
of  an  hundred  (hillings.    By  ftatute  14  Eliz.  c.  3.  fuch  as 
forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  {hall  (with  their  aiders  and  abettors)  be 
guilty  of  mifprifion  of  treafon  :  a  crime  which  we  (hall  here- 
after confider.  By  ftatute  13  &  14  Car.  II.  c.  31.  the  offence 
of  melting  down  any  current  filver  money  (hall  be  punifhed 
with  forfeiture  of  the  fame,  and  alfo  the  double  value  :  and 
the  offender,  if  a  freeman  of  any  town,  {hall  be  disfranchifed 
if  not,  fhall  fuffer  fix  months  imprifonment.    By  ftatute 
6  &  7  W.  III.  C.  i  7.  if  any  perfon  buys  or  fells,  or  knowingly 
Has  in  his  cuftody,  any  clippings  or  filings  of  the  coin,  he 
fhall  forfeit  the  fame  and  500/.;  one  moiety  to  the  king,  and 
the  other  to  the  informer  ;  and  be  branded  in  the  cheek  with 
the  letter  R.    By  ftatute  8  &  9  W.  III.  c.  26.  if  any  perfon 
fliall  blanch  or  whiten  copper  for  fale  (which  makes  it 
refemble  filver) ;  or  buy  or  fell  or  offer  to  fale  any  malleable 
Gompofition,  which  {hall  be  heavier  than  filver,  and  look, 
touch,  and  wear  like  gold,  but  be  beneath  the  ftandard:  or 
if  any  perfon  fhall  receive  or  pay  at  a  lefs  rate  than  it  imports 
to  be  of  (which  demonftrates  a  confcioufnefs  of  it's  bafenefs, 
and  a  fraudulent  defign)  any  counterfeit  or  diminifhed  milled 
money  of  this  kingdom,  not  being  cut  in  pieces  (2)  \  an  ope- 

t  Stat.  2  Hen.  VI.  c.  9, 


(2)  Selling  bafe  and  counterfeit  money  at  a  lower  rate  than  it's 
denomination  imports,  as  twenty  bad  half  crowns  for  a  guinea,  is 
u  crime  of  great  magnitude,  and  in  populous  towns  is  much  prac- 
tifed.  The  offender  in  this  cafe  is  either  the  coiner  himfeif,  or 
the  wholefale  dealer  between  the  coiner  and  the  utterer,  who  puts 
each  piece  into  circulation  at  it's  full  apparent  value.  The  ftatute 
declares  that  the  offender  fhall  fnjfer  death  as  in  cafe  of felony ;  but 
mot  having  exprefsly  taken  away  the  benefit  of  clergy,  for  the  firft 
offence  he  was  fubjecl:  only  to  be  burnt  in  the  hand,  and  to  fuller 
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ration  which  is  exprefsly  direfted  to  be  performed  when  any 
fuch  money  fhall  be  produced  in  evidence,  and  which  any 

one  year's  imprifonment ;  and  fmce  the  19  Geo.  III.  c.  74.  the 
burning  in  the  hand  may  be  changed  by  the  court  into  a  fine,  or 
whipping  publicly  or  privately,  but  not  more  than  three  times. 
An  offender  of  this  defcription  rauft  neceffarily  be  fo  converfant 
with  coining  or  coiners  that  public  policy  requires  that  in  the  firft 
inftance  he  mould  be  fent  out  of  the  kingdom. 

It  has  been  determined  that  the  term  milled  money,  d©es  not 
mean  edged  money,  or  money  marked  on  the  edges. 

The  word  milled  feems  to  be  fuperfluous,  and  to  figmfy  nothing 
more  than  coined  money.    Running's  cafe,  Leach,  708. 

In  a  cafe  where  the  prifoner  had  counted  out  a  quantity  of  bad 
money,  and  placed  it  upon  a  table  for  a  perfon  who  had  agreed  to 
buy  it,  but  before  it  was  paid  for,  and  whilft  it  lay  upon  the  table, 
the  prifoner  was  apprehended,  it  was  held  that  he  had  not  paid  it 
or  put  it  off,  fo  as  to  be  guilty  of  this  crime.  Wooldridge* s  cafe, 
Leach,  251. 

But  in  this  cafe,  he  certainly  might  have  been  profecuted  for  a 
mifdemeanour ;  for  every  attempt  to  commit  either  a  felony  or 
a  mifdemeanour  is  a  mifdemeanour.    R.  v.  Scqfield,  Cald.  397. 

In  the  year  1750,  an  indictment  was  preferred  againft  a  man 
for  having  in  his  cuftody  counterfeit  money,  knowing  it  to  be 
.counterfeit,  with  intention  to  pay  the  fame  away  as  true  and  law- 
ful money  :  he  was  convicted  upon  clear  evidence  ;  but  Mr.  Juftice 
Dennifon,  doubting  whether  this  was  an  indictable  offence,  as  no 
notice  was  taken  of  it  in  the  15  &  16  Geo.  II.  c.  28,  referved 
the  queftion  for  the  judges,  but  it  never  was  decided. — It  is  very 
extraordinary  that  there  have  been  no  profecutions  for  this  of- 
fence, efpecially  fince  the  law  of  mifdemeanour  became  elucidated 
by  the  important  cafe  of  R.  v.  Scof  eld. 

The  15  &  16  Geo.  II.  c.  28.  created  no  new  offence,  the 
preamble  exprefsly  ft  ate  s  that  uttering  falfe  money  was  then  a 
mifdemeanour.  All  that  is  new  in  the  ftatute  is  the  fpecilic  pu- 
nifhments  for  the  different  degrees  of  this  mifdemeanour,  which, 
after  two  convictions,  -becomes  a  felony.  But  an  attempt  to 
commit  this  mifdemeanour  muft  be  a  mifdemeanour. 

The  R.  v.  Sutton,  2  Str.  1074.  which  is  the  bafis  of  the  cafes, 
R.  v.  Srefield,  and  R.  v.  tltgglns,  2  Eajl.  5.  is  precifely  in  point 
upon  tlyfr  fubject.    A  man  was  convicted  of  a  mifdemeanour,  for 

having 
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perfon,  to  whom  any  gold  or  filver  money  is  tendered,  is 
empowered  by  ftatutes  9  &  10  W.  III.  c.  21.  13  Geo.  III. 
c.  71.  and  14  Geo.  III.  c.  70.  to  perform  at  his  own  hazard* 
and  the  officers  of  the  exchequer  and  receivers  general  of  the 
taxes  are  particularly  required  to  perform :  all  fuch  perfons 
mail  be  guilty  of  felony ;  and  may  be  profecuted  for  the  fame 
at  any  time  within  three  months  after  the  offence  committed. 
But  thefe  precautions  not  being  found  fufficient  to  prevent  [  100  J 

having  in  his  poiTeffion  two  iron  {lamps,  with  intent  to  imprefs 
the  fceptres  on  fixpences.  The  court,  after  hearing  two  argu- 
ments, declared,  "  the  intent  is  the  offence,  and  the  having  in  his 
"  cuftody  an  act  that  is  the  evidence  of  that  intent." 

This  cafe  is  much  more  fully  reported  in  Cafes  in  the  Time  of 
Lord  Hardwicke,  370. ;  and  there  it  appears  that  one  count  was 
for  having  in  his  cuftody  a  counterfeit  half-guinea,  with  intent  to 
utter  it.  The  court  take  no  notice  of  that  count  in  their  judg- 
ment. But  in  the  argument  four  indictments  are  cited,  for  un- 
lawfully procuring  falfe  money  with  intent  to  utter  it,  and  with 
intent  to  defraud  the  people  of  England. 

It  cannot  now  be  doubted  but  fuch  an  indictment  would  be 
fuftained ;  and  it  would  be  of  much  greater  importance  to  the 
public  than  any  profecution  under  the  ftatute  ;  for  perfons  are 
frequently  apprehended  with  a  load  of  counterfeit  money,  who 
cannot  be  proved  to  have  uttered  any.  Thefe  are  the  wholefale 
dealers,  and  the  fitted  objects  of  punifhment,  which  need  not  be 
confined  within  the  limits  of  the  ftatute. 

The  words  in  the  ftatute  15  &  16  Geo.  II.  are  "  mail  utter,  or 
"  tender  in  payment and  it  has  been  decided  that  the  words 

payment  refer  to  the  word  tender  only,  fo  that  to  tender  in  pay- 
ment is  one  offence,  and  to  utter  another ;  and  a  man  was  convicted 
of  uttering,  who  having  received  a  good  milling,  immediately 
changed  it,  and  gave  back  a  bad  one,  infilling  it  was  the  one  hq 
received.  Franks' 's  cafe,  Leach,  736. 

If  a  man  is  profecuted  for  having  uttered,  or  tendered  in  pay- 
ment, any  falfe  money,  and  for  having  done  the  fame  within  ten 
days  afterwards,  thefe  two  acts  muft  be  charged  in  one  Count. 
Tandy1 's  cafe,  Leach,  970. 

But  it  is  not  neceffary  to  aver  in  fuch  count,  that  the  defendant 
was  a  common  utterer  of  falfe  money.    Smith's  cafe,  lb*  1001. 
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the  uttering  of  falfe  or  diminiftied  money,  which  was  only  a 
mifdemefnor  at  common  law,  it  is  enafted  by  ftatute  15  & 
16  Geo.  II.  c.  28.  that  if  any  perfon  (hall  utter  or  tender  in 
payment  any  counterfeit  coin,  knowing  it  fo  to  be,  he  fliall 
for  the  firlt  offence  be  imprifoned  fix  months,  and  find  fure- 
ties  for  his  good  behaviour  for  fix  months  more  :  for  the 
fecond  offence,  fliall  be  imprifoned  two  years,  and  find  fure- 
ties  for  two  years  longer :  and,  for  the  third  offence,  lhall  be 
guilty  of  felony  without  benefit  of  clergy.  Alfo  if  a  perfon 
knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  fame  time  has  more  in  his  cuftody  ;  or  fhall,  within 
ten  days  after,  knowingly  tender  other  falfe  money  he  fhall 
be  deemed  a  common  utterer  of  counterfeit  money,  and  fliall 
for  the  firft  offence  be  imprifoned  one  year,  and  find  fureties 
for  his  good  behaviour  for  two  years  longer;  and  for  the 
fecond,  be  guilty  of  felony  without  benefit  of  clergy.  By 
the  fame  ftatute  it  is  alfo  enafted,  that  if  any  perfon  coun- 
terfeits the  copper  coin,  he  fliall  fuffer  two  years  imprifon* 
ment,  and  find  fureties  for  two  years  more.  By  ftatute  1 1 
Geo.  III.  c.  40.  perfons  counterfeiting  copper  halfpence  or 
farthings,  with  their  abettors  ;  or  buying,  felling,  receiving, 
or  putting  off  any  counterfeit  copper  money  (not  being  cut 
in  pieces  or  melted  down)  at  a  lefs  value  than  it  imports  to 
be  of;  fliall  be  guilty  of  fingle  felony  (3).  And  by  a  tem- 
porary ftatute  (14  Geo.  III.  c.  42.)  if  any  quantity  of  money, 
exceeding  the  fum  of  five  pounds,  being  or  purporting  to  be 
the  filver  coin  of  this  realm,  but  below  the  ftandard  of  the 
mint  in  weight  or  finenefs,  fliall  be  imported  into  Great  Bri- 
tain or  Ireland,  the  fame  fliall  be  forfeited  in  equal  moieties 


(3)  The  15  &  16  Geo.  II.  c.  28.  and  the  11  Geo.  III.  c.  40. 

fpecify  halfpence  and  farthings  only ;  but  other  pieces  of  copper 
money  having  been  fince  coined,  the  provifions  of  thofe  ftatutes  by 
the  37  Geo.  III.  c.  126.  are  extended  to  all  other  pieces  of  copper 
money  which  are  ordered  to  be  current  by  the  king's  proclama- 
tion* 

to 
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to  the  crown  and  profecutor  (4).  Thus  much  for  offences 
relating  to  the  coin,  as  well  mifdemefnors  as  felonies,  which 
I  thought  it  moft  convenient  to  confider  in  one  and  the  fame 
view. 

2.  Felonies,  againfl  the  king's  council  are  thefe.  Firft, 
by  ftatute  3  Hen.  VII.  c.  14.  if  any  fworn  fervant  of  the 
king's  houfliold  confpires  or  confederates  to  kill  any  lord  of 

this  realm,  or  other  perfon,  fworn  of  the  king's  council,  he  [  101  3* 
lhall  be  guilty  of  felony.    Secondly,  by  ftatute  9  Ann.  c.  i6» 
to  affault,  ftrike,  wound,  or  attempt  to  kill,  any  privy  coun- 
fellor  in  the  execution  of  his  office,  is  made  felony  without 
benefit  of  clergy. 

3.  Felonies  in  fervhig  foreign  JIates,  which  fervice  is  ge- 
nerally inconfiftent  with  allegiance  to  one's  natural  prince, 
are  reftrained  and  punilhed  by  ftatute  3  Jac.  I.  c.  4.  which 
makes  it  felony  for  any  perfon  whatever  to  go  out  of  the  realm, 
to  ferve  any  foreign  prince,  without  having  firft  taken  the 
oath  of  allegiance  before  his  departure.  And  it  is  felony  alfo 
for  any  gentleman,  or  perfon  of  higher  degree,  or  who  hath 
borne  any  office  in  the  army,  to  go  out  of  the  realm  to  ferve 
fuch  foreign  prince  or  ftate,  without  previoufly  entering  into 
a  bond  with  two  fureties,  not  to  be  reconciled  to  the  fee  of 
Rome,  or  enter  into  any  confpiracy  againft  his  natural  fove- 
reign.  And  farther,  by  ftatute  9  Geo.  II.  c.  30.  enforced  by 
ftatute  29  Geo.  II.  c.  17.  if  any  fubje£t  of  Great  Britain  fhall 
.enlift  himfelf,  or  if  any  perfon  {hall  procure  him  to  be  en- 
lifted,  in  any  foreign  fervice,  or  detain  or  embark  him  for 
that  purpofe?  without  licence  under  the  king's  fign  manual, 
he  fhall  be  guilty  of  felony  without  benefit  of  clergy  :  but  if 
the  perfon,  fo  enlifted  or  enticed,  (hall  difcover  his  feducer 
within  fifteen  days,  fo  as  he  may  be  apprehended  and  con- 

3  See  Vol.  I.  pag.  334. 


(4)  This  ftatute,  by  the  39  Geo.  III.  c.  74.  is  revived  and  made 
perpetual- 
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viCted  of  the  fame,  he  {hall  be  indemnified.  By  ftatute  29 
Geo.  IL  c.  17,  it  is  moreover  enaCted,  that  to  ferve  under 
the  French  king,  as  a  military  officer,  fhall  be  f-?lory  with- 
out benefit  of  clergy ;  and  to  enter  into  the  Scotch  brigade 
in  the  Dutch  fervice,  without  previoufly  taking  the  oaths  of 
allegiance  and  abjuration,  {hall  be  a  forfeiture  of  500/. 

4.  Felony  by  imbezziing  or  dejlroying  the  king's  armour 
or  warlike  Jlores>  is,  in  the  flrft  place,  fo  declared  to  be  by 
ftatute  3 1  Eliz.  c.  4.  which  ena£ts,  that  if  any  perfon  having 
the  charge  or  cuftody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war  \  or  of  any  victual  provided 
for  victualling  the  king's  foldiers  or  mariners  ;  {hall,  either 
for  gain,  or  to  impede  his  Majefty's  fervice,  imbezzle  the  fame 

£  10%  ]  to  the  value  of  twenty  {hillings,  fuch  offence  fhall  be  felony. 

And  the  ftatute  22  Car.  II.  c.  5.  takes  away  the  benefit  of 
clergy  from  this  offence,  and  from  ftealing  the  king's  naval 
ftores  to  the  value  of  twenty  {hillings ;  with  a  power'  for 
the  judge,  after  fentence,  to  tranfport  the  offender  for  feven 
years.  Other  inferior  irnbezzlements  and  mifdemefnors,  that 
fall  under  this  denomination,  are  punifhed  by  ftatutes  9  &  10 
"W.  III.  c.  41.  1  Geo.  I.  c.  25.  9  Geo.  I.  c.  8.  &  17  Geo.  II. 
c.  40.  with  fine,  corporal  punifiiment,  and  imprifonment. 
And  by  ftatute  12  Geo.  HI.  c.  24.  to  fet  on  fire,  burn,  or 
deftroy  any  of  his  majefty's  {hips  of  war,  whether  built, 
building,  or  repairing ;  or  any  of  the  king's  arfenals,  ma- 
gazines, dock-yards,  rope-yards,  or  victualling  offices,  or 
materials  thereunto  belonging;  or  military,  naval,  or  vic- 
tualling ftores,  or  ammunition ;  or  caufing,  aiding,  procur- 
ing, abetting,  or  affifting  in,  fuch  offence;  fhall  be  felony 
without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war, 
whether  by  land  or  fea,  in  England  or  in  parts  beyond  the 
feas,  is  by  the  {landing  laws  of  the  land  (exclufive  of  the  an- 
nual a£ts,  of  parliament  to  punifh  mutiny  arid  defertion)  and 
particularly  by  ftatute  18  Hen.  VI.  c.  19.  and  5  Eliz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.    But  by  the 

ftatute 
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jtatute  2  &  3  Edw.  VI.  c.  2.  clergy  is  taken -away  from-  fuch 
deferters,  and  the  offence  is  made  triable  by  the  juftices  of 
every  {hire.  The  fame  ftatutes  punifh  other  inferior  military 
offences  with  fines,  imprifonment,  and  other  penalties  (5). 


(5)  To  this  clafs  of  felonies  injurious  to  the  king's  prerogative 
jnay  be  added  two  felonies  lately  created  by  the  legiflature,  who 
thought  it  expedient  to  reprefs  the  attempts  of  mifchievous  and 
difaffefted  perfons  by  tranfportation  or  capital  punifhment.  The 
37  Geo.  III.  c.  70.  enafts,  that  if  any  perfon  (hall  malicioufly 
and  advifedly  endeavour  to  feduce  any  perfon  ferving  in  his  ma* 
jelly's  fervice  by  fea  or  land  from  his  duty  and  allegiance,  or  to 
incite  any  perfon  to  commit  any  aft  of  mutiny  or  mutinous  prac- 
tice, he  mail  be  guilty  of  felony,  and  mall  fuller  death  without 
benefit  of  clergy. 

The  crime  wherever  committed  may  be  tried  in  any  county. 

And  by  the  37  Geo.  III.  c.  123.  it  is  enacted  that  whoever 
fhall  adminifler,  or  caufe  to  be  adrniniftered,  or  mall  be  prefent 
at  and  confenting  to  the  adminifterin>g  of,  or  fhall  take  any  oath 
or  engagement  intended  to  bind  any  perfon  in  any  mutinous  or 
feditious  purpofe,  or  to  belong  to  any  feditious  fociety  or  confede- 
racy, or  to  obey  any  committee,  or  any  perfon,  not  having  legal 
authority  for  that  purpofe,  or  not  to  give  evidence  againft  any 
confederate  or  other  perfon,  or  not  to  difcover  any  unlawful  com~ 
bination,  or  any  illegal  acl:,  or  any  illegal  oath  or  engagement, 
fnall  be  guilty  of  felony,  and  may  be  tranfported  for  feven  years. 
Ccmpulfion  mail  be  no  excufe,  unlefs  the  party  within  four  days 
after  he  has  an  opportunity  difclofe  the  whole  of  the  cafe  to  a 
juflice  of  the  peace,  or  if  a  feaman  or  foldier,  to  his  commanding 
officer.  An  offence  againft  this  aft  committed  anywhere  may  be 
.  tried  in  any  county,  unlefs  it  be  committed  in  Scotland ;  it  mall 
then  be  tried  in  the  criminal  courts  of  that  country. 

A  perfon  acquitted  under  either  of  thefe  flatutes  mail  not  be 
profecuted  again  for  the  fame  faft  for  high  treafon  ;  but  thefe 
ftatutes  fhall  not  prevent  any  perfon  not  already  tried  under  thefe 
ilatutes  from  being  profecuted  for  high  treafon,  in  the  fame  man- 
ner as  if  they  had  not  been  paffed. 
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CHAPTER   THE  EIGHTH « 

oe  PRAEMUNIRE. 


A THIRD  fpecies  of  offence  more  immediately  affecting 
the  king  and  his  government,  though  not  fubjedl  to 
capital  punifhment,  is  that  of  praemunire:  fo  called  from 
the  words  of  the  writ  preparatory  to  the  profecution  thereof  \ 
*€  praemunire  a  facias  A.  j?."  caufe  A.  B.  to  be  forewarned 
that  he  appear  before  us  to  anfwer  the  contempt  wherewith 
he  ftands  charged  which  contempt  is  particularly  recited 
in  the  preamble  to  the  writ b.  It  took  it's  original  from  the 
exorbitant  power  claimed  and  exercifed  in  England  by  the 
pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy 
for  our  anceftors  fo  bear. 

It  may  juftly  be  obferyed,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  profeflbrs  better  citizens  as  well  as  better  men,  have 
(when  perverted  and  erroneous)  been  ufually  fubverfive  of 
civil  government,  and  been  made  both  the  cloak  and  the  in- 
ftrument  of  every  pernicious  defign  that  can  be  harboured  in 
the  heart  of  man.  The  unbounded  authority  that  was  exer- 
cifed by  the  druids  in  the  weft,  under  the  influence  of  pagan 
fuperftition,  and  the  terrible  ravages  committed  by  the  Sara- 
cens in  the  eaft,  to  propagate  the  religion  of  Mahomet,  both 
witnefs  to  the  truth  of  that  antient  univerfal  obfervation,  that 
in  all  ages  and  in  all  countries,  civil  and  ecclefiaftical  tyranny 

a  A  barbarous  word  for  praem&ncri  (i).      b  Old  Nat.  Brev.  10 1.  edit,  1534. 


( I )  Praemunio,  in  law-latin,  is  ufed  in  all  its  tenfes  and  parti- 
ciples, for pracmoneo  or  cito.    Ducange  Glojf. 
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^re  mutually  produ&ive  of  each  other.    It  is  therefore  the 
glory  of  the  church  of  England,  that  fhe  inculcates  due  obe- 
dience to  lawful  authority,  and  hath  been  (as  her  prelates  on 
a  trying  occafion  once  expreffed  itc)  in  her  principles  and  £  1043 
practice  ever  mod  unqueftionably  loyal.    The  clergy  of  her 
perfuafion,  holy  in  their  doctrines  and  unblemifhed  in  their 
lives  and  converfation,  are  alfo  moderate  in  their  ambition* 
and  entertain  jufl  notions  of  the  ties  pf  fociety  and  the  rights 
of  civil  government.    As  in  matters  of  faith  and  morality 
they  acknowlege  no  guide  but  the  fcriptures,  fo,  in  matters 
of  external  polity  and  of  private  right,  they  derive  all  their 
title  from  the  civil  magistrate  j  they  look  up  to  the  long  a? 
their  head,  to  the  parliament  as  their  law-giver,  and  pride 
themfelves  in  nothing  more  juftly,  than  in  being  true  mem- 
bers of  the  church,  emphatically  by  law  eftablifhed.  Where-? 
as  the  notions  of  ecelefiailical  liberty,  in  thpfe  who  differ 
from  them,  as  well  in  one  extreme  as  the  other,  (for  I  here 
only  fpeak  of  extremes,)  are  equally  and  totally  deftru&ive  of 
thofe  ties  and  obligations  by  which  all  fociety  is  kept  together; 
equally  encroaching  on  thofe  rights,  which  reafpn  and  the 
original  contract  of  every  free  ftate  in  the  univerfe  have  vefted 
in  the  fovereign  power ;  and  equally  aiming  at  a  diftincl:  in- 
dependent fupremacy  of  their  own,  where  fpiritual  men  and 
fpiritual  caufes  are  concerned.  The  dreadful  effefts  of  fuch 
a  religious  bigotry,  when  actuated  by  erroneous  principles, 
even  of  the  proteftant  kind,  are  fufficiendy  evident  from  the 
hiftory  of  the  anahaptifts  in  Germany,  the  covenanters  in 
Scotland,  and  that  deluge  of  fe&aries  in  England,  who 
murdered  their  fovereign,  overturned  the  church  and  mo- 
narchy, (hook  every  pillar  of  law,  juftice,  and  private  pro- 
perty, and  mofl  devoutly  eftablifhed  a  kingdom  of  the  faints 
in  their  ftead.    But  thele  horrid  devaftations,  the  effects  of 
mere  madnefs,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent  and  tumultuous,  were  but  of  3  fhort  duration* 
Whereas  the  progrefs  of  the  papal  policy,  long  actuated  by 
the  fteady  counfels  of  fucceffive  pontiffs.,  took  deeper  root, 
and  was  at  length  in  fome  places  with  difficulty,  in  others 


«■  Addrefs  to  James  II.  1687. 
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never  yet,  extirpated.  For  this  we  might  call  to  witnefs  the 
black  intrigues  of  the  jefuits,  fo  lately  triumphant  over 
Chriftcndom,  but  now  univerfally  abandoned  by  even  the 
Roman  catholic  powers  :  but  the  fubjecl:  of  our  prefent 
t  10 5  ]  c^aPter  rather  leads  us  to  confider  the  vaft  ftrides,  which 
were  formerly  made  in  this  kingdom  by  the  popifh  clergy  ; 
how  nearly  they  arrived  to  effecting  their  grand  defign ; 
fome  few  of  the  means  they  made  ufe  of  for  eftablifhing 
their  plan ;  and  how  almoft  all  of  them  have  been  defeated 
or  converted  to  better  purpofes,  by  the  vigour  of  our  free 
conftitution,  and  the  wifdom  of  fucceffive  parliaments. 

The  antient  Britifh  church,  by  whomfoever  planted,  was 
a  ftranger  to  the  bifhop  of  Rome,  and  all  his  pretended  au- 
thority.   But  the  pagan  Saxon  invaders  having  driven  the 
profeffors  of  chriftianity  to  the  remoteft  corners  of  our  ifland, 
their  own  converfion  was  afterwards  effected  by  Auguftin  the 
monk,  and  other  miffionaries  from  the  court  of  Rome.  This 
naturally  introduced  fome  few  of  the  papal  corruptions  in 
point  of  faith  and  doctrine  •,  but  we  read  of  no  civil  autho- 
rity claimed  by  the  pope  in  thefe  kingdoms,  till  the  aera  of 
the  Norman  conqueft  :  when  the  then  reigning  pontiff'  hav- 
ing favoured  duke  William  in  his  projected  invafion,  by 
blefiin  *  his  hoft  and  confecrating  his  banners,  he  took  that 
opportunity  alfo  of  eftablifhing  his  fpiritual  encroachments  ; 
and  was  even  permitted  fo  to  do  by  the  policy  of  the  con- 
queror, in  order  more  effectually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prelates  ;  prelates,  who,  being 
bred  abroad  in  the  doctrine  and  practice  of  flavery,  had  con- 
?  >  j (Sled  a  reverence  and  regard  for  it,  and  took  a  pleafure  in 
rl  vetting  the  chains  of  a  free-born  people. 

The  moft  (table  foundation  of  legal  and  rational  govern- 
ment is  a  due  fubordination  of  rank,  and  a  gradual  fcale  of 
authority  •  and  tyranny  alfb  itfelf  is  molt  furely  fupported  by 
.  a  regular  increafe  of  defpotifm,  rifing  from  the  Have  to  the 
I \:hzn  :  whh  this  difference  however,  that  the  meafure  of 
&lsef3ience  in  the  one  is  grounded  on  the  principles  of  fociety, 
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and  is  extended  no  farther  than  reafon  and  neceffity  will 
warrant :  in  the  other  it  is  limited  only  by  abfolute  will  and 
pleafwre,  without  permitting  the  inferior  to  examine  the  title 
upon  which  it  is  founded.  More  effectually  therefore  to  en- 
flave  the  consciences  and  minds  of  the  people,  the  Romifh 
clergy  themfelves  paid  the  moft  implicit  obedience  to  their  [  1063 
own  Superiors  or  prelates  ;  and  they,  in  their  turns,  were  as 
blindly  devoted  to  the  will  of  the  Sovereign  pontiff,  whofe 
deciSions  they  held  to  be  infallible,  and  his  authority  co- 
extenfive  with  the  christian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  bulles 
and  decretal  epiftles  became  the  rule  both  of  faith  and  dis- 
cipline, his  judgment  was  the  final  reSort  in  all  caSes  of 
doubt  or  difficulty,  his  decrees  were  enforced  by  anathemas 
and  Spiritual  cenfures,  he  dethroned  even  kings  that  were 
refractory,  and  denied  to  whole  kingdoms  (when  undutiful) 
the  exercife  of  christian  ordinances,  and  the  benefits  of  the 
gofpelofGod. 

But,  though  the  being  Spiritual  head  of  the  church  was  a 
thing  of  great  found,  and  of  greater  authority,  among  men 
of  confeience  and  piety,  yet  the  court  oS  Rome  was  Sully 
apprized  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintained  without  property ;  and  therefore  it's  attention 
began  very  early  to  be  rivetted  upon  every  method  that  pro- 
mife'd  pecuniary  advantage.  The  doctrine  of  purgatory  was 
introduced,  and  with  it  the  purchafe  of  maiTes  to  redeem  the 
fouls  of  the  deceafed.  New-fangled  offences  were  created, 
and  indulgences  were  fold  to  the  wealthy,  for  liberty  to  fm 
withour  danger.  The  canon  lav/  took  cognizance  of  crimes, 
injoined  penance  pro  faint e  animaey  and  commuted  that  pe- 
nance for  money.  Non-refidence  and  pluralities  among  the 
clergy,  and  marriages  among  the  laity  related  within  the 
feventhdegree,  were  Strictly  prohibited  by  canon  y  but  difpen- 
fations  were  Seldom  denied  to  thoSe  who  could  afford  to  buy 
them.  In  fhort,  ail  the  wealth  of  chriftendom  was  gradually 
drained  by  a  thoufand  channels,  into  the  colters  of  the  holy  fee. 
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The  eftablifhment  alfo  of  the  feodal  fyftem  in  moft  of  thef 
governments  of  Europe,  whereby  the  lands  of  all  private  pro- 
prietors were  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Rome  for  ufurping  a  fimilar  authority  over  al{ 
the  preferments  of  the  church  ;  which  began  firft  in  Italy,, 
and  gradually  fpread  itfelf  to  England.  The  pope  became  a 
7  ]  feodal  lord  -r  and  all  ordinary  patrons  were  to  hold  their  right 
of  patronage,  under  this  univerfal  fuperior.  Eftates  held  by 
feodal  tenure,  being  originally  gratuitous  donations,  were  at 
that  time  denominated  beneficia :  their  very  name  as  well  as 
eonfritution  was  borrowed,  and  the  care  of  the  fouls  of  a 
pariih  thence  came  to  be  denominated  a  benefice.  Lay  fees 
were  conferred  by  inveftiture  or  delivery  of  corporal  poffeflion^ 
and  fpiritual  benefices,  which  at  firft  were  univerfally  dona- 
tive, now  received  in  like  manner  a  fpiritual  inveftiture,  by 
inftitution  from  the  bifhop,  and  induction  under  his  autho- 
rity. As  lands  efcheated  to  the  lord,  in  defect  of  a  legal  te- 
nant, fo  benefices  lapfed  to  the  biftiop  upon  non-prefentatiou 
by  the  patron,  in  the  nature  of  a  fpiritual  efcheat.  The 
annual  tenths  collected  from  the  clergy  were  equivalent  to  the 
feodal  render,  or  rent  referved  upon  a  grant ;  the  oath  of  ca- 
nonical obedience  was  copied  from  the  oath  of  fealty  required 
from  the  vafal  by  his  fuperior  5  and  the  primer  feifins  of  our 
military  tenures*  whereby  the  firft  profits  of  an  heir's  eftate 
were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
exaftion  of  firft-fruits  from  the  beneficed  clergy.  And  the 
occafional  aids  and  talliages>  levied  by  the  prince  on  his  va- 
fals,  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his 
legates  a  latere,  peter-pence  and  other  taxations. 

At  length  the  holy  father  went  a  ftep  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  referved  to  himfelf,  by 
his  own  apoftolical  authority  d,  the  presentation  to  all  bene- 
fices which  became  vacant  while  the  incumbent  was  attend- 
ing the  court  of  Rome  upon  any  occafion,  or  on  his  journey 
thither,  or  back  again ;  and  moreover  fuch  alfo  as  became 
vacant  by  his  promotion  to  a  bifhoprick  or  abbey :  "  etiamji 

d  Extvcv*  /.     f.  2,  c.  13, 
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"  ad  ilia  perfonae  confueverint  et  dehuerhit  per  eleBhnem  aut 
u  quemvis  alium  modum  affumi"  And  this  laft,  the canonifts 
declared,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  of  a  life  in  a  feodal  eftate  by  the  lord.  Dif- 
penfations  to  avoid  thefe  vacancies  begat  the  do&rine  of  com- 
mendams  :  and  papal  provtfions  were  the  previous  nomination 
to  fuch  benefices,  by  a  kind  of  anticipation,  before  they 
became  a&ually  void;  though  afterwards  indifcriminately  ap-  [  1 08  j 
plied  to  any  right  of  patron  age  exerted  or  ufurped  by  the  pope. 
In  confequence  of  which  the  beft  livings  were  filled  by  Italian 
and  other  foreign  clergy,  equally  unfkilled  in  and  adverfe  to 
the  laws  andconftitution  of  England.  The  very  nomination 
to  bifhopricks,  that  antient  prerogative  of  the  crown,  was 
wrefted  from  king  Henry  the  firll,  and  afterwards  from  his 
fucceflbr  king  John  \  and  feemingly  indeed  conferred  on  the 
chapters  belonging  to  each  fee  :  but  by  means  of  the  frequent 
appeals  to  Rome,  through  the  intricacy  of  the  laws  which 
regulated  canonical  ele&ions,  was  eventually  vefted  in  the 
pope.  And,  to  fum  up  this  head  with  a  tranfa£tion  molt 
unparalleled  and  aftonifhing  in  it's  kind,  pope  Innocent  III. 
had  at  length  the  effrontery  to  demand,  and  king  John  had 
the  meannefs  to  confent  to,  a  refignation  of  his  crown  to  the 
pope,  whereby  England  was  to  become  for  ever  St.  Peter's 
patrimony  and  the  daftardly  monarch  re-accepted  his  fceptre 
from  the  hands  of  the  papal  legate,  to  hold  as  the  vafal  of  the 
holy  fee,  at  the  annual  rent  of  a  thoufand  marks. 

Another  engine  fet  on  foot,  or  at  leaft  greatly  improved, 
by  the  court  of  Rome,  was  a  mafter-piece  of  papal  policy* 
Not  content  with  the  ample  provifion  of  tithes,  which  the 
law  of  the  land  had  given  to  the  parochial  clergy,  they 
endeavoured  to  grafp  at  the  lands  and  inheritances  of  the  king- 
dom, and  (had  not  the  legiflature  withftood  them)  would  by 
this  time  have  probably  been  mafters  of  every  foot  of  ground 
in  the  kingdom.  To  this  end  they  introduced  the  monks  of 
the  Benediiline  and  other  rules,  men  of  four  and  auftere 
religion,  feparated  from  the  world  and  it's  concerns  by  3  vow 
of  perpetual  celibacy,  yet  fafcinating  the  minds  of  the  people 

by 
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by  pretences  to  extraordinay  fanctity,  while  all  their  aim 
was  to  aggrandize  the  power  and  extend  the  influence  of  their 
grand  fuperior  the  pope.  And  as, in  thofe  times  of  civil  tumult, 
great  rapines  and  violence  were  daily  committed  by  overgrown 
lords  and  their  adherents,  they  were  taught  to  believe,  that 
founding  a  monafcery  a  little  before  their  deaths  would  atone 
for  a  life  of  incontinence,  diforder,  and  bloodfhed.  Hence 
innumerable  abbeys  and  religious  houfes  were  built  within  a 
([  109  ]  century  after  the  conqueft,  and  endowed,  not  only  with  the 
tithes  of  parifhes  which  were  ravifhed  from  the  fecular  clergy, 
but  alfo  with  lands,  manors,  lordfhips,  and  extenfive  baro- 
nies. And  the  doftrine  inculcated  was,  that  whatever  was 
£0  given  to,  or  pur  chafed  by,  the  monks  and  friars,  was  con- 
fecrated  to  God  himfelf ;  and  that  to  alienate  or  take  it  away 
was  no  lefs  than  the  fin  of  facrilege. 

I  might  here  have  enlarged  upon  other  contrivances, 
which  will  occur  to  the  recollection  of  the  reader,  fet  on  foot 
by  the  court  of  Rome,  for  effecting  an  entire  exemption  of 
it's  clergy  from  any  intercourfe  with  the  civil  magiftrate  i 
fuch  as  the  feparation  of  the  ecclefiaftical  court  from  the 
temporal ;  the  appointment  of  it's  judges  by  merely  fpiritual 
authority,  without  any  interposition  from  the  crown  ;  the 
exclufive  jurifdicYion  it  claimed  over  all  ecclefiaftical  perfons 
and  caufes  ;  and  the  pnvikglurn  clericale^  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punifliment  ex- 
cept before  their  own  tribunal.  But  the  hiftory  and  progrefs 
of  ecclefiaftical  courts  e,  as  well  as  of  purchafes  in  mortmain  f, 
have  already  been  fully  difcufied  in  the  preceding  volumes  : 
and  we  mail  have  an  opportunity  of  examining  at  large  the 
nature  of  the privilegliim  clericale  in  the  progrefs  of  the  prefent 
book.  And  therefore  I  {hall  only  obferve  at  prefent,  that 
notwithftanding  this  plan  of  pontifical  power  was  fo  deeply 
laid,  and  fo  indefatigably  purfued  by  the  unwearied  politics 
of  the  court  of  Rome  through  a  long  fuccefiion  of  ages  ;  not- 
withftanding it  was  polifiied  and  improved  by  the  united  en- 
deavours of  a  body  of  men,  who  engroiTed  all  the  learning  of 
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Europe  for  centuries  together ;  notwithftariding  It  was  firmly 
and  refolutely  executed  by  perfons  the  beft  calculated  for 
eftabiilhing  tyranny  and  defpotifm,  being  fired  with  a  bigoted 
enthufiafm,  (which  prevailed  not  only  among  the  weak  and 
fimple,  but  even  among  thofe  of  the  beft  natural  and  acquired 
endowments,)  unconnected  with  their  fellow-fubje&s,  and 
totally  indifferent  what  might  befal  that  pofterity  to  which 
they  bore  no  endearing  relation  : — yet  it  vanifhed  into  no- 
thing, when  the  eyes  of  the  people  were  a  little  enlightened,  [  noQ 
and  they  fet  themfelves  with  vigour  to  oppofe  it.  So  vain 
and  ridiculous  is  the  attempt  to  live  in  fociety,  without 
acknowieging  the  obligations  which  it  lays  us  under;  and  to 
affeft  an  entire  independence  of  that  civil  ftate,  which  pro- 
tects us  in  all  our  rights,  and  gives  us  every  othef  liberty,  that 
only  excepted  of  defpifing  the  laws  of  the  community* 

Having  thus  in  fome  degree  endeavoured  to  trace  out  the 
original  and  fubfequent  progrefs  of  the  papal  ufurpations  in 
England,  let  us  now  return  to  the  ftatutes  of  praemunire  t  which 
were  framed  to  encounter  this  overgrown  yet  increafmg  evil* 
King  Edward  L  a  wife  and  magnanimous  prince,  fet  hirnfeli 
in  earneit  1:0  {hake  off  this  fervile  yoke  K  He  would  not  fuf* 
Fer  his  bifhops  to  attend  a  general  council,  till  they  had  fworn 
not  to  receive  the  papal  benediction.  He  made  light  of  all 
papal  bulks  and  proceffes  :  attacking  Scotland  in  defiance  of 
one  ;  and  feifing  the  temporalties  of  his  clergy,  who  under 
pretence  of  another  refilled  to  pay  a  tax  impofed  by  parlia- 
ment. He  ft'rengrhened  the  ftatutes  of  mortmain  ;  thereby 
doling  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  fv/aiiowcd.  And,  one  of  his  fub- 
jefts  having  obtained  a  bulle  of  excommunication  againft 
another,  he  ordered  him  to  be  executed  as  a  traitor,  accord- 
ing to  the  antient  law  h.  And  in  the  thirty-fifth  year  of  his 
reign  was  made  the  firft  filature  againft  papal  prcvifions,  being, 
according  to  fir  Edward  Coke  \  the  foundation  of  all  the  fub- 
fequent ftatutes  of  praemunire,  which  we  rank  as  an  offence 


s  Dav>83,  Kt.  14.  5Rop.  part  i.  fol.  12.  3  AH.  19. 

»  Bro.  Abr.  tit,  Coron.  115.  Treofon,        i  2  Inft.  58;, 

1  Vol.  IV.  K  imme- 


no 


Public 


Book  IV. 


immediately  againft  the  king,  becaufc  every  encouragement  of 
the  papal  power  is  a  diminution  of  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  fecond  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
ftood  him  }  and  it  was  one  of  the  principal  articles  charged 
againft  that  unhappy  prince,  that  he  had  given  allowance  to 
the  bulles  of  the  fee  of  Rome.  But  Edward  the  third  was  of 
a  temper  extremely  different :  and  to  remedy  thefe  incon- 
£  x  1 1  ]  veniences  firft  by  gentle  means,  he  and  his  nobility  wrote  an 
expoftulation  to  the  pope  :  but  receiving  a  menacing  and 
contemptuous  anfwer,  withal  acquainting  him,  that  the  Em- 
peror, (who  a  few  years  before  at  the  diet  of  Nuremberg* 
A.D.  1323,  had  eftablifhed  a  law  againft  provifions  k,)  and 
alfo  the  king  of  France,  had  lately  fubmitted  to  the  holy  fee  ; 
*he  king  replied,  that  if  both  the  Emperor  and  the  French 
king  mould  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown. 
Hereupon  more  fharp  and  penal  laws  were  devifed  againft 
provifors  *,  which  enatt  feverally,  that  the  court  of  Rome  fhall 
not  prefent  or  collate  to  any  bifhoprick  or  living  in  England  ; 
and  that  whoever  difturbs  any  patron  in  the  prefentation  to  a 
living  by  virtue  of  a  papal  provifion,  fuch  provifor  (hall  pay 
fine  and  ranfom  to  the  king  at  his  will,  and  be  imprifoned 
till  he  renounces  fuch  provifion  :  and  the  fame  punifhment 
is  infli&ed  on  fuch  as  cite  the  king,  or  any  of  his  fubjecls, 
to  anfwer  in  the  court  of  Rome.  And  when  the  holy  fee 
refented  thefe  proceedings,  and  pope  Urban  V.  attempted  to 
revive  the  vafalage  and  annual  rent  to  which  king  John  had 
fubjecied  his  kingdom,  it  was  unanimoufly  agreed  by  all  the 
eftates  of  the  realm  in  parliament  alfembled,  40  Edw.  HI. 
that  king  John's  donation  was  null  and  void,  being  without 
the  concurrence  of  parliament,  an4  contrary  to  his  coronation 
oath:  and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope  mould  endeavour  by  procefs  or  otherwife  to 
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maintain  thefe  ufurpations,  they  would  refift  and  withftand 
him  with  all  their  power  m. 

In  the  reign  of  Richard  the  fecond,  it  was  found  necef- 
fary  to  fharpen  and  ftrengthen  thefe  laws,  and  therefore  it 
was  enabled  by  ftatutes  3  Ric*  II.  c.  3.  and  7  Ric.  II.  c.  12. 
firft,  that  no  alien  fhould  be  capable  of  letting  his  benefice 
to  farm  :  in  order  to  compel  fuch,  as  had  crept  in,  at  lead  to 
refide  on  their  preferments  :  and,  afterwards,  that  no  alien 
fhould  be  capable  to  be  presented  to  any  ecclefiaftical  prefer-  [  j 
ment,  under  the  penalty  of  the  llatutes  of  provifors.  By  the 
ftatute  1 H  Ric.  II.  c.  15.  all  liegemen  of  the  king,  accepting 
of  a  living  by  any  foreign  provifion,  are  put  out  of  the  king's 
protection,  and  the  benefice  made  void.  To  which  the  fta- 
tute 13  Ric.  II.  ft.  2.  c.  2.  adds  baniftiment  and  forfeiture  of 
lands  and  goods  :  and  by  c.  3.  of  the  fame  ftatute,  any  perfon 
bringing  over  any  citation  or  excommunication  from  beyond 
fea,  on  account  of  the  execution  of  the  foregoing  ftatutes  of 
provifors,  fhall  be  imprifoned,  forfeit  his  goods  and  lands, 
and  moreover  fuffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  thefe  ftatutes  the  words 
praemunire  facias^  being  (as  we  faid)  ufed  to  command  a  ci- 
tation of  the  party,  have  denominated  in  common  fpeech  not 
only  the  writ,  but  the  offence  itfelf  of  maintaining  the  papal 
power,  by  the  name  of  praemunire.  And  accordingly  the 
next  ftatute  I  fhall  mention,  which  is  generally  referred  to 
by  all  fubfequent  ftatutes,  is  ufually  called  the  ftatute  of 
praemunire.  It  is  the  ftatute  16  Ric.  II.  c.  5.  which  ena&s, 
that  whoever  procures  at  Rome,  or  elfewhere,  any  tranfla-? 
tions,  procefTes,  excommunications,  bulles,  inftruments,  or 
other  things  which  touch  the  king,  againft  him,  his  crown, 
and  realm,  and  all  perfons  aiding  and  affifting  therein,  fhall 
be  put  out  of  the  king's  protection,  their  lands  and  goods  for- 
feited to  the  king's  ufe,  and  they  {hall  be  attached  by  their 
bodies  to  anfwer  to  the  king  and  his  council :  or  procefs  of 
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praemunire  facias  {hall  be  made  out  againft  them,  as  in  other 
cafes  of  provifors. 

By  the  ftatute  2  Hen.  IV.  c.3.  all  perfons  who  accept  any 
provifion  from  the  pope,  to  be  exempt  from  canonical  obe- 
dience to  their  proper  ordinary,  are  alfo  fubje£led  to  the 
penalties  of  praemunire.  And  this  is  the  laft  of  our  antient 
ftatutes  touching  this  offence  ;  the  ufurped  civil  power  of  the 
bifhop  of  Rome  being  pretty  well  broken  down  by  thefe  fta- 
tutes, as  his  ufurped  religious  power  was  in  about  a  century 
afterwards  ;  the  fpirit  of  the  nation  being  fo  much  raifed 
13  ]  againft  foreigners,  that  about  this  time,  in  the  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  for  foreign  monks, 
were  fuppreffed,  and  their  lands  given  to  the  crown.  And 
110  farther  attempts  were  afterwards  made  in  fupport  of  thefe 
foreign  jurifdittions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly 
miftaken,  when  he  fays  n,  that  in  Henry  the  fixth's  time  the 
aTchbifhop  of  Canterbury  and  other  bifhops  offered  to  the 
king  a  large  fupply,  if  he  would  confent  that  all  laws  againft 
provifors,  and  efpecially  the  ftatute  16Ric.II.  might  be  re- 
pealed; but  that  this  motion  was  rejected.  This  account  is 
incorrect  in  all  it's  branches.  For,  firft,  the  application, 
which  he  probably  means,  was  made  not  by  the  bifhops  only, 
but  by  the  unanimous  confent  of  a  provincial  fynod,  a ffe ru- 
ble d  in  1439,  18  Hen.  VI.  that  very  fynod  which  at  the  fame 
time  refufed  to  confirm  and  allow  a  papal  bulle,  which  then 
was  laid  before  them.  Next,  the  purport  of  it  was  not  to 
procure  a  repeal  of  the  ftatutes  againft  provifors,  or  that  of 
Richard  II.  in  particular ;  but  to  requeft  that  the  penalties 
thereof,  which  by  forced  conftruclion  were  applied  to  all 
that  fued  in  the  fpiritual,  and  even  in  many  temporal,  courts 
of  this  realm,  might  be  turned  againft  the  proper  objects 
only,  thofewho  appealed  to  Rome,  or  to  any  foreign  juris- 
dictions :  the  tenor  of  the  petition  being,  "  that  thofe  penal- 
"  ties  fhould  be  taken  to  extend  only  to  thofe  that  com- 
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"  menced  any  fuits  or  procured  any  writs  orpublic  Inftruments 
u  at  Rome  or  elfe where  out  of  England  *,  and  that  no  one 
"  fhouid  be  profecuted  upon  that  ftatute  for  any  fuit  in  the 
"  fpiritual  courts  or  lay  jurifdiftions  of  this  kingdom." 
Laftly,  the  motion  was  fo  far'  from  being  rejected,  that 
the  king  promifed  to  recommend  it  to  the  next  parliament, 
and  in  the  mean  time  that  no  one  mould  be  molefted  upon 
this  account.  And  the  clergy  were  fo  fatisfied  with  their 
fuccefs,  that  they  granted  to  the  king  a  whole  tenth  upon 
this  occafion  °. 

And  indeed  fo  far  was  the  archbifhop,  who  prefided  in  [ 
this  fynod,  from  countenancing  the  ufurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  oppofer  of  if. 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal,  and 
legate  a  latere  from  the  pope  ;  upon  the  mere  principle  of 
it's  being  within  the  mifchief  of  papal  provifions,  and  deroga- 
tory from  the  liberties  of  the  Englifli  church  and  nation. 
For,  as  he  exprefied  himfelf  to  the  king  in  his  letter  upon 
that  fubjecT:,  "  he  was  bound  to  oppofe  it  by  his  ligeance, 
fi  and  alfo  to  quit  himfelf  to  God,  and  the  church  of  this 
cc  land,  of  which  God  and  the  king  had  made  him  governor.'* 
This  was  not  the  language  of  a  prelate  addicted  to  the  flavery 
of  the  fee  of  Rome  ;  but  of  one  who  was  indeed  of  princi- 
ples fo  very  oppofite  to  the  papal  ufurpations,  that  in  the  year 
preceding  this  fynod,  17  Hen.  VI.  he  refufed  toconfecrate  a 
bifhop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV.  A 
conduct  quite  confonant  to  his  former  behaviour,  in  6  Hen, 
VI.  when  he  refufed  to  obey  the  commands  of  pope  Martin 
V.  who  had  required  him  to  exert  his  endeavours  to  repeal 
the  ftatute  of  praemunire  ("  execrabile  illud  Jfafuttfm"  as  the 
holy  father  phrafes  it)  \  which  refufal  fo  far  exafperated  the 
court  of  Rome  againfl  him,  that  at  length  the  pope  iflued  a 
bulle  to  fufpend  him  from  his  office  and  authority,  which  the 
archbifhop  disregarded,  and  appealed  to  a  general  council. 
And  fo  fenfible  were  the  nation  of  their  primate's  merit,  that 
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the  lords  fpiritual  and  temporal,  and  alfo  the  univerfity  of 
Oxford,  wrote  letters  to  the  pope  in  his  defence  ;  and  the 
houfe  of  commons  addreffed  the  king,  to  fend  an  embafTador 
forthwith  to  his  holinefs,  on  behalf  of  the  archbifhop,  who 
had  incurred  the  difpleafure  of  the  pope  for  oppofing  the 
exceffive  power  of  the  court  of  Rome  p. 

[  115  ]  This  then  is  the  original  meaning  of  the  offence,  which 
we  call  praemunire ;  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperioy  by  paying  that 
obedience  to  papal  procefs,  which  conftitutionally  belonged  to 
the  king  alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth  :  at  which  time  the  penalties  of  praemunire 
were  indeed  extended  to  more  papal  abufes  than  before  ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  fee 
of  Rome,  though  not  all  the  corrupted  doftrines  of  the  Ro- 
man church.  And  therefore  by  the  feveral  ftatutes  of  24Hen, 
VIII.  c.  12.  and  25  Hen.  VIII.  c.  19  &  21.  to  appeal  to 
Rome  from  any  of  the  king's  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at  ;  to  fue  to  Rome  for 
any  licence  of  difpenfation  \  or  to  obey  any  procefs  from 
thence  \  are  made  liable  to  the  pains  of  praemunire.  And,  in 
order  to  reftore  to  the  king  in  efFect  the  nomination  of  vacant 
bifhopricks,  and  yet  keep  up  the  eftablifhed  forms,  it  is  en- 
acted by  ftatute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chapter  refufe  to  elecl:  the  perfon  named  by  the  king,  or  any 
archbifhop  or  biihop  to  confirm  or  confecrate  him,  they  fhall 
fall  within  the  penalties  of  the  ftatutes  of  praemunire.  Alfo 
by  ftatute  5  Eliz.  c.  1.  to  refufe  the  oath  of  fupremacy  will 
incur  the  pains  of  praemunire  $  and  to  defend  the  pope's  ju- 
risdiction in  this  realm,  i§  a  praemunire  for  the  firft  offence, 
and  high  treafon  for  the  fecond.    So  too,  by  ftatute  13  Eliz. 
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c.  2.  to  import  any  agnus  Dei,  croffes,  beads,  or  other  fuper- 
ftitious  things  pretended  to  be  hallowed  by  the  bifliop  of 
Rome,  and  tender  the  fame  to  be  ufed  ;  or  to  receive  the  fame 
with  fuch  intent,  and  not  difcover  the  offender  ;  or  if  a  juf- 
tice  of  the  peace,  knowing  thereof,  fhall  not  within  fourteen 
days  declare  it  to  a  privy  counsellor;  they  all  incur  a  praemunire* 
But  importing  or  felling  mafs-books,  or  other  popifh  books, 
is  by  ftatute  3  Jac.  I.  c.  5.  §  25.  only  liable  to  a  penalty  of 
forty  (hillings.  Laftly,  to  contribute  to  the  maintenance  of 
a  jefuit's  college,  or  any  popifli  feminary  whatever,  beyond 
fea  ;  or  any  perfon  in  the  fame  ;  or  to  contribute  to  the  main, 
tenance  of  any  jefuit  or  popifli  prieft  in  England,  is  by  fta* 
lute  27  Eliz.  c.  2.  made  liable  to  the  penalties  oi praemunire. 

Thus  far  the  penalties  of  praemunire  feem  to  have  kept  [  1 
within  the  proper  bounds  of  their  original  inftitution,  the  de- 
preffing  the  power  of  the  pope  :  but,  they  being  pains  of  no 
inconfiderable  confeqnence,  it  has  been  thought  fit  to  a'pply 
the  fame  to  other  heinous  offences  ;  fome  of  which  bear  more, 
and  fome  lefs  relation  to  this  original  offence,  and  fome  no 
relation  at  all. 

Thus,  t.  By  the  ftatute  1  &  2 Ph.  &  Mar.  c.8.  to  moleft 
the  poffeffors  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  fixth,  is  a  prae?nutiire.  2.  So 
likewife  is  the  offence  of  afting  as  a  broker  or  agent  in  any 
ufurious  contra£r,  when  above  ten  per  cent,  intereft  is  taken, 
by  ftatute  13  Eliz.  c.  10.  3.  To  obtain  any  ftay  of  proceed- 
ings, other  than  by  arreft  of  judgment  or  writ  of  error,  in 
any  fuit  for  a  monopoly,  is  likewife  a  praemunire,  by  flatute 
21  Jac.  I.  c.3.  4.  To  obtain  an  exciufive  patent  for  the  fole 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  alfo  a  praenumire  by  two  fea- 
tures :  the  one  16  Car.  I.  c.  21.  the  other  1  Jac,  JI,  c.8. 
5.  On  the  abolition,  by  ftatute  12  Car.  II.  c.  24.  of  purvey- 
ance %  and  the  prerogative  of  pre-emption,  or  taking  any 
victual,  beafts,  or  goods  for  the  king's  ufe,  at  a  ftated  price* 
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without  confent  of  the  proprietor,  the  exertion  of  any  fuch 
power  for  the  future  was  declared  to  incur  the  penalties  of 
praemunire.  6.  To  affert,  malicioufly  and  advifedly,  by  fpeak- 
ing  or  writing,  that  both  or  either  houfe  of  parliament  have 
a  legiflative  authority  without  the  king,  is  declared  a  prae- 
munire by  ftatute  1 3  Car.  II.  c.  1.  7.  By  the  habeas  corpus  aft 
alfo,  3 1  Car.  II.  c.2.  it  is  a  praemunire^  and  incapable  of  the 
king's  pardon,  befides  other  heavy  penalties r,  to  fend  any 
fubjeft  of  this  realm  a  prifoner  into  parts  beyond  the  leas. 
8.  By  the  ftatute  iW.&M.  ft.  1,  c.  8.  perfons  of  eighteen 
years  of  age,  refufing  to  take  the  new  oaths  of  allegiance,  as 
well  as  fupremacy,  upon  tender  by  the  proper  magiftrate,  are 
fubjeft  to  the  penalties  of  a  praemunire  (5) ;  and  by  ftatute 
17]  7  &  8W,  III.  c.  24.  ferjeants,  counfellors,  proctors,  attorneys* 
and  ail  officers  of  courts,  praftifing  without  having  taken 
the  oaths  of  allegiance  and  fupremacy,  and  fubfcribed  the 
declaration  againft  popery,  are  guilty  of  a  praemunire  y  whe- 
ther the  oaths  be  tendered  or  no.  9.  By  the  ftatute  6  Ann, 
c.  7.  to  affert  malicioufly  and  direftly,  by  preaching,  teach- 
ing, or  advifed  fpeaking,  that  the  then  pretended  prince  of' 
Wales,  or  any  perfon  other  than  according  to  the  a£ts  of  fet- 
tlement  and  union,  hath  any  right  to  the  throne  of  thefe  king* 
doms ;  or  that  the  king  and  parliament  cannot  make  laws  to. 
limit  the  defcent  of  the  crown  ;  fuch  preaching,  teaching,  or 
advifed  fpeaking  is  a  praemunire :  as  writing,  printing,  or 
publifhing  the  fame  doclrines  amounted,  we  may  remember, 
to  high  treafon.  10.  By  ftatute  6  Ann.  c.23.  if  the  afiembly 
of  peers  of  Scotland,  convened  to  eiecl:  their  fixteen  repre- 
fentatives  in  the  Britifh  parliament,  {hall  prefume  to  treat  of 
any  other  matter  fave  only  the  election,  they  incur  the  pe- 
nalties of  a  praemunire,  11.  The  ftatute  6  Geo.  L  c.  18. 
(enabled  in  the  year  after  the  infamous  fouth  fea  project  had 

r  Sec  vol.  I.  pag.  138.  vol.  III.  pag,  137. 


(5)  By  the  31  Geo.  III.  c.  32.  f.  18.  it  i*  enafted,  that  no 
perfon  fhall  be  fummoned  to  take  the  oath  of  fupremacy,  or  make 
the  declaration  againft  tranftibilantiation,  or  be  profecuted  for  not 
obeying  a  fummons  for  that  purpofe* 
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beggared  half  the  nation)  makes  all  unwarrantable  under- 
takings  by  unlawful  fubfcriptions,  then  commonly  known  by 
the  names  of  bubbles,  fubject  to  the  penalties  of  a  praemunire. 
12.  The  ftatute  12  Geo.  III.  c.  11.  fabjedts  to  the  penalties 
of  the  ftatute  of  praemunire  all  fuch  as  knowingly  and 
wilfully  folemnize,  affift,  or  are  prefent  at,  any  forbidden 
marriage  of  fuch  of  the  defcendants  of  the  body  of  king 
George  II.  as  are  by  that  act  prohibited  to  contract  matri- 
mony without  the  confent  of  the  crown  s. 

Having  thus  inquired  into  the  nature  and  feveral  fpecies 
of  praemunire,  it's  punimment  may  be  gathered  from  the 
foregoing  ftatutes,  which  are  thus  fhortly  furnmed  up  by  fir 
Edward  Coke  *  :  "  that,  from  the  conviction,  the  defendant 
"  mail  be  out  of  the  king's  protection,  and  his  lands  and 
«  tenements,  goods  and  chattels,  forfeited  to  the  king  :  and 
*c  that  his  body  fhall  remain  in  prifon  at  the  king's  pleafure  ; 
<c  or  (as  other  authorities  have  it)  during  life  u  both  which  Z  11 
amount  to  the  fame  thing  ;  as  the  king  by  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punifh- 
ment,  except  in  the  cafe  of  tranfgre fling  the  ftatute  of  habeas 
corpus.  Thefe  forfeitures  here  inflicted,  do  not  (by  the  way) 
bring  this  offence  within  our  former  definition  of  felony  5 
being  inflicted  by  particular  ftatutes,  and  not  by  the  common 
Jaw.  But  fo  odious,  fir  Edward  Coke  adds,  was  this  offence 
of  praemunire,  that  a  man  that  was  attainted  of  the  fame 
might  have  been  fla'in  by  any  other  man  without  danger  of 
law  :  becaufe  it  was  provided  by  law w,  that  any  man  might 
do  to  him  as  to  the  king's  enemy  ;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  pofition  itfeif,  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable  :  it  is 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 
the  heat  of  battle,  or  for  neceffary  felf-clefence.  And  to  ob- 
viate fuch  favage  and  miftaken  notions  x,  the  ftatute  5  Ellz. 
C-  1.  provides,  that  it  ihzll  not  be  lawful  to  kill  any  perfon 

8  See  book  I.  ch.  4.  w  Stat.  25  Edw.  III.  ft.  5.  c\  22. 

*  1  Inft.  129.  *  Bro.  Abt\  t.  corone,  196. 
g  1  Eulft.  199. 
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attainted  in  a  praemunire,  any  law,  ftatute,  opinion,  or  ex- 
pofition  of  law  to  the  contrary  notwithstanding.  But  ft  111 
inch  delinquent,  though  protected  as  a  part  of  the  public 
from  public  wrongs,  can  bring  no  a£tion  for  any  private  in- 
jury, how  atrocious  foever,  being  fo  far  out  of  the  protection 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  which  he  as  an  individual  may  fuffer.  And 
no  man,  knowing  him  to  be  guilty,  can  with  fafety  give 
him  comfort,  aid,  or  relief  ?  (6). 

v  i  Hawk.  P.C.  55, 


(6)  The  terrible  penalties  of  a  praemunire  are  denounced  by  a 
great  variety  of  ftatutes,  yet  pro  [editions  upon  a  praemunire  are 
unheard  of  in  our  courts. 

There  is  only  one  inftance  of  fuch  a  profecution  in  the  State 
Trials,  in  which  cafe  the  penalties  of  a  praemunire  were  infli&ed 
upon  fonie  perfons,  for  refilling  to  take  the  oath  of  allegiance  i\\ 
the  reign  of  Charles  the  fecond.    ftaqt*  St.  Tr<.  z  vqL  463. 


Ch.  9. 


Wrongs, 


119 


CHAPTER  THE  NINTH. 

of  MISPRISIONS  and  CONTEMPTS, 

AFFECTING   THE   KING  AND 

GOVERNMENT. 


r  1  SHE  fourth  fpecies  of  offences  more  immediately  againft 
Jt    the  king  and  government,  are  intitled  mifprifions  and 
contempts. 

Misprisions  (a  term  derived  from  the  old  French,  mejpru7 
a  neglecl  or  contempt)  are,  in  the  acceptation  of  our  law, 
generally  underftood  to  be  all  fuch  high  offences  as  are  under 
the  degree  of  capital,  but  nearly  bordering  thereon  :  and  it 
is  faid,  that  a  mifprifion  is  contained  in  every  treafon  and 
felony  whatsoever ;  and  tiiat,  if  the  king  fo  pleafe,  the  offend- 
er may  be  proceeded  againft  for  the  mifprifion  only  a.  And 
upon  the  fame  principle,  while  the  jurifdiclion  of  the  ftar- 
chamber  (ublifted,  it  was  held  that  the  king  might  remit  a 
profecution  for  treafon,  and  caufe  the  delinquent  to  be  cen- 
fured  in  tha  t  court,  merely  for  a  high  mifdemefnor  :  as  hap- 
pened in  the  cafe  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
was  concerned  in  the  earl  of  Eflex's  rebellion  b.  Mifprifions 
are  generally  divided  into  two  forts  :  negative,  which  confift 
in  the  concealment  of  fomething  which  ought  to  be  revealed  ; 
and  pofitive,  which  confift  in  the  commiffion  of  fomething 
which  ought  not  to  be  done, 

a  Yearb.  2  Rk.  III.  10.    Staundf.       b  Hudfoii  of  the  court  of  flar-cham- 
P.  C.  37.    Kel.71.    t  Hal.  P.C.  374.    ber.  MS.m  Mvf.Brit. 
1  Hawk.  P.C.  55,  56. 
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I.  Of  the  fird,  or  negative  kind,  is  wliat  is  called  mifprifion 
of  treafon  ;  confiding  in  the  bare  knowlege  and  concealment 
of  treafon,  without  any  degree  of  aflent  thereto :  for  any 
aflent  makes  the  party  a  principal  traitor  ;  as  indeed  the  con- 
cealment, which  was  condrued  aiding  and  abetting,  did  at 
the  common  law  :  in  like  manner  as  the  knowlege  of  a  plot 
againd  the  date,  and  not  revealing  it,  was  a  capital  crime 
at  Florence  and  other  dates  of  Italy  c.  But  it  is  now  enacted 
by  the  datute  I  &  2  Ph.  &  Mar.  c.  10.  that  a  bare  conceal- 
ment of  treafon  mail  be  only  held  a  mifprifion.  This  con- 
cealment becomes  criminal,  if  the  party  apprized  of  the  trea- 
fon does  not,  as  foon  as  conveniently  may  be,  reveal  it  to 
fome  judge  of  affife  or  juftice  of  the  peace  d.  But  if  there  be 
any  probable  circumdances  of  aflent,  as  if  one  goes  to  a 
treafonable  meeting,  knowing  before-hand  that  a  confpiracy 
is  intended  againd  the  king  ;  or,  being  in  fuch  company  once 
by  accident,  and  having  heard  fuch  treafonable  confpiracy, 
meets  the  fame  company  again,  and  hears  more  of  it,  but 
conceals  it ;  this  is  an  implied  aflent  in  law,  and  makes  the 
concealer  guilty  of  a£tual  high  treafon  c. 

There  is  alfo  one  pofitive  mifprifion  of  treafon,  created 
fo  by  act  of  parliament.  The  datute  13  Eliz.  c.  2.  enacts, 
that  thofe  who  forge  foreign  coin,  not  current  in  this  king- 
dom, their  aiders,  abettors,  and  procurers,  (hall  all  be  guilty  of 
mifprifion  of  treafon.  For,  though  the  law  would  not  put 
foreign  coin  upon  quite  the  fame  footing  as  our  own  yet, 
if  the  circumdances  of  trade  concur,  the  falsifying  it  may  be 
attended  with  confequences  almod  equally  pernicious  to  the 
public  ;  as  the  counterfeiting  of  Portugal  money  would  be  at 
prefent :  and  therefore  the  law  has  made  it  an  offence  jud  be- 
low capital,  and  that  is  all.  For  the  punifhment  of  mifpri- 
fion of  treafon  is  lofs  of  the  profits  of  lands  during  life, 
forfeiture  of  goods  and  imprifonment  during  life  f.  Which, 
total  forfeiture  of  the  goods  was  originally  infiifced  while 

%  Guicciard.  Hift.  b.  3  &  13,,  e  1  Hawk.  P.O.  56. 

'%  1  Hal.  P.  C.  372.  5  1  Hal.  P.  C.  374. 
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the  offence  amounted  to  principal  treafon,  and  of  courfe  in- 
cluded in  it  a  felony,  by  the  common  law \  and  therefore  is 
no  exception  to  the  general  rule  laid  down  in  a  former 
chapter*,  that  wherever  an  offence  is  punifhed  by  fuch  total 
forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  alfo  the  concealment  of  a  felony 
which  a  man  knows,  but  never  affented  to  ;  for  if  he  affent- 
ed,  this  makes  him  either  principal  or  acceffory.  And  the 
punifhment  of  this,  in  a  public  officer,  by  the  ftatute 
Weftm.  1.  3  Edw.  I.  c.  9.  is  imprifonment  for  a  year  and  a 
day ;  in  a  common  perfon,  imprifonment  for  a  lefs  discre- 
tionary time  ;  and,  in  both,  fine  and  ranfom  at  the  king's 
pleafure  :  which  pleafure  of  the  king  muft  be  obferved,  once 
for  all,  not  to  fignify  any  extrajudicial  will  of  the  Sovereign, 
but  fuch  as  is  declared  by  his  reprefentatives,  the  judges 
in  his  courts  of  juftice  ;  "  voluntas  regis  in  curia>  non  in 
"  earner  ah" 

There  is  alfo  another  fpecies  of  negative  mifprifions : 
namely,  the  concealing  of  treafure-trove ,  which  belongs  to  the 
king  or  his  gr •ntees  by  prerogative  royal :  the  concealment 
of  which  was  formerly  punifliable  by  death  1  \  but  now  only 
by  fine  and  imprifonment  K 

II  Misprisions,  which  are  merely  pofitive,  are  generally 
denominated  contempts  or  high  mifdemefnors ;  of  which 

1.  The  firft  and  principal  is  the  maUadmin'ifl  ration  of 
fuch  high  officers,  as  are  in  public  truft  and  employment. 
This  is  ufually  punifhed  by  the  method  of  parliamentary 
impeachment :  wherein  fuch  penalties,  fhort  of  death,  are 
inflicled,  as  to  the  wifdom  of  the/houfe  of  peers  (hall  feem 
proper;  confiding  ufually  of  banifhment,  imprifonment, fines, 
or  perpetual  difability.    Hitherto  alfo  may  be  referred  the 


£  See  pag.  04. 
*  1  Hal,  P.  C.  375. 


*  Glanv.  /.  1,  f.  2a 
j  3  Iaft,  133., 


offence 


Public 


Book  IV. 


offence  of  imbez-zling  the  public  money,  called  among  the  Ro- 
mans peculatusy  which  the  Julian  law  pumfhed  with  death  in 
a  magiftrate,  and  with  deportation,  or  banifhment,  in  a  pri- 
vate perfon  k.  With  us  it  is  not  a  capital  crime,  but  fubje&s 
the  committer  of  it  to  a  difcretionary  fine  and  imprifonment. 
Other  mifprifions  are,  in  general,  fuch  contempts  of  the 
executive  magiftrate,  as  demonftrate  themfelves  by  fome 
arrogant  and  undutiful  behaviour  towards  the  king  and  go- 
vernment.   Thefe  are 

2.  Contempts  againft  the  king's  prerogative.  As,  by 
refufing  to  affift  him  for  the  good  of  the  public  ;  either  in  his 
councils,  by  advice,  if  called  upon  \  or  in  his  wars,  by  per- 
fonal  fervice  for  defence  of  the  realm,  againft  a  rebellion  or 
invafion  l.  Under  which  clafs  may  be  ranked  the  negle&ing 
to  join  the  poj/e  comitatusy  or  power  of  the  county,  being  there- 
unto required  by  the  Iheriff  or  juftices,  according  to  the 
ftatute  2  Hen.  V.  c.  8.  which  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel  m.  Contempts  againft  the  prerogative  may  alfo  be, 
by  preferring  the  interefts  of  a  foreign  potentate  to  thofe  of 
our  own,  or  doing  or  receiving  any  thing  that  may  create  an 
undue  influence  in  favour  of  fuch  extriniic  power  \  as,  by 
taking  a  penfion  from  any  foreign  prince  without  the  confent 
of  the  king  n.  Or,  by  difobeying  the  king's  lawful  commands; 
whether  by  writs  ifiuing  out  of  his  courts  of  juftice,  or  by  a 
lummons  to  attend  his  privy  council,  or  by  letters  from  the 
king  to  a  fubjeft  commanding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  fhall  be  feifed  till 
he  does  return,  and  himfelf  afterwards  pumfhed,)  or  by  his 
writ  of  he  exeat  reg?ium9  or  proclamation,  commanding  the 
fubjedt  to  ftay  at  home0.  Difobedience  to  any  of  thefe  com- 
mands is  a  high  mifprifion  and  contempt ;  and  fo,  laftly,  is 
difobedience  to  any  a£t  of  parliament,  where  no  particular 
penalty  is  afligned ;  for  then  it  is  punifhable,  like  the  reft  of 

k  Infi.  4.  1 8.  9.  *  3  liift,  144. 

1  1  Hawk.  P.  C.  59.  ©  See  Vol.  I.  pag.  266. 
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thefe  contempts,  by  fine  and  imprifonment,  at  the  diferetion 
of  the  king's  courts  of  jufticep. 

3.  Contempts  and  mifprifions  againft  the  king's  per/on 
and  government^  may  be  by  fpeaking  or  writing  againft  them, 
curling  or  wifhing  him  ill,  giving  out  fcandalous  ftories  con- 
cerning him,  or  doing  any  thing  that  may  tend  to  kflen  him 
in  the  efteem  of  his  fubje£ts,  may  weaken  his  government,  or, 
may  raife  jealoufies  between  him  and  his  people.  It  has 
been  alfo  held  an  offence  of  this  fpecies  to  drink  to  the  pious 
memory  of  a  traitor  \  or  for  a  clergyman  to  abfolve  perfons 
at  the  gallows,  who  there  perfifl  in  the  treafons  for  which 
they  die  :  thefe  being  a£ls  which  impliedly  encourage  rebel- 
lion. And  for  this  fpecies  of  contempt  a  man  may  not  only 
be  fined  and  imprifoned,  but  fufFer  the  pillory  or  other  in- 
famous corporal  punilhment q  :  in  like  manner  as,  in  the 
antient  German  empire,  fuch  perfons  as  endeavoured  to  fow 
fedition,  and  difturb  the  public  tranquillity,  were  condemned 
to  become  the  objefts  of  public  notoriety  and  derifion,  by 
carrying  a  dog  upon  their  fhoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederic  Barbarofla 
inflicted  this  punifhment  on  noblemen  of  the  higheft  rank1". 

4.  Contempts  againft  the  king's  tit\ey  not  amounting  to 
treafon  or  praemunire^  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvifed  difcourfe  ;  for,  if  it  be  by  advifedly 
fpeaking,  we  have  feen  s  that  it  amounts  to  a  praemunire. 
This  heedlefs  fpecies  of  contempt  is  however  punifhed  by 
our  lav/  with  fine  and  imprifonment.  Likewile  if  any  per- 
fon  fhall  in  any  wife  hold,  affirm,  or  maintain,  that  the  com- 
mon laws  of  this  realm,  not  altered  by  parliament,  ought  not 
to  direct  the  right  of  the  crown  of  England  ;  this  is  a  mif- 
demefnor,  by  ftatute  13  Eliz.  c.  1.  and  punifhable  with  for- 
feiture of  goods  and  chattels.  A  contempt  may  alfo  arifc 
from  refufing  or  neglecling  to  take  the  oaths,  appointed  by 
fhtute  for  the  better  fecuring  the  governments  and  yet 


p  1  Hawk.  P.  C.  60. 
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a£Hng  in  a  public  office,  place  of  truft,  or  other  capacity,  for 
which  the  faid  oaths  are  required  to  be  taken  \  viz.  thofe  of 
allegiance,  fupremacy,  and  abjuration  which  muft  be  taken 
within  fix  calendar  months  after  admiffion.  The  penalties 
for  this  contempt,  infli&ed  by  ftatute  i  Geo.  I.  ft.  2.  c.  13. 
are  very  little,  if  any  thing,  fhort  of  thofe  of  a  praemunire  : 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other;  to 
profecute  any  fuit;  to  be  guardian  or  executor ;  to  take  any 
legacy  or  deed  of  gift ;  and  to  vote  at  any  election  for  mem- 
bers of  parliament :  and  after  conviction  the  offender  {hall 
alfo  forfeit  500/.  to  him  or  them  that  will  fue  for  the  fame  ( 1 ). 
Members  on  the .  foundation  of  any  college  in  the  two  uni- 
verfities,  who  by  this  ftatute  are  bound  to  take  the  oaths 
muft  alfo  regifter  a  certificate  thereof  in  the  college  regifter, 
within  one  month  after ;  otherwife,  if  the  ele£iors  do  not 
remove  him,  and  elect  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  perfon  to  fucceed  him  by  his 
great  feal  or  fign  manual.  Befides  thus  taking  the  oaths  for 
offices,  any  two  juftices  of  the  peace  may  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to,  any  perfon  whom  they 
lhall  fufpeft  to  be  difaffefted ;  and  every  perfon  refufing  the 
fame,  who  is  properly  called  a  non-juror,  fhall  be  adjudged 
a  popifh  recufant  convift,  and  fubjeft  to  the  fame  penal- 
ties that  were  mentioned  in  a  former  chapter c;  which  in  the 
end  may  amount  to  the  alternative  of  abjuring  the  realm,  or 
fuffering  death  as  a  felon  (2). 

5.  Contempts  againft  the  king's  palaces  or  courts  of  juf* 
iice  have  been  always  looked  upon  as  high  mifprifions :  and 
by  the  antient  law,  before  the  conquelt,  fighting  in  the 
king's  palace,  or  before  the  king's  judges,  was  punifiiecl  with 
death  v.  So  too,  in  the  old  Gothic  conftitution,  there  were 
many  places  privileged  by  law,  quibus  major  reverentia  et  fe« 

1  See  pag.  55.  v  3  fhiL  140.  LL.  Alurcd.  cap.  7,  £f  34. 


(1)  See  page  59.  note  3.  (2)  See  page  11 6.  note  1. 

curitas 
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curitas  debet ur9  tit  templa  et  judiciay  quae  fantla  hahebantury 
—arces  et  aula  regis, — deniquc  locus  quilibet  praefetite  aut 
adventante  rege  u.  And  at  prefent,  with  us,  by  the  ftatute 
33  Hen.  VIII.  c.  12.  malicious  ftriking  in  the  king's  palace,  [  125  ] 
wherein  his  royal  perfon  refides,  whereby  blood  is  drawn,  is 
punifhable  by  perpetual  imprifonment,  and  fine  at  the  king's 
pleafure  ;  and  alfo  with  lofs  of  the  offender's  right  hand,  the 
folemn  execution  of  which  fentence  is  prefcribed  in  the  fta- 
tute at  length  (3). 

But  Jlrihing  in  the  king's  fuperior  courts  of  juftice,  in 
Weftminfter-hall,  or  at  the  aflifes,  is  made  (till  more  penal 
than  even  in  the  king's  palace.  The  reafon  feems  to  be, 
that  thofe  courts  being  antiently  held  in  the  king's  palace, 
and  before  the  king  himfelf,  ftriking  there  included  the 
former  contempt  againft  the  king's  palace,  and  fomething 
more  ;  viz',  the  difturbance  of  public  juftice.  For  this  rea- 
fon, by  the  antient  common  law  before  the  conqueft w, 
ftriking  in  the  king's  courts  of  juftice,  or  drawing  a  fword 
therein,  was  a  capital  felony :  and  our  modern  law  retains 
fo  much  of  the  antient  feverity  as  only  to  exchange  the  lofs 

u  Stiernh.  de  jure  Goth.  /.  3.  c.  3. 

w  LL.  hate.  c.  6.    LL.  CanuU  c.  56 ,    LL.  Alurcd.  c .  7. 


(3)  Mr.  Hargrave  has  given  in  the  1  ith  vol.  of  the  State  Trials, 
p.  16.  an  extract  from  Stowe's  Annals,  containing  a  very  curious 
account  of  the  circumllances  of  the  trial  of  fir  Edmund  Knevet, 
who  was  profecuted  upon  this  ftatute,  foon  after  it  was  enacted  : 
u  for  which  offence  he  was  not  onely  judged  to  loofe  his  hand,  but 

alfo  his  body  to  remaine  in  prifon,  and  his  lands  and  goods  at 
<€  the  king's  pleafure.  Then  the  faid  fir  Edmund  Knevet  deiired 
M  that  the  king,  of  his  benigne  grace,  would  pardon  him  of  his 
"  right  hand,  and  take  the  left :  for  (quoth  he)  if  my  right  be 
*f  fpared,  I  may  hereafter  doe  fuch  good  fervice  to  his  grace,  as 
**  ihall  pleafe  him  to  appoint.  Of  this  fubmiffion  and  requeft  the 
"  juftices  forthwith  informed  the  king,  who  of  his  goodnefs,  con- 
"  fidering  the  gentle  heart  of  the  faid  Edmund,  and  the  good  re- 

port  of  lords  and  ladies,  granted  him  pardon,  that  he  mould  loofe 
"  neither  hand,  land,  nor  goods,  but  mould  go  free  at  liberty." 
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of  life  for  the  lofs  of  the  offending  limb.  Therefore  a  ftroke 
or  blow  in  fuch  a  court  of  juftice,  whether  blood  be  drawn 
or  not,  or  even  affaulting  a  judge  fitting  in  the  court,  by 
drawing  a- weapon,  without  any  blow  {truck,  is  punifliable 
with  the  lofs  of  the  right  hand,  imprifonment  for  life,  and 
forfeiture  of  goods  and  chattels,  and  of  the  profits  of  his 
lands  during  life  x.  A  refcue  alfo  of  a  prifoner  from  any  of 
the  faid  courts,  without  ftriking  a  blow,  is  punifhed  with 
perpetual  imprifonment,  and  forfeiture  of  goods,  and  of  the 
profits  of  lands  during  life  y :  being  looked  upon  as  an  of- 
fence of  the  fame  nature  with  the  laft ;  but  only,  as  110  blow 
is  actually  given,  the  amputation  of  the  hand  is  excufed. 
For  the  like  reafon  an  affray,  or  riot,  near  the  faid  courts, 
but  out  of  their  actual  view,  is  punifhed  only  with  fine  and 
imprifonment z. 

[  126  ]  Not  only  fuch  as  are  guilty  of  an  actual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  fitting  in  the 
courts,  are  guilty  of  a  high  mifprifion,  and  have  been"  pu- 
nifhed with  large  fines,  imprifonment,  and  corporal  punifn- 
rnent a.  And,  even  in  the  inferior  courts  of  the  king,  an 
affray,  or  contemptuous  behaviour,  is  punifliable  with  a  fine 
by  the  judges  there  fitting ;  as  by  the  fteward  in  a  court-leet, 
or  the  like  b. 

Likewise  all  fuch,  as  are  guilty  of  any  injurious  treat- 
ment to  thofe  who  are  immediately  under  the  protection  of 
a  court  of  juftice,  are  punifliable  by  fine  and  imprifonment : 
as  if  a  man  affaults  or  threatens  his  adverfary  for  fuing  him, 
a  counfellor  or  attorney  for  being  employed  againft  him,  a 
juror  for  his  verdict,  or  a  gaoler  or  other  minifterial  officer 
for  keeping  him  in  cuftody,  and  properly  executing  his 
duty  c :  which  offences,  when  they  proceeded  farther  than 
bare  threats,  were  puntihed  in  the  Gothic  conftitutions  with 
exile  and  forfeiture  of  goods  d. 

*  Staund.  P.  C.  3S.  3  Inft.  140,  141.  1  Hawk.  P.  C.  58. 

y  i  Hawk.  P.  C.  57.  c  3  Inft-  Hr.»  *4*< 

«  Cro.  Car.  373.  d  Suevnh.  dejure  Goth.  I.  3.  c.  3. 


z  Ibid.  .503. 


Lastly, 
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Lastly,  to  endeavour  to  difTuade  a  witnefs  from  giving 
evidence  ;  to  difclofe  an  examination  before  the  privy  coun- 
cil or,  to  advife  a  prifoner  to  {land  mute  (all  of  which 
are  impediments  of  juftice) ;  are  high  niifprifions,  and  con- 
tempts of  the  king's  courts,  and  punifhable  by  fine  and  im- 
prifonment.  And  antiently  it  was  held,  that  if  one  of  the 
grand  jury  difclofed  to  any  perfon  indicted  the  evidence  that 
appeared  againfi  him,  he  was  thereby  made  acceffory  to  the 
offence,  if  felony ;  and  in  treafon,  a  principal.  And  at  this 
day  it  is  agreed,  that  he  is  guilty  of  a  high  mifprifion6,  and 
liable  to  be  fined  and  imprifoned  f  (4). 

e  See  Bar.  212.   27  Aff.  pi.  44.  §  4.  fol.  138. 
f  1  Hawk.  P.Ci  59, 


(4)  A  few  years  ago  at  York  a  gentleman  of  the  grand  jury 
heard  a  witnefs  fwear  in  court,  upon  the  trial  of  a  prifoner,  di- 
rectly contrary  to  the  evidence  which  he  had  given  before  the 
grand  jury.  He  immediately  communicated  the  circum/l ance  to 
the  judge,  who,  upon  confulting  the  judge  in  the  other  court, 
was  of  opinion  that  public  jullice  in  this  cafe  required  that  the 
evidence  which  the  witnefs  had  given  before  the  grand  jury  fhould 
be  difclofed,  and  the  witnefs  was  committed  for  perjury  to  be  tried, 
upon  the  tcftimony  of  the  gentlemen  of  the  grand  jury*  It  was 
held  the  object  of  this  concealment  was  only  to  prevent  the  tefli- 
mony  produced  before  them  from  being  counteracted  by  Hiberna- 
tion of  perjury  on  the  part  of  the  perfons  againli  whom  bills  were 
found.    This  is  a  privilege  which  may  be  waived  by  the  crcwa^ 
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CHAPTER  THE  TENTH. 

of  OFFENCES  against  PUBLIC 
JUSTICE. 


rT^HE  order  of  our  diftribution  will  next  lead  us  to  take 
A  into  confideration  fnch  crimes  and  mifdemefnors  as- 
more  efpecially  affect  the  common-wealth,  or  public  polity  of 
the  kingdom :  which  however,  as  well  as  thofe  which  are 
peculiarly  pointed  agamft  the  lives  and  fecurity  of  private 
fubje&s,  are  alfo  offences  againft  the  king,  a$  the  pater>- 
fqmilias  of  the  nation :  to  whom  it  appertains  by  his  regal 
office  to  prote£t  the  community,  and  each  individual  therein, 
from  every  degree  of  injurious  violence,  by  executing  thofe 
*aws>  which  the  people  themfelves  in  conjunction  with  him 
have  enafted  -?  or  at  leaft  have  confented  to,  by  an  agree- 
ment either  exprefsly  made  in  the  perfons  of  their  repre- 
ientatives,  or  by  a  tacit  and  implied  confent  prefumed  and 
proved  by  immemorial  ufage. 

The  fpecies  of  crimes,  which  we  have  now  before  us,  is 
fubdivided  into  fuch  a  number  of  inferior  and  fubordinate 
daffes,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary treatife,  and  be  infupportably  tedious  to  the  reader,  were 
I  to  examine  them  all  minutely,  or  with  any  degree  of  criti- 
cal accuracy.  I  fhall  therefore  confine  myfelf  principally  to 
general  definitions  or  descriptions  of  this  great  variety  of 
offences,  and  to  the  punifnmcnts  infli£led  by  law  for  each 
particular  offence ;  with  now  and  then  a  few  incidental  ob- 
servations :  referring  the  ftudent  for  more  particulars  to 
other  voluminous  authors ;  who  have  treated  of  thefe  fubje&s 

with 
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with  greater  precifion  and  more  in  detail,  than  is  confident 
with  the  plan  cf  thefe  commentaries. 

The  crimes  and  mifdemefnors  that  more  efpecially  affe& 
the  common-wealth,  may  be  divided  into  five  fpecies ;  viz. 
offences  againd  public  juflice^  againd  the  public  peace  >  againd  t 
public  trade,  againd  the  public  health,  and  againd  the  public 
police  or  oeconomy :  of  each  of  which  we  will  take  a  curfory 
view  in  their  order. 


First  then,  of  offences  againd  public  jujlice :  fome  of 
which  are  felonious,  whofe  punifhment  may  extend  to  death ; 
others  only  mifdemefnors.  I  fhall  begin  with  thofe  that  are 
mod  penal,  and  defcend  gradually  to  fuch  as  are  of  lefs 
malignity. 

1.  Imeezzling  or  vacating  records,  or  falsifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  of- 
fence againd  public  judice.  It  is  enabled  by  datute  8  Hen. 
VI.  c.  12.  that  if  any  clerk,  or  other  perfon,  fhall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  procefs  in  the 
fuperior  courts  of  judice  in  Weftmindcr-hall,  by  reafon 
whereof  the  judgment  mail  be  reverfed  or  not  take  effeft  ;  it 
(hall  be  felony  not  only  in  the  principal  aclors,  but  alfo  in  their, 
procurers  and  abettors,  And  this  may  be  tried  either  in  the 
king's  bench  or  common  pleas,  by  a  jury  de  medietate;  half 
officers  of  any  of  the  fuperior  courts,  and  the  other  half 
common  jurors.  Likewife  by  datute  21  Jac.  I.  c.  26.  to 
acknowlege  any  fine,  recovery,  deed  enrolled,  datute,  re- 
cognizance, bail,  or  judgment,  in  the  name  of  another  per- 
fon not  privy  to  the  fame,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
felves :  but  by  datute  4  W.  &  M.  c.  4.  to  perfoliate  any 
other  perfon  (as  bail)  before  any  judge  of  affize  or  other 
commiffioner  authorized  to  take  bail  in  the  country,  is  alfo 
felony.  For  no  man's  property  would  be  fafe,  if  records 
might  be  fupprefTed  or  falfified,  or  perfons  names  be  falfely 
ufurped  in  courts,  or  before  their  public  officers. 

L  3  2.  To 
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2.  To  prevent  abufes  by  the  extenfive  power,  which  the 
law  is  obliged  to  repofe  in  gaolers,  it  is  enacted  by  ftatute 
14  Edw.  JII.  c.  10.  that  if  any  gaoler  by  too  great  durefs  of 
imprifonment  makes  any  prifoner,  that  he  hath  in  ward,  be- 

£  1 29  ]  come  an  approver  or  an  appellor  againft  his  will ;  that  is,  as  we 
fhall  fee  hereafter,  to  accufe  and  turn  evidence  againft  fome 
other  perfon  ;  it  is  felony  in  the  gaoler.  For,  as  fir  Edward 
Coke  obferves  a,  it  is  not  lawful  to  induce  or  excite  any  man 
even  to  a  juft  accufation  of  another ;  much  Jefs  to.  do  it  by 
durefs  of  imprifonment  5  and  leaft  of  all  by  a  gaoler,  to 
whom  the  prifoner  is  committed  for  fafe  cuftody. 

3.  A  third  offence  againft  public  juftice  is  objlrucling  the 
execution  of  lawful  procefs.  This  is  at  all  times  an  offence 
of  a  very  high  and  prefumptuous  nature  \  but  more  particu- 
larly fo,  when  it  is  an  obftru£Hon  of  an  arreft  upon  criminal 
procefs.  And  it  hath  been  holden,  that  the  party  oppofmg 
fuch  arreft  becomes  thereby  particeps  cr  'iminis:  that  is,  an  ac- 
ceflbry  in  felony,  and  a  principal  in  high  treafon5.  For- 
merly one  of  the  greateft  obftru£Hons  to  public  juftice,  both 
of  the  civil  and  criminal  kind,  was  the  multitude. of  pretend-, 
ed  privileged  places,  where  indigent  perfons  affembled  toge- 
ther to  (belter  themfelves  from  juftice,  (efpecially  in  London 
and  Southwark,)  under  the  pretext  of  their  having  been  an- 
tient  palaces  of  the  crown,  or  the  like0:  all  of  which  fanc-. 
tuaries  for  iniquity  are  now  demolifhed,  and  the  oppofing  of 
any  procefs  therein  is  made  highly  penal,  by  the  ftatutes 
8  &  9  Will.  III.  c.  27.  9  Geo.  I.  c.  28.  and  1 1  Geo,  I.  c.  22. 
which  ena£t,  that  perfons  oppofing  the  execution  of  any  pro- 
cefs in  fuch  pretended  privileged  places  within  the  bills  of 
mortality,  or  abufing  any  officer  in  his  endeavours  to  execute 
his  duty  therein,  fo  that  he  receives  bodily  hurt,  fhall  be 
guilty  of  felony,  and  tranfported  for  feven  years:  and  perfons 
in  difguife,  joining  in  or  abetting  any  riot  or  tumult  on  fuch 
account,  or  oppofing  any  procefs,  or  affaulting  and  abufing 

*  3  Infh  91.  c  Such  as  Whit?- Friers,  and  it's  environs; 

i  Hawk.  P.  C.  1 2jt  the  Savoy ;  and  the  Mint  in  Southwark. 

any 
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any  officer  executing  or  for  having  executed  the  fame,  fhall 
be  felons  without  benefit  of  clergy. 

4.  An  efcape  of  a  perfon  arrefted  upon  criminal  procefs,  by 
eluding  the  vigilance  of  his  keepers  before  he  is  put  in  hold, 
is  alfo  an  offence  againft  public  juftice,  and  the  party  himfelf 
is  punifhable  by  fine  or  imprifonment d.  But  the  officer  per- 
mitting fuch  efcape,  either  by  negligence  or  connivance,  is  [  130]] 
much  more  culpable  than  the  prifoner  the  natural  defire  of 
liberty  pleading  ftrongly  in  his  behalf,  though  he  ought  in 
ftriftnefs  of  law  to  fubmit  himfelf  quietly  to  cuftody,  till 
cleared  by  the  due  courfe  of  juftice.    Officers  therefore 

who,  after  arreft,  negligently  permit  a  felon  to  efcape,  are  alfo 
punifhable  by  fine  e :  but  voluntary  efcapes,  by  confent  and 
connivance  of  the  officer,  are  a  much  more  ferious  offence  : 
for  it  is  generally  agreed  that  fuch  efcapes  amount  to  the 
lame  kind  of  offence,  and  are  punifhable  in  the  fame  degree, 
as  the  offence  of  which  the  prifoner  is  guilty,  and  for  which 
he  is  in  cuftody,  whether  treafon,  felony,  or  trefpafs.  And 
this  whether  he  were  a£iually  committed  to  gaol,  or  only 
under  a  bare  arreft  f.  But  the  officer  cannot  be  thus  punifhed, 
till  the  original  delinquent  hath  actually  received  judgment 
or  been  attainted  upon  verdift,  confeffion,  or  outlawry,  of  the 
crime  for  which  he  was  fo  committed  or  arrefted  :  otherwife 
it  might  happen,  that  the  officer  might  be  punifhed  for  treafon 
or  felony,  and  the  perfon  arrefted  and  efcaping  might  turn 
out  to  be  an  innocent  man.  But,  before  the  conviction  of 
the  principal  party,  the  officer  thus  neglefting  his  duty  may 
be  fined  and  imprifoned  for  a  mifdemefnor  K 

5.  Breach  of  prifon  by  the  offender  himfelf,  when  com- 
mitted for  any  caufe,  was  felony  at  the  common  law  h :  or 
even  corifpiring  to  break  it1.  But  this  feverity  is  mitigated 
by  the  ftatute  de  frangentibus  pfiJ8riam%  I  Edw.  II.  which 

d  2  Hawk.  P-  C.  122.  e  1  Hal.  P.  C.  588,  9.    2  Hawk* 

e  1  Hal;  P.C.  600.  P.  C.  134,  5. 

f  1  Hal.  P.  C.  590.    2  Hawk.  P.  C.  »  1  Hal.  P.  C.  607. 

I  34.  *  Brad,  /.  3.  c.  9, 

L  4  ena£b5 
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enacts,  that  no  perfon  (hall  have  judgment  of  life  or  member 
for  breaking  prifon,  unlefs  committed  for  fome  capital  of- 
fence. So  that  to  break  prifon  and  efcape,  when  lawfully 
committed  for  any  treafon  or  felony,  remains  ftill  felony  as 
at  the  common  law  •,  and  to  break  prifon,  (whether  it  be  the 
county  gaol,  the  flocks,  or  other  ufual  place  of  fecurity,) 
when  lawfully  confined  upon  any  other  inferior  charge,  is 
ftill  punifhable  as  a  high  mifdemefnor  by  fine  and  imprU 
fonment.  For  the  ftatute,  which  ordains  that  fuch  offence 
[  13 1  3  fhall  be  no  longer  capital,  never  meant  to  exempt  it  entirely 
from  every  degree  of  punifhment  K 


6.  Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  an  arreft  or  imprifonment  ;  and  it  is  generally  thq 
fame  offence  in  the  flranger  fo  refcuing,  as  it  would  have 
been  in  a  gaoler  to  have  voluntarily  permitted  an  efcape.  A 
refcue  therefore  of  one  apprehended  for  felony,  is  felony;  for 
treafon,  treafon ;  and  for  a  mifdemefnor,  a  mifdemefnor  alfo. 
But  here  likewife,  as  upon  voluntary  efcapes,  the  principal 
muft  firft  be  attainted  or  receive  judgment  before  the  refcuer 
can  be  punifhed  :  and  for  the  fame  reafon  ;  becaufe  perhaps 
in  facl:  it  may  turn  out  that  there  has  been  no  offence  com- 
mitted11. By  ftatute  1 1  Geo.  II.  c.  26.  and  24  Geo.  II.  c.  40  J 
if  five  or  more  perfons  affemble  to  refcue  any  retailers 
of  fpirituous  liquors,  or  to  affault  the  informers  againft 
them,  it  is  felony,  and  fubjecl:  to  tranfportation  for  feven 
years.  By  the  ftatute  16  Geo.  II.  c.  31.  to  convey  to  any 
prifoner  in  cuftody  for  treafon  or  felony  any  arms,  inftru- 
ments  of  efcape,  or  difguife,  without  the  knowlege  of  the 
gaoler,  though  no  efcape  be  attempted,  or  any  way  to  affift 
fuch  prifoner  to  attempt  an  efcape,  though  no  efcape  be 
actually  made,  is  felony,  and  fubje£ts  the  offender  to  tranf- 
portation for  feven  years  :  or  if  the  prifoner  be  in  cuftody 
for  petit  larceny  or  other  inferior  offence,  or  charged  with 
a  debt  of  1 00  /.  it  is  then  a  mifdemefnor,  punifhable  with 
fine  and  imprifonment.     And    by  feveral  fpecial  fta- 


5  2  Hawk.  P.C.  128, 


*  I  Hd.  P.  C.  607.    Foil.  344. 

tutes, 
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tutes  Sj  to  refcue  or  attempt  to  refcue,  any  perlpn  committed 
for  the  offences  enumerated  in  thofe  a£ts,  is  felony  without 
benefit  of  clergy }  and  to  refcue,  or  attempt  to  refcue,  the 
body  of  a  felon  executed  for  murder,  is  fingle  felony,  and 
fubjecl:  to  transportation  for  feven  years.  Nay,  even  if  any 
perfon  be  charged  with  any  of  the  offences  againft  the  black- 
aft,  9  Geo.  I.  c.  22.  and,  being  required  by  order  of  the 
privy  council  to  furrender  himfelf,  neglefts  fo  to  do  for  forty 
days,  both  he  and  all  that  knowingly  conceal,  aid,  abet,  or 
fuccour  him,  are  felons  without  benefit  of  clergy. 

7.  Another  capital  offence  againft  public  juftice  is  the  [  3 
returning  from  tranfportation,  or  being  feen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the 
offender  was  ordered  to  be  tranfported,  or  had  agreed  to 
tranfport  himfelf.  This  is  made  felony  without  benefit  of 
clergy  in  all  cafes,  by  ftatutes  4  Geo-  I.  c.  11.  6  Geo.  L 

c.  23.  16  Geo.  II.  c.  15.  and  8  Geo.  III.  c.  15.  as  is  alfo 
the  aflifting  them  to  efcape  from  fuch  as  are  conveying  them 
to  the  port  of  tranfportation  ( i ). 

8.  An  eighth  is  that  of  taking  a  reward,  under  pretence  of 
helping  the  owner  to  his  ftolen  goods.   This  was  a  contrivance 

1  6  Geo.  I.  c.  23.  (Tranfportation.)  19  Geo.  II.  c,  34.  (Smuggling.)  25 
9  Geo.  I.  c.  22.  (Black-a<5l.)  8  Geo.  Geo.  II.  c.  37.  (Murder.)  27  Geo.  i^. 
II.  c.  20.  (Deftroying  turnpikes,  &c.)    c.  15.  (Black-a&.) 


( 1 )  It  has  been  thought  that,  where  a  convict  has  been  par- 
doned upon  condition  of  tranfporting  himfelf  for  life  or  a  certain 
number  of  years,  if  he  did  not  comply  with  that  condition,  he  might 
be  remitted  to  his  original  fentence,  and  \n  fome  cafes  that  he  was 
fubjeel:  to  no  other  punifhment.  See  Leach's  Crown  Cafes  y  197. 
303.  But  the  24  Geo.  III.  c.  56.  feems  to  include  every  pollible 
cafe,  by  enacting,  that  if  any  offender  fhail  be  ordered  by  the  court 
to  be  tranfported,  or  fhall  agree  to  tranfport  himfelf  on  certain 
conditions,  either  for  life  or  any  number  of  years,  and  (hall  be 
afterwards  at  large  before  the  expiration  of  the  term,  withoutTW- 
ful  caufe,  in  any  part  of  Great  Britain  or  Ireland,  he  {hall,  being 
lawfully  convicted  thereof,  fuffer  death  without  benefit  oi  clergy. 

carried 
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carried  to  a  great  length  of  villany  in  the  beginning  of  the 
reign  of  George  the  firll :  the  confederates  of  the  felons  thus 
difpofmg  of  ftolen  goods,  at  a  cheap  rate,  to  the  owners 
themfelves,  and  thereby  ftifling  all  farther  inquiry.  The 
famous  Jonathan  Wild  had  under  him  a  well-difciplined 
corps  of  thieves  who  brought  in  all  their  fpoils  to  him ;  and 
he  kept  a  fort  of  public  office  for  reftoring  them  to  the  owners 
at  half  price.  To  prevent  which  audacious  practice,  to  the 
ruin  and  in  defiance  of  public  juftice,  it  was  enafted  by  fta- 
tute  4  Geo.  I.  c.  i  t.  that  whoever  {hall  take  a  reward  under 
the  pretence  of  helping  any  one  to  ftolen  goods,  {hall  fuffer 
as  the  felon  who  ftole  them ;  unlefs  he  caufes  fuch  principal 
felon  to  be  apprehended  and  brought  to  trial,  and  alfo  gives 
evidence  againft  them.  Wild,  {till  continuing  in  his  old  prac- 
tice, was  upon  this  ftatute  at  laft  convicted  and  executed111. 

9.  Receiving  of  ftolen  goods,  knowing  them  to  be  Jloletiy 
is  alfo  a  high  mifdemefnor  and  affront  to  public  juftice.  We 
have  feen  in  a  former  chapter11,  that  this  offence,  which  is 
only  a  mifdemefnor  at  common  law,  by  the  ftatute  3  &  4  W. 
&  M.  c.  9.  and  5  Ann.  c.  31.  makes  the  offender  acceffory 
to  the  theft  and  felony.  But  becaufe  the  acceffory  cannot  in 
general  be  tried,  unlefs  with  the  principal  or  after  the  prin- 
cipal is  convicted,  the  receivers  by  that  means  frequently 
eluded  juftice.  To  remedy  which,  it  is  enafted  by  ftatute 
1  Ann.  c.  9.  and  5  Ann.  c.  31.  that  fuch  receivers  may  {till 
be  profecuted  for  a  mifdemefnor,  and  punifhed  by  fine  and 
imprifonment,  though  the  principal  felon  be  not  before  taken 
U  *33]  ^°  as  to  ^e  pr°fecuted  and  convicted.  And,  in  cafe  of 
receiving  ftolen  lead,  iron,  and  certain  other  metals,  fuch 
offence  is  by  ftatute  29  Geo.  IL  c.  30.  punifhable  by  trans- 
portation for  fourteen  years0.  So  that  now  the  profecutor  has 
two  methods  in  his  choice  :  either  to  purufh  the  receivers  for 
the  mifdemefnor  immediately,  before  the  thief  is  taken p  j  or 

rv  See  ftat.  6  Geo.  I.  c.  23.  §  9.  of  goods  ftolen  by  bunnUbdatS,  &c.  in 

11  See  p2g-  38-.  the  Thames. 

0  See  aliofratute  2  Geo.  ITI.  c.  28.        P  Fuller,  373. 
§  12.  for  the  punilhment  of  receivers 

to 
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to  wait  till  the  felon  is  convi&ed,  and  then  punifh  them  as 
acceflbries  to  the  felony.  But  it.  is  provided  by  the  fame 
ftatutes,  that  he  {hall  only  make  ufe  of  one,  and  not  both 
of  thefe  methods  of  punifhment.  By  the  fame  ftatute  alfo 
29  Geo.  II.  c.  30.  perfons  having  lead,  iron,  and  other 
metals  in  their  cuftody,  and  not  giving  a  fatisfa&ory  ac- 
count how  they  came  by  the  fame,  are  guilty  of  a  mifde- 
mefnor  and  punifhable  by  fine  or  irnprifonment.  And  by 
ftatute  10  Geo.  III.  c.  48.  all  knowing  receivers  of  ftolen 
plate  or  jewels,  taken  by  robbery  on  the  highway,  or  when 
a  burglary  accompanies  the  ftealing,  may  be  tried  as  well 
before  as  after  the  convi&ion  of  the  principal,  and  whe- 
ther he  be  in  or  out  of  cuftody  ;  and,  if  ccnvi£red,  fhall 
be  adjudged  guilty  of  felony,  and  tranfported  for  fourteen 
years  (2). 


(2)  By  the  common  law,  the  receiving  of  ftolen  goods  was  3 
rnifdemefnor  ;  but  by  the  3  W.  &  M.  c.  9.  the  buyer  or  receiver 
of  ftolen  goods  was  made  an  acceffory  after  the  fac~t,  and  from 
that  time  the  common  law  rnifdemefnor  became  merged  in  the 
felony.  By  the  4  Geo.  L  c.  I  I.  perfons  convicted  of  buying  or 
receiving  ftolen  goods,  knowing  them  to  be  ftolen,  may  be  tranf- 
ported for  fourteen  years.  But  this  ftatute  has  a  reference  to 
the  former  ftatutes,  by  which  receivers  are  made  acceftbries,  and 
as  there  can  be  no  acceffories  to  petty  larceny,  this  ftatute  has 
operation  only  in  cafes  where  the  principal  is  previoufly  convicted 
of  grand  larceny.  Foft.  73.  378.  And  as  thefe  ftatutes  did  not 
extend  to  the  receivers  of  ftolen  goods,  where  the  principal  was 
guilty  only  of  petty  larceny,  the  22  Geo.  III.  c.  5.  was  pailed, 
which  comprehends  all  defcriptions  of  receivers  whatever,  it  ex- 
prefsly  excepts  the  receivers  of  lead,  iron,  copper,  brafs,  bell- 
metal,  and  folder,  who  are  punifhable  by  29  Geo.  II.  c.  30.  by 
tranfportation  for  fourteen  years,  and  alfo  the  cafe  where  the 
principal  has  been  convicted  of  grand  larceny,  or  fome  greater 
offence,  in  that  iirftance  the  receiver  mull  full  be  profeeuted  as  an 
acceffory  to  the  felony;  and  by  the  4  Geo.  I.  c.  11.  muft  be 
tranfported  for  fourteen  years.  But  in  every  other  inftance, 
whether  the  principal  has  committed  petty  larceny,  grand  larceny, 
pr  fome  greater  offence,  the  receiver  may  be  profeeuted  for  a 

rnifdemefnor, 
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10.  Of  a  nature  fomewhat  fimilar  to  the  two  laft  is  the 
offence  of  theft  bote,  which  is  where  the  party  robbed  not 
only  knows  the  felon,  but  alfo  takes  his  goods  again,  or 


mifdemefnor,  and  be  punifhed  by  fine,  imprifonnient,  or  whip- 
ping, whether  the  principal  felon  be,  or  be  not,  convicted,  or  be, 
or  be  not,  amenable  to  juftice.  And  every  perfon,  under  fifteen 
years  of  age,  guilty  of  any  felony  within  benefit  of  clergy,  mall 
be  entitled  to  a  pardon,  if  he  makes  fuch  a  difcovery  as  produces 
the  convi&ion  of  two  perfons  guilty  of  buying  or  receiving 
ftolen  goods.  It  has  been  determined  that  money  and  bank 
cotes  are  not  goods  within  the  meaning  of  thefe  ftatutes. 
Leach*  208,  368.  Upon  the  trial  of  the  receiver,  the  principal 
felon  may  be  admitted  a  witnefs.  Leach,  325.  When  the  3  6c 
4  W.  &  M.  c.  9.  had  made  the  receiver  of  ftolen  goods  an  ac- 
ceffory  after  the  fa£t,  his  punifhment  in  the  cafe  of  grand  larceny, 
was  the  fame  at  that  time  as  that  of  the  principal,  viz.  burning 
in  the  hand,  and  imprifonment  not  exceeding  a  year  :  but  the 
punifhment  of  the  principal  by  the  4  Geo.  I.  c.  11.  might  be 
changed  at  the  discretion  of  the  court  into  tranfportation  for 
feven  j  ears ;  but  it  feemed  to  be  underftood  till  lately,  that  the 
claufe  in  that  ftatute  refpecting  the  receiver  was  imperative,  and 
that  the  court  was  obliged  to  fentence  him  to  tranfportation  for 
fourteen  years.  Fqft.  73. 

The  words  in  the  firfl  claufe  refpecling  the  principal,  are  it 
Jhall  and  may  be  lawful  for  the  court,  if  they  think  ft,  inftead  of 
burning  in  the  hand,  to  order  the  offender  to  be  tranfported  for 
feve;:  y  ears.  In  the  claufe  refpedling  the  receiver,  the  fame  words, 
it  fball  and  may  be  lawful,  are  repeated,  though  the  words,  if  they 
think  ft,  are  omitted. 

Eut  ftill  it  feems  to  have  been  left  to  the  difcretiou  of  the 
Judge,  whether  he  would  adopt  the  former  punifhment  of  burning 
in  the  hand,  with  imprifonment  for  not  more  than  a  year,  or  the 
riew  punifhment  of  tranfportation  for  fourteen  years. 

Then  by  the  19  Geo.  III.  c.  74.  the  burning  in  the  hand 
may  be  changed  into  a  pecuniary  fine,  or  whipping  not  oftener 
than  thrice. 

This  I  am  affured  is  the  conitruftion  now  put  upon  the  ftatute 
4?y  feveral  able  Judges. 

Tranf- 
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other  amends,  upon  agreement  not  to  profecute.  This  is 
frequently  called  compounding  of  felony,  and  formerly  was 
held  to  make  a  man  an  acceflbry;  but  is  now  punifhed 
only  with  fine  and  imprifonment q.  This  perverfion  of 
juftice,  in  the  old  Gothic  conftitutions,  was  liable  to  the 
moft  fevere  and  infamous  punifhment.  And  the  Salic 
law,  "  latroni  earn  fimilem  habuit>  qui  fur 'turn  celare  vellety  et 
"  occult e Jtne  judice  compofttionem  ejus  admittere  r."  By  ftatute 
25  Geo.  II.  c.  36.  even  to  advertife  a  reward  for  the  return 
of  things  ftolen,  with  no  queftions  afked,  or  words  to  the 
fame  purport,  fubje&s  the  advertifer  and  the  printer  to  a 
forfeiture  of  50  /.  each. 

XU  Common  barretry  is  the  offence  of  frequently  ex- 
citing and  ftirring  up  fuits  and  quarrels  between  his  ma- 
jefty's  fubjefits,  either  at  law  or  otherwife  The  punifh- 
ment for  this  offence,  in  a  common  perfon,  is  by  fine  and 
imprifonment :  but  if  the  offender  (as  is  too  frequently  the 
cafe)  belongs  to  the  profefhon  of  the  law,  a  barretor,  who 
is  thus  able  as  well  as  willing  to  do  mifchief,  ought  alfo  to 
be  difabled  from  pra&ifmg  for  the  future  z.  And  indeed  it 
is  enafted  by  ftatute  12  Geo.  I.  c.  29.  that  if  any  one,  who 
hath  been  convi&ed  of  forgery,  perjury,  fubornation  of 
perjury,  or  common  barretry,  fhall  pra&ife  as  an  attorney* 

q  1  Hawk.  P.  C.  125.  s  1  Hawk.  P.  C.  243. 

r  Stiernh.  de  jure  Goth.  I.  3,  c.  5.  c  1  Hawk.  P.  C.  244. 


Tranfportation  for  fourteen  years  feems  too  fevere  a  punifhment 
for  a  flight  offence  of  this  nature. 

In  an  indictment  for  a  mifdemefnor,  containing  a  count  which 
ftates  the  things  ftolen  of  fuch  a  value  as  makes  the  offence  grand 
larceny  in  the  principal,  it  is  not  neceffary  to  aver  that  the  prin- 
cipal has  not  been  before  convicted ;  but  if  the  defendant  can  {hew 
that  he  has  been  before  convicted,  the  receiver  mull  be  acquitted 
upon  that  indictment,  though  he  would  fubject  himfelf  to  be  tried 
upon  another  indictment,  and  upon  conviction  would  be  liable  to 
tranfportation  for  fourteen  years.  5  T>  R.  83. 

I  folicitor, 
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folicitor,  or  agent,  In  any  fuit ;  the  court,  upon  complaint, 
{hall  examine  it  in  a  fummafy  way ;  and,  if  proved,  fhali 
direft  the  offender  to  be  tranfported  for  feven  years.  Here- 
unto may  alfo  be  referred  another  offence,  of  equal  malignity 
and  audacioufnefs  •,  that  of  fuing  another  in  the  liame  of  a 
fi£Utious  plaintiff-,  either  one  not  in  being  at  all,  or  one 
who  is  ignorant  of  the  fuit.  This  offence,  if  committed  iri 
any  of  the  king's  fuperior  courts,  is  left,  as  a  high  contempt, 
to  be  punimed  at  their  difcretion.  But  in  courts  of  a  lowef 
degree,  where  the  crime  is  equally  pernicious,  but  the  au- 
thority of  the  judges  not  equally  extenfive,  it  is  directed  by 
ftatute  8  Eliz.  c.  2.  to  be  punimed  by  fix  months  imprifon- 
ment,  and  treble  damages  to  the  party  injured. 


12.  Maintenance  is  an  offence  that  bears  a  near  rela*- 
tion  to  the  former  \  being  an  officious  intermeddling  in  a 

£  135  ]  fuit  that  no  way  belongs  to  one,  by  maintaining  or  affifting 
either  party  with  money  or  otherwife,  to  prOfecute  or  de- 
fend it  u  :  a  pra£lice  that  was  greatly  encouraged  by  the 
firft  introduction  of  ufes  w.  This  is  ail  offence  againft 
public  juftice,  as  it  keeps  alive  ftrife  and  contention,  and 
perverts  the  remedial  procefs  of  the  law  into  an  engine  of 
oppreffion.  And  therefore,  by  the  Roman  law,  it  was  a 
fpecies  of  the  crimen  falfi  to  enter  into  any  confederacy,  01* 
do  any  aft  to  fupport  another's  lawfuit,  by  money,  wit- 
neffes,  or  patronage  x.  A  man  may  however  maintain  the 
fuit  of  his  near  kinfman,  fervant,  or  poor  neighbour,  out  of 
charity  and  compaffion,  with  impunity.  Otherwife  the 
punifhment  by  common  law  is  fine  and  imprifonment  y  ; 
and  by  the  ftatute  32  Hen.  VIIL  c.  9.  a  forfeiture  of  ted 
pounds. 

13.  Champerty,  campi-partitio>  is"  a  fpecies  of  mainte- 
nance, and  punimed  in  the  fame  manner  2  :  being  a  bargain 

u  1  Hawk.  P.  C,  249.  y  1  Hawk.  P.  C.  255. 

w  Dr.  &  St.  203.  *  Ibid.  257, 

x  Ff.  48. 10.  20. 

with 
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with  a  plaintiff  or  defendant  campum  partire,  to  divide  the 
land  or  other  matter  fued  for  between  them,  if  they  prevail 
at  law  ;  whereupon  the  champertor  is  to  carry  on  the  party's 
fuit  at  his  own  expence*  Thus  champart,  in  the  French 
law,  fignifies  a  fibrillar  divifion  of  profits,  being  a  part  of  the 
crop  annually  due  to  the  landlord  by  bargain  or  cuftom. 
In  our  fenfe  of  the  word,  it  fignifies  the  purchafing  of  a 
fuit,  or  right  of  fuing  :  a  practice  fo  much  abhorred  by  our 
law,  that  it  is  one  main  reafon  why  a  chofe  in  action,  or 
thing  of  which  one  hath  the  right  but  not  the  poffeffion, 
is  not  affignable  at  common  law ;  becaufe  no  man  mould 
purchafe  any  pretence  to  fue  in  another's  right,  Thefe 
pelts  of  civil  fociety,  that  are  perpetually  endeavouring  to 
difturb  the  repofe  of  their  neighbours,  and  officioufly  in- 
terfering in  other  men's  quarrels,  even  at  the  hazard  of 
their  own  fortunes,  were  feverely  animadverted  on  by  the 
Roman  law  :  ((  qui  improbe  coeunt  in  alienam  litem,  id  quic~ 
(C  quid  ex  condemnatione  in  rem  ipfius  redact  um  fuerit  inter  cos 
S(  communicaretur,  lege  Julia  de  vi  privata  tenentur^  /'  and 
they  were  punifhed  by  the  forfeiture  of  a  third  part  of 
their  goods,  and  perpetual  infamy.  Hitherto  alfo  mult  be  [  136  ] 
referred  the  provifion  of  the  ftatute  32  Hen.  VIII.  c.  9. 
that  no  one  mall  fell  or  purchafe  any  pretended  right  or  title 
to  land,  unlefs  the  vendor  hath  received  the  profits  thereof 
for  one  whole  year  before  fuch  grant,  or  hath  been  in  ac- 
tual pofleflion  of  the  land,  or  of  the  reverfion  or  remain- 
der *,  on  pain  that  both  purchafor  and  vendor  {hall  each 
forfeit  the  value  of  fuch  land  to  the  king  and  the  profe- 
cutor.  Thefe  offences  relate  chiefly  to  the  commencement 
of  civil  fuits  :  but 

14.  The  compounding  of  informations  upon  penal  ftatutes 
are  an  offence  of  an  equivalent  nature  in  criminal  caufes ; 
and  are,  befides,  an  additional  mifdemefnor  againft  public 
juftice,  by  contributing  to  make  the  laws  odious  to  the 
people.    At  once  therefore  to  difcourage  malicious  in- 

f  Stat,  of  confpirat,  33  Edw.  L  k  Ff,  48.  7.  6. 

formers.* 
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formers,  and  to  provide  that  offences,  when  once  discovered, 
ihall  be  duly  profecuted,  it  is  enabled  by  ftatute  18  Eliz* 
c.  5.  that  if  any  perfon,  informing  under  pretence  of  any- 
penal  law,  makes  any  compofition  without  leave  of  the 
court,  or  takes  any  money  or  promife  from  the  defendant 
to  excufe  him,  (which  demonftrates  his  intent  in  commencing 
the  profecution  to  be  merely  to  ferve  his  own  ends,  and 
not  for  the  public  good  (3),)  he  {hall  forfeit  10  /.  {hall  ftand 
two  Lours  on  the  pillory,  and  {hall  be  for  ever  difabled  to 
fue  on  any  popular  or  penal  ftatute. 

15.  A  conspiracy  alfo  to  indict  an  innocent  man  of  fe~ 
lony  falfely  and  malicioufly,  who  is  accordingly  indi&edand 
acquitted,  is  a  farther  abufe  and  perverfionof  public  juftice  , 
for  which  the  party  injured  may  either  have  a  civil  aftion 
by  writ  of  confpiracy,  (of  which  we  fpoke  in  the  preceding 
book  c,)  or  the  confpirators,  for  there  mull  be  at  leaft  two 
to  form  a  confpiracy,  may  be  indi&ed  at  the  fuit  of  the 
king,  and  were  by  the  antient  common  law  d  to  receive 
what  is  called  the  villenous  judgment  viz.  to  lofe  their  //- 
heram  legem,  whereby  they  are  dlfcredited  and  difabled  as 
jurors  or  witnefles  5  to  forfeit  their  goods  and  chattels,  and 
lands  fol*  life  ;  to  have  thofe  lands  wafted,  their  houfes 
razed,  their  trees  rooted  up,  and  theii*  own  bodies  com- 
mitted to  prifon  K  But  it  now  is  the  better  opinion,  that 
]  the  villenous  judgment  is  by  long  difufe  become  obfolete  -y 
it  not  having  been  pronounced  for  fome  ages  :  but  inftead 
thereof  the  delinquents  are  ufually  fentenced  to  imprison- 
ment, fine,  and  pillory  (4).    To  this  head  may  be  referred 

c  Sec  vol.  lit  pag.  120,  1  t  Hawk-  P.  C.  193. 

Bra.  Ahr.  uk  conjpnacy.  28, 


(3}  But  this  fevere  ftatute  extends  even  to  penal  aftions,  where 
the  whole  penalty  i*  given  to  the  profecutor. 

(4)  Every  confederacy  to  injure  individuals,  or  to  do  a£Uwhich 
are  unlawful,  or  prejudicial  to  the  community,  is  a  confpiracy. 
Journeymen  who  refufe  to  work,  in  confequence  of  a  combination, 

m 
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the  offence  of  fending  letters,  "threatening  to  accufe  any 
perfon  of  a  crime  punifliable  with  death,  tranfportation, 
pillory,  or  other  infamous  punifhment,  with  a  view  to  ex- 
tort from  him  any  money  or  other  valuable  chattels.  This 
is  punimable  by  ftatute  30  Geo.  II.  c.  24.  at  the  difcretion  of 


till  their  wages  are  raifed,  may  be  indicted  for  a  confpiracy* 
i  Leach.  Hawk.  348.  But  by  the  40  Geo.  III.  c.  106.  any 
two  juftices  of  the  peace  have  cognizance  of  offences  of  this 
kind,  and  may  upon  conviction  punifh  the  offenders  by  imprifon- 
ment  in  the  county  gaol  for  three  months,  or  by  imprifonment 
and  hard  labour  in  the  houfe  of  correction  for  two  months. — 
One  perfon  alone  cannot  be  guilty  of  a  confpiracy  ;  but  one  per- 
fon may  be  profecuted  for  having  confpired  with  others,  and  may 
be  tried  and  convicted  alone.  1  Str,  193.  In  a  profecution  for 
a  confpiracy,  the  actual  fact  of  confpiring  need  not  be  proved, 
but  it  may  be  inferred  from  circumllances,  and  the  concurring 
conduct  of  the  defendants,  j  BLRep.  392. — In  the  cafe  of  William 
Stone,  who  was  indicted  for  high  treafon,  for  compafling 
the  death  of  the  king,  and  for  adhering  to  his  enemies,  the  over; 
act  to  which  the  evidence  chiefly  applied  was  the  confpiring  with 
John  Stone,  William  Jackfon,  and  others  unknown,  to  collect  in- 
telligence, and  to  communicate  it  to  the  enemy  for  their  aid  and 
inflruction.  And  the  Attorney-General  advanced  this  pofition, 
which  was  admitted  by  the  Court :  "  that,  as  the  overt  aft. 
*  charged  was  a  confpiracy,  of  which  proof  was  already  before 
"  the  Court,  the  act  of  each  confpirator  in  the  profecution  of 
"  fuch  confpiracy  was  evidence  againlt  all ;  that  it  had  been  fo 
"  determined  by  Mr.  J.  Buller  in  the  cafe  of  The  King  v.  Bowes 
H  and  others,  who  were  convicted  for  a  confpiracy  to  carry  away 
"  Lady  Strathmore ;  and  that  the  fame  principle  had  been  alfc 
"  fettled  in  The  King  v.  Hardy,  and  The  King  v.  Too  he,  at  the 
u  Old  Bailey  in  1794." — A  confpiracy  has  been  faid  to  be  com*, 
prehended  under  the  denomination  of  crimen  falfi,  and  a  perfon 
convicted  of  it  is  held  to  be  rendered  an  incompetent  witnefs, 
Leach.  349.  But  this  is  only  true  of  confpiracies,  the  object  of 
which  is  to  injure  by  fraud,  falfehood,  or  perjury  ;  for  Mr.  Bowes 
and  the  others  convicted  with  him  were  afterwards  held  to  be 
competent  witneffes  by  the  court  of  delegates, 

Vol.  IV,  JVJ  the 
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the  court,  with  fine;  imprifonment,  pillory,  whipping,,  or 
tranfportation  for;  feven  years, 

1 6.  The  next  offence  againft  public  juftiee  is  when  the 
fuit  is  paft  it's  commencement,  and  come  to  trial.  And  that 
is  the  crime  of  wilful  and  corrupt  perjury  :  which  is  defined; 
by  fir  Edward  Coke  f,  to  be  a  crime  committed  when  a  law^. 
fuf  oath  is  adminiftered,  in  fome  judicial  proceeding,  to  a 
perfbn  who  fwears  wilfully,  abfolutely>  and  falfelyy  in  a 
matter  material  to  the  iffue  or  point  in  queftion.  The  law 
takes  no  notice  of  any  perjury  but  fuch  as  is  committed  in 
fome  court  of  juftiee,  having  power  to  adminifter  an  oath  y 
or  before  fome  magiftrate  or  proper  officer,  inverted  with 
a  fimilar  authority,  in  fome  proceedings  relative  to  a  civil, 
fuit  or  a  criminal  pxpfecution  :  for  it  efteems  all  other  oaths, 
unneceflary  at  leaft,  and  therefore  will  not  punifh  the 
breach  of  them  (5},  For  which  reafon  it  is  much  to  be 
queftioned,  how  far  any  magiftrate  is  juftifiable  in  taking  a 
voluntary  affidavit  in  any  extrajudicial  matter,  as  is  now- 
too  frequent  upon  every  petty  occafion  :  fince  it  is  more 
than  poflible,  that  by  fuch  idle  oaths  a  man  may  frequently 
im  foro  confeientiae  incur  the  guilty  and  at  the  fame  time 

f  3  Inft.  164. 


(5)  Where  an  oath  is  required  by  an  aft  of  parliament,  but 
not  in  a  judicial  proceeding,  the  breach  of  that  oath  does  not 
feem  to  amount  to  perjury,  unjefs  the  llatute  enafts  that  fuch 
oath,  when  falfe,  mall  be  perjury,  or  (hall  fubjeft  the  offender  to, 
the  penalties  of  perjury. 

It  is.  remarkable  that  the  houfe  of  commons  have  no,  power; 
to  adminifter  an  path,  except  in  thofe  particular  inftances  in 
which  that  power  is  granted  to  them  by  exprefs  acls  of  parlia- 
ment. It  is  fuppofed  that  the  reafon  they  have  never  obtained 
the  general  authority  of  adminifterjng  an  oath,  is  owing  to  the 
jealoufy  of  the  upper  houfe,  which,  by  fecuring  this  privilege, 
to  itfelf,  prevents  the  commons  from  participating  in  the  judica- 
ture of  parliament, 
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evade  the  temporal  penalties,  of  perjury.    The  perjury 
mud  alfo  be  corrupt,  (that  is,  committed  ?nalo  atiimo,)  wil- 
ful, pofitive,  and  abfolute  \  not  upon  furprize,  or  the  like  : 
it  alfo  muft:  be  in  fome  point  material  to  the  queftion  in 
difpute  •,  for  if  it  only  be  in  fome  trifling  collateral  circum- 
ftance,  to  which  no  regard  is  paid,  it  is  no  more  penal  than 
in  the  voluntary  extrajudicial  oaths  before  mentioned  (6). 
Subornation  of  perjury  is  the  offence  of  procuring  another 
to  take  fuch  a  falfe  oath,  as  conftitutes  perjury  in  the  prin-  [  138  ] 
cipal.    The  punifhment  of  perjury  and  fubornation,  at 
common  law,  has  been  various.    It  was  antiently  death  ; 
afterwards  banifhment,  or  cutting  out  the  tongue  ;  then  for- 
feiture of  goods ;  and  now  it  is  fine  and  imprifonment, 
and  never  more  to  be  capable  of  bearing  teftimony  s.  But 
the  ftatute  5  Eliz.  c.  9.  (if  the  offender  be  profecuted  there- 
on) infli&s  the  penalty  of  perpetual  infamy,  and  a  fine  of 
40  /.  on  the  fuborner :  and  in  default  of  payment,  impri- 
fonment for  fix  months,  and  to  fland  with  both  ears  nailed 
to  the  pillory.    Perjury  itfelf  is  thereby  punifhed  with  fix 
months  imprifonment,  perpetual  infamy,  and  a  fine  of  20  /. 
or  to  have  both  ears  nailed  to  the  pillory.    But  the  pro- 
fecution  is  ufually  carried  on  for  the  offence  at  common 
law  •,  efpecially  as,  to  the  penalties  before  infli£ted,  the 
ftatute  2  Geo.  II.  c.  25.  fuperadds  a  power,  for  the  court 
to  order  the  offender  to  be  fent  to  the  houfe  of  correction 
for  a  term  not  exceeding  feven  years,  or  to  be  tranfported 
for  the  fame  period  \  and  makes  it  felony  without  benefit  of 
clergy  to  return  or  efcape  within  the  time.    It  has  fome- 
times  been  wifhed,  that  perjury,  at  leafl  upon  capital  accu- 
fations,  whereby  another's  life  has  been  or  might  have 
been  deftroyed,  was  alfo  rendered  capital,  upon  a  principle 
of  retaliation    as  it  is  in  all  cafes  by  the  laws  of  France  h. 

e  3  Inft.  163,  h  Montefq.  Sp.  L.  b.  2^  c.  **« 


(6)  A  man  may  be  indicted  for  perjury  in  fw  earing  that  lie 
lelieves  a  fact  to  be  true,  which  he  muft  know  to,  be  falfe*  Leach. 

M  2  And 
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And  certainly  the  odioufnefs  of  the  crime  pleads  ftrongly 
in  behalf  of  the  French  law.  But  it  is  to  be  confidered, 
that  there  they  admit  witnefles  to  be  heard  only  on  the  fide 
•of  the  profecution,  and  ufe  the  rack  to  extort  a  confeflion 
from  the  accufed.  In  fuch  a  conftitution  therefore  it  is 
neceflary  to  throw  the  dread  of  capital  punifhment  into 
the  other  fcale,  in  order  to  keep  in  awe  the  witnefles  for 
the  crown  ,  on  whom  alone  the  prifoner's  fate  depends ; 
fo  naturally  does  one  cruel  law  beget  another.  But  cor- 
poral and  pecuniary  punifhments,  exile,  and  perpetual  in- 
famy, are  more  fuited  to  the  genius  of  the  Englifh  law  : 
where  the  fa£t  is  openly  difcufled  between  witnefles  on 
.  both  fides,  and  the  evidence  for  the  crown  may  be  contra- 
dieted  and  disproved  by  thofe  of  the  prifoner.  "Where  in- 
[139]  deed  the  death  of  an  innocent  perfon  has  a&ually  been  the 
confequence  of  fuch  wilful  perjury,  it  falls  within  the  guilt 
of  deliberate  murder,  and  deferves  an  equal  punifhment : 
which  our  antient  law  in  fa£t  inflicted  K  But  the  mere  at- 
tempt to  deftroy  life  by  other  means  not  being  capital,  there 
is  no  reafon  that  an  attempt  by  perjury  fhould  \  much  lefs 
that  this  crime  fhould  in  all  judicial  cafes  be  punifhed  with 
death.  For  to  multiply  capital  punifhments  leflens  their 
effeft,  when  applied  to  crimes  of  the  deepeft  dye  \  and, 
deteftable  as  perjury  is,  it  is  not  by  any  means  to  be  com- 
pared with  fome  other  offences,  for  which  only  death  can 
be  infii&ed ;  and  therefore  it  feems  already  (except  perhaps 
in  the  inftance  of  deliberate  murder  by  perjury)  very  pro- 
perly punifhed  by  our  prefent  law,  which  has  adopted  the 
opinion  of  Cicero  k,  derived  from  the  law  of  the  twelve 
tables,  "  perjurii  poena  divi?ia>  exitium  \  human 'a ,  dcdecus  (7).' 

1 7.  Bribery  is  the  next  fpecies  of  offence  againft  public 
juflice ;  which  is  when  a  judge,  or  other  perfon  concerned 
in  the  adminiftration  of  juflice,  takes  any  undue  reward  to 

'  Britton.  c  5.  k  deLeg.  2.9, 


(7)  See  this  fubjeft  further  difcufled  in  p.  196.  po/l. 
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influence  his  behaviour  in  his  office  %  In  the  eaft  it  is  the 
cuftom  never  to  petition  any  fuperior  for  juftice,  not  except- 
ing their  kings,  without  a  prefent.  This  is  calculated  for 
the  genius  of  defpotic  countries  ;  where  the  true  principles 
of  government  are  never  underftood,  and  it  is  imagined  that 
there  is  no  obligation  from  the  fuperior  to  the  inferior,  no 
relative  duty  owing  from  the  governor  to  the  governed.  The 
Roman  law,  though  it  contained  many  fevere  injunctions 
againft  bribery,  as  well  for  felling  a  man's  vote  in  the  fenate 
or  other  public  afiembly,  as  for  the  bartering  of  common 
juftice,  yet,  by  a  ftrange  indulgence  in  one  inftance,  it  ta- 
citly encouraged  this  practice  ;  allowing  the  magi  (Irate  to 
receive  fmall  prefents,  provided  they  did  not  in  the  whole 
exceed  a  hundred  crowns  in  the  year m :  not  confidering 
the  infmuating  nature  and  gigantic  progrefs  of  this  vice, 
when  once  admitted.  Plato  therefore  more  wifely,  in  his 
ideal  republic  n,  orders  thofe  who  take  prefents  for  doing  [  *4°  j 
their  duty  to  be  punifhed  in  the  fevereft  manner  :  And  by 
the  laws  of  Athens  he  that  offered  was  alfo  profecuted,  as 
well  as  he  that  received  a  bribe  °.  In  England  this  offence 
of  taking  bribes  is  punifhed,  in  inferior  officers,  with  fine 
and  imprifonment ;  and  in  thofe  who  offer  a  bribe,  though 
not  taken,  the  fame  p.  But  in  judges,  efpecially  the  fupe^ 
rior  ones,  it  hath  been  always  looked  upon  as  fo  heinous  an 
offence,  that  the  chief  juftice  Thorpe  was  hanged  for  it  in 
the  reign  of  Edward  III.  By  a  ftatute  q  1 1  Hen.  IV.  all 
judges  and  officers  of  the  king,  convi£ted  of  bribery,  {hall 
forfeit  treble  the  bribe,  be  punifhed  at  the  king's  will,  and 
be  difcharged  from  the  king's  fervice  for  ever.  And  fome 
notable  examples  have  been  made  in  parliament,  of  perfons 
in  the  higheft  ftations,  and  otherwife  very  eminent  and  able5 
but  contaminated  with  this  fordid  vice  (8). 

1  1  Hawk.  P.  C.  168.  0  Pott.  Antiq,  b.  I.  c.  23. 

mFf.^.  if.  6,  p  3  Tuft.  147. 

n  de  Leg.  L  12.  <*  Ibid.  146. 

(8)  It  was  held  to  be  a  mifdemefnor  to  offer  a  fum  of  money  to 
the  firft  lord  of  the  treafury,  for  the  purpofe  of  obtaining  an  office 
or  appointment  under  government,  by  his  intereft  and  recommend- 
ation. 4  Burr*  2498.  For  bribery  at  elections,  fee  I  vol.  p.  1 79. 

M  3  18.  Em* 


Public 


Book  IV. 


18.  Embracery  is  an  attempt  to  influence  a  jury  cor- 
ruptly to  one  fide  by  promifes,  perfuafions,  entreaties,  mo- 
ney, entertainments,  and  the  like r*  The  punifhment  for 
the  perfon  embracing  is  by  fine  and  imprifonment ;  and  for 
the  juror  fo  embraced,  if  it  be  by  taking  money,  thepunifh- 
ment  is  (by  divers  Itatutes  of  the  reign  of  Edward  III.)  perpe- 
petual  infamy,  imprifonment  for  a  year,  and  forfeiture  of 
the  tenfold  value. 

19.  The  falfe  verdicl  of  jurors,  whether  occafioned  by 
embracery  or  not,  was  antiently  confidered  as  criminal,  and 
therefore  exemplarily  punifhed  by  attaint  in  the  manner  for- 
merly mentioned  s. 

20.  Another  offence  of  the  fame  fpecies  is  the  negligence 
of  public  officers  y  entrufted  with  the  adminiftration  of  juftice, 
,  as  fherifts,  coroners,  conftables,  and  the  like,  which  makes 
the  offender  liable  to  be  fined    and  in  very  notorious  cafes 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 

[  141  ]  one1.  Alfo  the  omitting  to  apprehend  perfons  offering  flolen. 
iron,  lead,  and  other  metals  to  fale,  is  a  mifdemefnor,  and 
punifhable  by  a  ftated  fine,  or  imprifonment,  in  purfuance 
of  the  ftatute  29  Geo.  II,  c.  30. 

21.  There  is  yet  another  offence  againft  public  juftice, 
which  is  a  crime  of  deep  malignity ;  and  fo  much  the  deeper, 
as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the 
injured  from  a  legal  profecution.  This  is  the  oppreffwn  and 
tyrannical  partiality  of  judges,  juftices,  and  other  magijlrates* 
in  the  adminiftration  and  under  the  colour  of  their  office. 
However,  when  profecuted,  either  by  impeachment  in  par^, 
liament,  or  by  information  in  the  court  of  king's  bench, 
(according  to  the  rank  of  the  offenders,)  it  is  fure  to  be 
feverely  punifhed  with  forfeiture  of  their  offices,  (either 
confequential  or  immediate,)  fines,  imprifonment,  or  other 

'1  Hawk.  P.  C.  259.  *  1  Hawk.  P.  C  168. 

•  See  Vol.  ill.  paj,  402,  40 j, 
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difcretionary  ceiifure,  regulated  by  the  nature  and  aggrava* 
tions  of  the  offence  committed  (9). 

22.  Lastly,  extortion  is  an  abufe  of  public  juftice,  which 
tonfifts  in  any  officer's  unlawfully  taking,  by  colour  of  his 
office,  from  any  man,  arty  money  or  thing  of  Value,  that  is 
not  due  to  him,  or  more  than  is  due,  or  before  it  is  due  u* 
The  punifhment  is  fine  and  imprifonment?  and  fometimes  a 
forfeiture  of  the  office. 

«  1  Hawk.  p.  c.  170. 


(9)  For  a&ions  and  profecutions  againft  juftiees  of  the  peae% 
fee  1  vol.  p0         n*  if. 
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CHAPTER   THE  ELEVENTH. 


OI   OFFENCES  AGAINST  THE  PUBLIC 

PEACE. 


WE  are  next  to  confider  offences  againft  the  public 
peace;  the  confervation  of  which  is  intrufted  to  the 
king  and  his  officers,  in  the  manner  and  for  the  reafons  which 
were  formerly  mentioned  at  large  a.  Thefe  offences  are  either 
fuch  as  are  an  adtual  breach  of  the  peace  ;  or  conftruftively 
fo,  by  tending  to  make  others  break  it.  Both  of  thefe  fpecies 
are  alfo  either  felonious,  or  not  felonious.  The  felonious 
breaches  of  the  peace  are  ftrained  up  to  that  degree  of  malig- 
nity by  virtue  of  feveral  modern  ftatutes  :  and,  particularly, 

ii  The  riotous  ajfembling  of  twelve  perfons,  or  more,  and 
not  difperfing  upon  proclamation.  This  was  firft  made  high 
treafon  by  ftatute  3  &  4  Edw.  VI.  c.  5.  when  the  king  was 
a  minor,  and  a  change  in  religion  to  be  effected  :  but  that 
ftatute  was  repealed  by  ftatute  i  Mar.  c.  1.  among  the  other 
treafons  created  fince  the  25  Edw.  HI.  5  though  the  prohibi- 
tion was  in  fubftance  re-ena£ted,  with  an  inferior  degree  of 
punifhment,  by  ftatute  1  Mar.  ft.  2.  c.  12.  which  made  the 
fame  offence  a  fingle  felony.  Thefe  ftatutes  fpecified  and 
particularized  the  nature  of  the  riots  they  were  meant  to  fup- 
prefs  ;  as,  for  example,  fuch  as  were  fet  on  foot  with  inten- 
tion to  offer  violence  to  the  privy  council,  or  to  change  the 
laws  of  the  kingdom,  or  for  certain  other  fpecific  purpofes  : 

*  Vol.  I.  pag.  uS.  268,350. 
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in  which  cafes,  if  the  perfons  were  commanded  by  procla- 
mation to  difperfe  and  they  did  not,  it  was  by  the  ftatute  of 
Mary  made  felony,  but  within  the  benefit  of  clergy ;  and 
alfo  theacl:  indemnified  the  peace  officers  and  their  afliftants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  fupprefs  fuch 
riot.  This  was  thought  a  neceflary  fecurity  in  that  fangui- 
nary  reign,  when  popery  was  intended  to  be  re-eftabliihed, 
which  was  like  to  produce  great  difcontents  :  but  at  firft  it  [  143  3 
was  made  only  for  a  year,  and  was  afterwards  continued  for 
that  queen's  life.  And,  by  ftatute  1  Eliz.  c.  16.  when  are- 
formation  in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  alfo  ;  and  then  expired. 
From  the  acceflion  of  James  the  firft  to  the  death  of  queen 
Anne,  it  was  never  once  thought  expedient  to  revive  it:  but, 
in  the  firft  year  of  George  the  firft,  it  was  judged  neceflary, 
in  order  to  fupport  the  execution  of  the  act  of  fettlement,  to 
renew  it,  and  at  one  ftroke  to  make  it  perpetual,  with  large 
additions.  For,  whereas  the  former' afts  exprefsly  defined 
and  fpecified  what  fhould  be  accounted  a  riot,  the  ftatute 
I  Geo.  I.  c.  5.  enacts,  generally,  that  if  any  twelve  perfons 
are  unlawfully  aflembled  to  the  difturbanee  of  the  peace,  and 
any  one  juftice  of  the  peace,  fherifF,  under-fherirF,  or  mayor 
of  a  town,  fhall  think  proper  to  command  them  by  procla- 
mation to  difperfe,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  fuch  contempt  fhall  be  fe- 
lony without  benefit  of  clergy.  And  farther,  if  the  reading 
of  the  proclamation  be  by  force  oppofed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  fuch 
oppofers  and  hinderers  are  felons  without  benefit  of  clergy  : 
and  all  perfons  to  whom  fuch  proclamation  ought  to  have  hem 
made j  and  knowing  of  fuch  hinderance,  and  not  .difperfing, 
are  felons  without  benefit  of  clergy.  There  is  the  like  in- 
demnifying claufe,  in  cafe  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  difperfe  them  \  being  copied  from 
the  aft  of  queen  Mary.  And,  by  a  fubfeqtient  claufe  of  the 
new  act,  if  any  perfon,  fo  r^toufly  aflembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  mcet- 
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ing-houfe,  dwelling-houfe,  or  out-houfes,  they  (hall  be  felons 
without  benefit  of  clergy  (i). 

2.  By  ftatute  I  Hen.  VII.  c.  7.  unlawful  hunting  in  any 
legal  foreft,  park,  or  warren,  not  being  the  king's  property, 
by  nighty  or  with  painted  facesy  was  declared  to  be  fingle 
felony.  But  now  by  the  ftatute  9  Geo.  I.  c.  22.  to  appear 
armed  in  any  inclofed  foreft  or  place  where  deer  are  ufually 
kept,  or  in  any  warren  for  hares  or  conies,  or  in  any  high 

L  x44  ]  road,  open  heath,  common,  or  down,  by  day  or  night,  with 
faces  blacked  or  otherwife  difguifed,  or  (being  fo  difguifed)  to 
hunt,  wound,  kill,  or  fteal  any  deer,  to  rob  a  warren,  or  to 
ileal  fifh,  or  to  procure  by  gift  or  promife  of  reward  any 
perfon  to  join  them  in  fuch  unlawful  aft,  is  felony  without 
benefit  of  clergy.  I  mention  thefe  offences  in  this  place,  not 
on  account  of  the  damage  thereby  done  to  private  property, 
but  of  the  manner  in  which  that  damage  is  committed : 
namely,  with  the  face  blacked  or  with  other  difguife,  and, 
being  armed  with  offenfive  weapons,  to  the  breach  of  the 
public  peace  and  the  terror  of  his  majefty's  fubjedls. 

3.  Also  by  the  fame  ftatute  9  Geo.  I.  c.  22.  amended  by 
ftatute  27  Geo.  II.  c.  15.  knowingly  to  fend  any  letter  with- 
out a  name,  or  with  a  fictitious  name,  de?nanding  money, 
venifon,  or  any  other  valuable  thing,  or  threatening  (without 
any  demand)  to  kill  any  of  the  king's  fubjefts,  or  to  fire  theii* 
houfes,  out-houfes,  barns,  or  ricks,  is  made  felony  without 
benefit  of  clergy  (2).  This  offence  was  formerly  high  trea-* 
fon  by  the  ftatute  8  Hen.  V.  c.  6. 

( t )  And  in  another  claufe  of  the  fame  aft,  perfons  injured  by 
any  buildings  being  demolifhed  by  a  riotous  affembly,  may  recover 
damages  in  an  aftion  againft  the  hundred.  And  it  was  determined 
after  the  riots  in  1780,  that  the  owners  of  houfes  might  recover 
damages  alfo  for  the  deftruftion  of  furniture,  or  for  any  injury  to 
their  property  done  at  the  fame  time  that  the  buildings  were  de- 
molifhed, or  were  in  part  pulled  down.    Dong.  673. 

(2)  The  words  of  thefe  ftatutes  are,  Jhall  knowingly  fend,  and 
therefore  it  has  been  determined  if  the  writer  of  a  threatening  let-' 
ter  delivers  it  himfelf,  he  is  not  guilty  of  felony.    Leach.  351. 
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4.  To  pull  down  or  deftroy  any  loci,  Jluice,  or  fioodgatey 
ercfted  by  authority  of  parliament  on  a  navigable  river,  is  by 
ftatute  1  Geo.  II.  ft.  2.  c.  19.  made  felony,  punifhable  with 
tranfportation  for  feven  years  (3).  By  the  ftatute  8  Geo.  II. 
c.  20.  the  offence  of  deftroying  fuch  works,  or  refcuing  any 
perfon  in  cuftody  for  the  fame,  is  made  felony  without  be- 
nefit of  clergy ;  and  it  may  be  inquired  of  and  tried  in  any 
adjacent  county,  as  if  the  faft  had  been  therein  committed. 
By  the  ftatute  4  Geo.  III.  c.  1 2.  malicioufly  to  damage  or 
deftroy  any  banks,  fluices,  or  other  works  on  fuch  navigable 
river,  to  open  the  floodgates,  or  other  wife  obftrufl:  the  na- 
vigation, is  again  made  felony,  punifhable  with  tranfporta- 
tion for  feven  years.  And  by  the  ftatute  7  Geo.  III.  c.  40. 
(which  repeals  all  former  a£ls  relating  to  turnpikes)  mali- 
cioufly to  pull  down  or  otherwife  deftroy  any  turnpike  gate, 
or  fence,  toll-houfe,  or  weighing-engine  thereunto  belonging, 
erected  by  authority  of  parliament,  or  to  refcue  any  perfon  [  145  ] 
in  cuftody  for  the  fame,  is  made  felony  without  benefit  of 
clergy ;  and  the  indiftment  may  be  inquired  of  and  tried  in 

any  adjacent  county  (4).  The  remaining  offences  againft  the 
public  peace  are  merely  mifdemefnors,  and  no  felonies*,  as, 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of 
two  or  more  perfons  in  fome  public  place,  to  the  terror  of 
his  majefty's  fubje&s  :  for,  if  the  fighting  be  in  private,  it  is 


(3)  This  ftatute  of  1  Geo.  II.  ft.  2.  c.  19.  after  feveral  conti- 
nuances, was  fuffered  to  expire  in  1748. 

(4)  The  ftatute  of  7  Geo.  III.  c.  40.  is  repealed  by  the  13 
Geo.  III.  c.  84.  by  which  the  offence  described  m  the  former  fta- 
tute is  made  felony,  punifhable  at  the  discretion  of  the  court  by 
tranfportation  for  feven  years,  or  imprifonrnent  for  any  time  not 
exceeding  three  years. 

And  this  is  extended  by  the  2 1  Geo.  III.  c.  20.  to  all  a&s  fub- 
fequent  to  the  13  Geo.  III.  which  had  been,  or  mould  in  future 
be,  paffed  for  amending  and  repairing  any  particular  turnpike  road 
in  England. 

7  to 
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no  affray  but  an  affau!tb.  Affrays  may  be  fuppreffed  by  any 
private  perfon  prefent,  who  is  jufhifiable  in  endeavouring  to 
part  the  combatants,  whatever  confequence  may  enfue  c.  But 
more  efpecially  the  conftable,  or  other  fimilar  officer,  how- 
ever denominated,  is  bound  to  keep  the  peace  ;  and  to  that 
purpofe  may  break  open  doors  to  fupprefs  an  affray,  or  ap- 
prehend the  affrayers ;  and  may  either  carry  them  before  a 
juftice,  or  imprifon  them  by  his  own  authority  for  a  conve- 
nient fpace  till  the  heat  is  over  •,  and  may  then  perhaps  alfo 
make  them  find  fureties  for  the  peace  d.  The  punifhment  of 
common  affrays  is  by  fine  and  imprifonment*,  the  meafure  of 
which  mufl  be  regulated  by  the  circumflances  of  the  cafe  : 
for,  where  there  is  any  material  aggravation,  the  punifhment 
proportionably  increafes.  As  where  two  perfons  coolly  and 
deliberately  engage  in  a  duel ;  this  being  attended  with  an 
apparent  intention  and  danger  of  murder,  and  being  a  high 
contempt  of  the  juftice  of  the  nation,  is  a  ftrong  aggravation 
of  the  affray,  though  no  mifchief  has  actually  enfued  €.  An- 
other aggravation  is,  when  thereby  the  officers  of  juftice  are 
difturbed  in  the  due  execution  of  their  office ;  or  where  a 
refpecl  to  the  particular  place  ought  to  reftrain  and  regulate 
men's  behaviour,  more  than  in  common  ones*,  as  in  the 
[  146  ]  king's  court,  and  the  like.  And  upon  the  fame  account  alfo 
all  affrays  in  a  church  or  church-yard  are  efleemed  very 
heinous  offences,  as  being  indignities  to  him  to  whofe  fervice 
thofe  places  are  confecrated.  Therefore  mere  quarrelfome 
words,  which  are  neither  an  affray  nor  an  offence  in  any 
other  place,  are  penal  here.  For  it  is  enacted  by  ftatute  5  &  6 
Edw.  VI.  c.  4.  that  if  any  perfon  {hall,  by  words  only, 
quarrel,  chide,  or  brawl,  in  a  church  or  church-yard,  the 
ordinary  fhall  fufpend  him,  if  a  layman,  ab  ingreffu  ecclefiac  j 
and,  if  a  clerk  in  orders,  from  the  miniftration  of  his  office 
during  pleafure.  And,  if  any  perfon  in  fuch  church  or 
church-yard  proceeds  to  fmite  or  lay  violent  hands  upon  an- 
other, he  fhall  be  excommunicated  tpfo  facto  j  or  if  he  ftrikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to 

b  1  Hawk.  l\C.  134.  d  r  Hawk,  P.  C.  137. 

c          136.  e  IbicL  138. 
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ftrike,  he  (hall  befides  excommunication  (being  conviftedby 
a  jury)  have  one  of  his  ears  cut  off:  or,  having  no  ears,  be 
branded  with  the  letter  F  in  his  cheek.  Two  perfons  may 
be  guilty  of  an  affray  :  but, 

6.  Riots,  routs,  and  unlawful  ajfemblies,  muft  have  three 
perfons  at  lead  to  conftitute  them.  An  unlawful  ajfembly  is 
when  three,  or  more,  do  afTemble  themfelves  together  to  do 
an  unlawful  act,  as  to  pull  down  inclofures,  to  deftroy  a 
warren  or  the  game  therein  ;  and  part  without  doing  it,  or 
making  any  motion  towards  it f.  A  rout  is  where  three  or 
more  meet  to  do  an  unlawful  aft  upon  a  common  quarrel,  as 
forcibly  breaking  down  fences  upon  a  right  claimed  of  com- 
mon, or  of  way:  and  make  fome  advances  towards  its.  A 
riot  is  where  three  or  more  actually  do  an  unlawful  act  of 
violence,  either  with  or  without  a  common  caufe  or  quarrel h : 
as  If  they  beat  a  man  or  hunt  and  kill  game  in  another's 
park,  chafe,  warren,  or  liberty ;  or  do  any  other  unlawful 
act  with  force  and  violence ;  or  even  do  a  lawful  aft,  as 
removing  a  nufance,  in  a  violent  and  tumultuous  manner. 
The  punifhment  of  unlawful  affemblies,  if  to  the  number  of 
twelve,  we  have  juft  now  feen,  may  be  capital,  according  [ 
to  the  circumftances  that  attend  it ;  but,  from  the  number 
of  three  to  eleven,  is  by  fine  and  imprifonment  only.  The 
fame  is  the  cafe  in  riots  and  routs  by  the  common  law ;  to 
which  the  pillory  in  very  enormous  cafes  has  been  fometimes 
fuperadded  K  And  by  the  ftatute  13  Hen.  IV.  c.  7.  any  two 
juft  ices,  together  with  the  fheriff  or  under-fheriff  of  the 
county,  may  come  with  the  pojfe  comitatus,  if  need  be,  and 
fupprefs  any  fuch  riot,  aflembly,  or  rout,  arreft  the  rioters, 
and  record  upon  the  fpot  the  nature  and  circumftances  of  the 
whole  tranfaftion ;  which  record  alone  (hall  be  a  fufficient 
conviftion  of  the  offenders.  In  the  interpretation  of  which 
ftatute  it  hath  been  holden,  that  all  perfons,  noblemen  and 
others,  except  women,  clergymen,  perfons  decrepit,  and  in- 


f  3  Inft.  176, 

*  Bra,  Ab>\  t%  Rloz.  4.  5^ 


*  3  Inft. 176. 
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fants  under  fifteen,  are  bound  to  attend  the  juftices  in  fup. 
prelFmg  a  riot,  upon  pain  of  fine  and  imprifonment ;  and  that 
any  battery,  wounding,  or  killing  the  rioters,  that  may  hap- 
pen in  fupprefling  the  riot,  is  juftifiable  K  So  that  our  an- 
tient  law,  previous  to  the  modern  riot  aft,  feems  pretty  well 
to  have  guarded  againft  any  violent  breach  of  the  public 
peace ;  efpecially  as  any  riotous  affembly  on  a  public  or  ge- 
neral account,  as  to  redrefs  grievances  or  pull  down  all  in- 
clofures,  and  alfo  refilling  the  king's  forces  if  fent  to  keep 
the  peace,  may  amount  to  overt  a£ts  of  high  treafon,  by 
levying  war  againft  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of 
tumultuous  petitioning  ;  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore by  ftatute  13  Car.  II.  ft.  1.  c.  5.  it  is  ena£ted,  that  not 
more  than  twenty  names  lhall  be  figned  to  any  petition  to 
the  king  or  either  houfe  of  parliament,  for  any  alteration 
of  matters  eftabliftied  by  law  in  church  or  ftate  unlefs  the 
contents  thereof  be  previoufly  approved,  in  the  country,  by 
three  juftices,  or  the  majority  of  the  grand  jury  at  the  aflifes 
or  quarter-feflions  ;  and,  in  London,  by  the  lord  mayor,  al- 
dermen, and  common  council  k  ;  and  that  no  petition  (hall 

£  148  ]  be  delivered  by  a  company  of  more  than  ten  perfons  ;  on  pain 
in  either  cafe  of  incurring  a  penalty  not  exceeding  100/.  and 
three  months  imprifonment. 

8.  An  eighth  offence  againft  the  public  peace  is  that  of  a 
forcible  entry  or;  detainer ;  which  is  committed  by  violently 
taking  or  keeping  pofleffion  of  lands  and  tenements,  with 
menaces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  perfon  difleifed,  or 
turned  out  of  pofTeflion,  unlefs  his  entry  was.  taken  away  or 
barred  by  his  own  neglecT:,  or  other  circumftances ;  which 
were  explained  more  at  large  i,n  a  former  volume      But  this 

j  1  Hal.  P.  C.  495.  1  Hal.  P.  C.  1 6 1.  the  lead  in  petitions  to  parliament  for 
k  This  may  be  one  realon  (a^nong    the  alteration  of  any  eftabli-ihed  law. 

others)  why  the  corporation  of  London.       *  See  Vol.  Ill,  pag.  174, 

Las,  f;nce  the  reiroraiion,  ufually  taker\ 
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being  found  very  prejudicial  to  the  public  peace,  It  was  thought 
neceffary  by  feveral  ftatutes  to  reftrain  all  perfons  from  the  ufe 
of  fuch  violent  methods,  even  of  doing  themfelves  juftice  *, 
and  much  more  if  they  have  no  juftice  in  their  claim m.  So 
that  the  entry  now  allowed  by  law  is  a  peaceable  one  ; 
that  forbidden  is  fuch  as  is  carried  on  and  maintained  with 
force,  with  violence,  and  unufual  weapons.  By  the  ftatute 
5  Ric.  II.  ft.  1.  c.  8.  all  forcible  entries  are  punifhed  with  im- 
prifonment  and  ranfom  at  the  king's  will.  And  by  the  feveral 
ftatutes  of  15  Ric.  II.  c.  2.  8  Hen.  VI.  c.  9.  31EHZ.  c.  11. 
and  aijac.  I.  c.  15.  upon  any  forcible  entry,  or  forcible 
detainer  after  peaceable  entry,  into  any  lands,  or  benefices  of 
the  church,  one  or  more  juftices  of  the  peace,  taking  fuffi- 
cient  power  of  the  county,  may  go  to  the  place,  and  there 
record  the  force  upon  his  own  view,  as  in  cafe  of  riots  ;  and 
upon  fuch  conviction  may  commit  the  offender  to  gaol,  till 
he  makes  fine  and  ranfom  to  the  king.  And  moreover  the 
juftice  or  juftices  have  power  to  fummon  a  jury,  to  try  the 
forcible  entry  or  detainer  complained  of :  and,  if  the  fame 
be  found  by  that  jury,  then,  befides  the  fine  on  the  offender, 
the  juftices  fhall  make  reftitution  by  the  fheriff  of  the  poffef- 
fion,  without  inquiring  into  the  merits  of  the  title  \  for  the 
force  is  the  only  thing  to  be  tried,  punifhed,  and  remedied  by 
them  :  and  the  fame  may  be  done  by  indictment  at  the  gene- 
ral feffiona.  But  this  provifion  does  not  extend  to  fuch  as 
endeavour  to  maintain  poffeffion  by  force,  where  they  them- 
felves, or  their  anceftors,  have  been  in  the  peaceable  enjoy-  [ 
nient  of  the  lands  and  tenements,  for  three  years  immediately 
preceding1*, 

9.  The  offence  of  riding  or  going  armed^  with  dangerous  or 
unufual  weapons,  is  a  crime  againft  the  public  peace,  by  terri- 
fying the  good  people  of  the  land;  and  is  particularly  prohi- 
bited by  the  ftatute  of  Northampton,  2  Edw.  III.  c.  3.  upon 
pain  of  forfeiture  of  the  armsj  and  imprifonm.ent  during  the 

m  1  Hawk.  P.  C,  14T.  pired,  is  faid  to  be  a  forcible  detainer, 

9  Holding  over  by  force,  where  the    (Cro.  Jac.  1 0 9 s ) 
Sonant's  title  was  under  a  leafe,  now  e» 

king's 
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king's  plca'furc:  in  like  manner,  as  by  the  laws  of  Solon,  every 
Athenian  was  finable  who  walked  about  the  city  in  ar- 
mour0* 

10.  Spreading  falfe  news>  to  make  difcord  between  the 
king  and  nobility,  or  concerning  any  great  man  of  the  realm, 
is  punifhable  by  common  lawp  with  fine  and  imprifonment ; 
which  is  confirmed  by  Ihitutes  Weftm.  i.  3  Eelw.  !•  c.  34* 
Z  Ric.II.  ft.  1.  c.  5.  and  12  Ric.  II.  c.  1 1. 

11.  False  and  pretended  prophecies >  with  intent  to  difturb 
the  peace,  are  equally  unlawful,  and  more  penal ;  as  they 
raife  enthufiaftic  jealoulies  in  the  people,  and  terrify  them , 
with  imaginary  fears.  They  are  therefore  punifhed  by  our 
law,  upon  the  fame  principle  that  fpreading  of  public  news 
of  any  kind,  without  communicating  it  firft  to  the  magiftrate, 
was  prohibited  by  the  antient  Gauls q.  Such  falfe  and  pre- 
tended prophecies  were  punifhed  capitally  by  ftatute  1  Edw. 
VI.  c.  12.  which  was  repealed  in  the  reign  of  queen  Mary. 
And  now  by  the  ftatute  5  Eliz.  c.  1 5.  the  penalty  for  the  firft 
offence  is  a  fine  of  ten  pounds  and  one  years  imprifonment ; 
for  the  fecond,  forfeiture  of  all  goods  and  chattels,  and  im* 
prifonment  during  life. 

[  150  ]  12.  Besides  a£lual  breaches  of  the  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of 
the  fame  denomination.  Therefore  challenges  to  fight  ^  either 
by  word  or  letter,  or  to  be  the  bearer  of  fuch  challenge,  are 
punifhable  by  fine  and  imprifonment,  according  to  the  cir- 
cumftances  of  the  offence1".  If  this  challenge  arifes  on  ac- 
count of  any  money  won  at  gaming,  or  if  any  aflault  or  affray 
happen  upon  fuch  account,  the  offender,  by  ftatute  9  Anne 
c.  14.  fhall  forfeit  all  his  goods  to  the  crown,  and  fuffer  two 
years  imprifonment. 

0  Pc;tt.  Antiq.  b.T.  c.  26.  fafyenftmmes  twrariosatgiteimperifos 
P  2lni\.      A    3  Inft.  198,                "  foljh  rumoribus  terreri,  et  ad  /acinus 

1  4(  liab^nt  t'\:>ihus  funiium,  f.  quis    "  hnpelli,  ci  dt)  fummis  rebus  conjllium 
^     44  quid  de  repulilica  apuitimis  rumore  out    (i  enperc  cognitvm  eft.1'    Cxf.  de  bclb 

4i  fuma  acceperit,  uti  ad  ma^ijirutum  de-     Gall.  /?/;.  6.  cap,  19. 

afcrat)  neve  cum  alio communicot ;  quod       7  1  Hawk.  P.  C.  135.  138. 

13.  Of 
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13.  Of  a  nature  very  fimilarto  challenges  are  Uhelsylibelli 
fatnoft)  which,  taken  in  their  largeft  and  moft  e>xtenfive  fenfe, 
fignify  any  writings,  pictures,  or  the  like,  of  an  immoral  or 
illegal  tendency  •,  but,  in  the  fenfe  under  which  we  are  now  to 
confider  them,  are  malicious  defamations  of  any  perfon,  and 
efpecially  a  magiftrate,  made  public  by  either  printing,  writ- 
ing, figns,  or  pictures,  in  order  to  provoke  him  to  wrath,  or 
expofe  him  to  public,  hatred,  contempt,  and  ridicule s.  The 
direct  tendency  of  thefe  libels  is  the  breach  of  the  public 
peace,  by  {lining  up  the  objects  of  them  to  revenge,  and  per- 
haps to  bloodftied.  The  communication  of  a  libel  to  any 
one  perfon  is  a  publication  in  the  eye  of  the  law 1  :  and  there- 
fore the  fending  an  abufive  private  letter  to  a  man  is  as  much 
a  libel  as  if  it  Were  openly  printed,  for  it  equally  tends  to  a 
breach  of  the  peace1.  For  the  fame  reafon  it  is  immaterial 
with  refpecl:  to  the  effence  of  a  libel,  whether  the  matter  of 
it  be  true  or  falfeu ;  fmce  the  provocation,  and  not  the  falilty, 
is  the  thing  to  be  punifhed  criminally :  though,  doubt- 
lefs,  the  falfhood  of  it  may  aggravate  it's  guilt,  and  enhance 
it's  punifhment  (5).  In  a  civil  aftion,  we  may  remember,  a 
libel  muft  appear  to  be  falfe,  as  well  as  fcandalousw;  for,  if 
the  charge  be  true,  the  plaintiff  has  received  no  private  injury, 
and  has  no  ground  to  demand  a  compenfation  for  himfelf, 
whatever  offence  it  maybe  againft  the  public  peace:  and  C  1 5 1  3 
therefore,  upon  a  civil  action,  the  truth  of  the  accufation 
may  be  pleaded  in  bar  of  the  fuit.  But,  in  a  criminal  profe- 
cution,  the  tendency  which  all  libels  have  to  create  animo- 

*  1  Hawk.  P.  C.  193.  u  Moor.  627.  5  Rep.  125.  11  Mod. 
f  Moor.  813.  99- 

*  2  Brown.  151.  12  Rep.  35.    Hob.  w  See  Vol,  IIJ.  pag.  125, 
215.  Poph.  139.  1  Hawk.  P.C.  195. 


(5)  Where  truth  is  a  greater  provocation  than  falfhood,  and 
therefore  has  a  greater  tendency  to  produce  a  breach  of  the  public 
peace,  then  it  is  certainly  true  that  the  greater  truth,  the  greater 
libel.  Afperis  facetiis  inlufus-,  qua  vli  mulium  ex  "oe.ro  traxere9 
acrem  fat  memoriam  r din f aunt*    T.AC.  Ann.  ijf.  c>  68, 

Vol.  IV,  N  fitfeg, 
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fities,  and  to  difturb  the  public  peace,  is  the  whole  that  the 
law  confiders.  And  therefore,  in  fuch  profecutions,  the 
only  points  to  be  enquired  into  are,  firft,  the  making  or 
publifhing  of  the  book  or  writing  ;  and,  fecondly,  whether 
the  matter  be  criminal :  and,  if  both  thefe  points  are  againft 
the  defendant,  the  offence  againft  the  public  is  complete. 
The  punifhmant  of  fuch  libellers,  for  either  making,  repeat- 
ing, printing,  or  publifhing  the  libel,  is  fine,  and  fuch  cor- 
poral puniihment  as  the  court  in  it's  difcretion  mail  inflict ; 
regarding  the  quantity  of  the  offence,  and  the  quality  of  the 
offender x  (6).    By  the  law  of  the  twelve  tables  at  Rome, 

x  I  Hawk.  P.  C.  196. 


(6)  Though  it  has  been  held,  at  leaft  for  thefe  two  centuries, 
that  the  truth  of  a  libel  is  no  juftification  in  a  criminal  profecution? 
yet  in  many  inflances  it  is confidered  an  extenuation  of  the  offence; 
and  the  court  of  King's  Bench  has  laid  down  this  general  rule, 
viz.  that  it  will  not  grant  an  information  for  a  libel,  unlefs  the 
profecutor,  who  applies  for  it,  makes  an  affidavit,  afferting  directly 
and  pointedly,  that  he  is  innocent  of  the  charge  imputed  to  him. 
But  this  rule  may  be  difpenfed  with,  if  the  perfon  libelled  re fides 
abroad,  or  if  the  imputations  of  the  libel  are  general  and  maennite, 
or  if  it  is  a  charge  againft  the  profecutor  for  language  which  he 
has  held  in  parliament.    Dong.  271.  372. 

It  had  frequently  been  determined  by  the  court  of  King's  Bench  9 
that  the  only  queitions  for  the  confideration  of  the  jury,  in  crimi- 
nal profecutions  for  libels,  were  the  fact  of  publication,  and  the 
truth  of  the  innuendos,  that  is,  the  truth  of  the  meaning  and  lenfe 
of  the  paffages  of  the  libel,  as  ftated  and  averred  in  the  record, 
and  that  the  judge  or  court  alone  were  competent  to  determine 
whether  the  fubjeft  of  the  publication  was  or  was  not  a  libel.  See 
the  cafe  of  the  Dean  of  St.  Afaph,  3  T.  R.  428.  But  the  legality 
of  this  do&rine  having  been  much  controverted,  the  32  Geo.  III. 
c.  60.  was  paffed,  intituled  An  acl  to  remove  doubts  refped'wg  the 
furi0&ns  of juries  in  cafes  of  libels.  And  it  declares  and  enacls,  that 
on  every  trial  of  an  indicr.ment  or  information  for  a  libel,  the  jury 
may  give  a  general  verdi£t  of  guilty,  or  not  guilty,  upon  the  whole 
matter  in  iifue,  and  (hall  not  be  required  or  directed  by  the  judge 
to  find  the  defendant  guilty,  merely  on  the  proof  of  the  pubh'ca. 

tioa. 
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Jibels,  which  affecled  the  reputation  of  another,  were  made 
a  capital  offence  ;  but,  before  the  reign  of  Auguftus,  the  pu- 
nifhment  became  corporal  only  y.  Under  the  emperor  Va- 
lentinian  z  it  was  again  made  capital,  not  only  to  write,  but 

y  *  wQuinetiam  lex 

Foenaque  lain,  malo  quae  nollei  cannuie  quenquam 

Di'fcribi : — • — vertefe  modum  formidlne  luitis.         Kor.  ad  Aug.  152. 

»  Cod.  9.  36.  V 


lion  of  the  paper  charged  to  be  a  libel,  and  of  the  fenfe  afcribed 
to  it  in  the  record.  But  the  ftatute  provides,  that  the  judge  may 
give  his  opinion  to  the  jury  reflecting  the  matter  in  ifiue,  and  the 
jury  may  at  their  discretion,  as  in  other  cafes,  lind  a  fpecial  verdict, 
and  the  defendant,  if  convicted,  may.  move  the  court,  as  before 
the  ftatute,  in  arreft  of  judgment,  A  perfon  may  be  punimed  for 
a  libel  reflecting  on  the  memory  and  character  of  the  dead,  but  it 
muft  be  alleged,  and  proved  to  the  fatisfaction  of  the  jury,  that 
the  author  intended  by  the  publication  to  bring  difhonour  and 
contempt  on  the  relations  and  defendants  of  the  deceafed, 
4  T.R.  126. 

It  is  not  a  libel  to  publifh  a  correct  copy  of  the  reports  or  re- 
folutions  of  the  two  houfes  of  parliament,  or  a  true  account  of 
the  proceedings  of  a  court  of  juftice.  "  For  though  (as  Mr. 
*c  Juftice  Lawrence  has  well  obferved)  the  publication  of  fuck 
<c  proceedings  may  be  to  the  difadvantage  of  the  particular  indi- 
iJ  vidual  concerned,  yet  it  is  of  vail  importance  to  the  public  that 
cc  the  proceedings  of  courts  of  juftice  mould  be  univerfally  known. 
64  The  general  advantage  to  the  country  in  having  thefe  proceed- 
**  ings  made  public,  more  than  counterbalances  the  inconveniencies 
"  to  the  private  perfons,  whofe  conduct  may  be  the  fubject  of 
*£  fuch  proceedings. "    R.  v.  Wright.  8  T.  R.  293. 

But  this  will  not  apply  to  the  publication  of  part  of  a  trial, 
before  it  is  finally  concluded  ;  for  that  might  enable  the  friends  of 
parties  to  pervert  the  juftice  of  the  court  by  the  fabrication  of 
evidence,  and  other  impure  practices. 

Nor  ought  it  to  extend  to  the  publication  of  trials,  where  in- 
decent evidence  muft  from  necefiity  be  introduced  ;  for  it  would 
be  in  vain  to  turn  women  and  children  out  of  court,  if  they  are 
afterwards  permitted  to  read  what  has  paiTed  in  their  abfence, 

-  N2  The 
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to  publifh,  or  even  to  omit  deftroying  them.  Our  law,  in 
this  and  many  other  refpe&s,  correfponds  rather  with  the 
middle  age  of  Roman  jurifprudence,  when  liberty,  learning, 
and  humanity,  were  in  their  full  vigour,  than  with  the  cruel 
edicts  that  were  eftabliflied  in  the  dark  and  tyrannical  ages 
of  the  ancient  decemviri^  or  the  later  emperors. 

"  In  this  and  the  other  inflances  which  we  have  lately  con- 
fidered,  where  blafphemous,  immoral,  treafonable,  fehifma- 
tical,  feditious,  or  fcandalous  libels  are  punifhed  by  the 
Engiim  law,  fome  with  a  greater,  others  with  a  lefs  degree 
of  feverity  ;  the  liberty  of  the  prefsy  properly  underftood,  is 
by  no  means  infringed  or  violated.  The  liberty  of  the  prefs 
is  indeed  eflential  to  the  nature  of  a  free  ftate  ;  but  this  con- 
fills  in  laying  no  previous  reft  Taints  upon  publications,  and 
not  in  freedom  from  cenfure  for  criminal  matter  when  pub- 
£  152  ]  lifhcd.  Every  freeman  has  an  undoubted  right  to  lay  what 
fentiments  he  pleafes  before  the  public  :  to  forbid  this,  is  to 
deftroy  the  freedom  of  the  prefs  :  but  if  he  publifhes  what 
is  improper,  mifchievous,  or  illegal,  he  muft  take  the  confe- 
quence  of  his-  own  temerity.    To  fubje£t  the  prefs  to  the 


The  fale  of  the  libel  by  a  fervant  in  a  (hop,  is  prima  facie 
evidence  of  publication  in  a  profecution  against  the  mafter,  and 
is  fufficient  for  -conviction,  unlefs  contradicted  by  contrary  evi- 
dence, (hewing  that  he  was  not  privy,  nor  in  any  degree  afTent- 
ing  to  it.  IbuL  and  5  Burr.  2686.  When  a  perfon  is  brought 
to  receive  judgment  for  a  libel,  his  conduct,  fubfequent  t*>  his 
conviction,  may  be  taken  into  confideration,  either  by  way  of  ag- 
gravation or  mitigation  of  the  punifhment.  3  7".  R.  432.  And 
when  Johnfon  the  bookfeller  Was  brought  up  for  judgment 
for  having  publilhed  a  feditious  libel,  the  Attorney-General; 
produced  an  affidavit  that  the  defendant  after  his  conviction 
had  publifhed  the  fame  libel  in  the  Analytical  Review.  M.  T* 
179B. 

An  information  or  an  indictment  need  not  (late  that  the  libel 
is  falfe,  or  that  the  offence  was  committed  by  force  and  arms, 

I  reftrictive 
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reftriftive  power  of  a  licenfer,  as  was  formerly  clone,  both 
before  and  fmce  the  revolution  %  is  to  fubjecSt  all  freedom 
of  fentiment  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points 
in  learning,  religion,  and  government.  But  to  punifh  (as 
the  law  does  at  prefent)  any  dangerous  or  offenfive  writ- 
ings, which,  when  publiihed,  fliall  on  a  fair  and  impartial 
trial  be  adjudged  of  a  pernicious  tendency,  is  neceflary  for 
the  prefervation  of  peace  and  good  order,  of  government  and 
religion,  the  only  folid  foundations  of  civil  liberty.  Thus, 
the  will  of  individuals  is  ftill  left  free ;  the  abufe  only  of 
that  free  will  is  the  object  of  legal  punifbment.  Neither 
is  any  reftraint  hereby  hid  upon  freedom  of  thought  or 
inquiry :  liberty  of  private  fentiment  is  ftill  left ;  the  ef- 
feminating, or  making  public,  of  bad  fentiments,  deftruc- 
tive  of  the  ends  of  fociety,  is  the  crime  which  fociety  [  153^ 
corrects.  A  man  (fays  a  fine  writer  on  this  fubjecl)  may 
be  allowed  to  keep  poifons  in  his  clofet,  but  not  publicly 
to  vend  them  as  cordials.  And  to  this  we  may  add,  that 
the  only  plaufible  argument  heretofore  ufed  for  the  re- 
ftraining  the  juft  freedom  of  the  prefs,  w  that  it  was  ne- 

a  The  art  of  printing,  foon  after  it's  iffued  their  ordinances  for  that  purpofe, 

introduction,  was  looked  upon  (as  well  founded  principally  on  the  ftarchamber 

in  England  as  in  other  countries)  as  decree  of  1637.    In  1662  was  paiTecl 

merely  a  matter  of  ftate,  and  fubjecl  to  the  itatute  13  &  14  Car.  II.  c.  33. 

the  coercion  of  the  crown.  Itwas  there-  which  (with  fomc  few  alterations)  was 

fore  regulated  with us  by  the  king's  pro-  copied  from  the  parliamentary  ordi- 

clamations,  prohibitions,  charters  of  pri-  nances.  This  act  expired  in  1679,  but 

vilege  and  of  licence,  and  finally  by  the  was  revived  by  itatute  1  Jac.  II.  c.  17. 

decrees  of  the  .court  of  ftarchamber;  and  continued  till  1692.    It  was  tnen 

which  limited  the  number  of  printers,  continued  for  two  years  longer  by  fta- 

and  of  preffes  which  each  mould  em-  tute  4  W,  &  M.  c.  24.  but  though  fre- 

ploy,  and  prohibited  new  publications,  quent  attempts  were  made  by  the  go- 

".unlefs  preyioufly  approved  by  proper  vernment  to  revive  it,  in  the  fubfequent 

Jicenfe-rs.    On  the  demolition  of  this  part  of  that  reign  (Com.  Journ.  11  Feb. 

I  qdious  jurifdidYion  in  1641,  the  long  1694.  26  Nov,  1695.  tz  Oct.  1696. 

parliament  of  Charles  I.  after  their  9  Feb.  * 697.  31  Jan.  1698.),  yet  the 

rupture  with  that  prince,  affumed  ihe  parliament  refitted  it  fo  itrongly,  that  it 

fame  powers  as  the  ftarchambar  exer-  finally  expired,  and  the  prefs  became 

fifed  with  refpect  to  the  licenfing  of  properly  free,  in  1694$  anc*  ever 

books:  and  in  1643,  1647,  1749,  and  fmce  fo  continued, 
%6$z,  (Scobeli.  1,44, 134,  ii,  83.  230.) 

N  3  «  ceffary 
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41  ceiTary  to  prevent  the  daily  abufe  of  it,"  will  entirely 
lofc  it's  force,  when  it  is  fhewn  (by  a  feafonable  exertion 
of  the  laws)  that  the  prefs  cannot  be  abufed  to  any  bad 
purpofe,  without  incurring  a  fuitable  punifhment  tt  whereas 
it  never  can  be  ufed  to  any  good  one,  when  under  the 
controul  of  an  infpector.  So  true  will  it  be  found,  that 
to  cenfure  the  licentioufnefs.,  is  to  maintain  the  liberty  of 
the  prefs  (7). 


(7)  To  this  chapter  it  will  be  proper  to  annex  the  fubftance 
of  an  important  act  of  parliament  paffed  to  fecure  the  public 
peace,  viz.  the  39th  Geo.  III.  c.  79.  the  preamble  of  which 
ilates  :  "  Whereas  a  traitorous  confpiracy  has  long  been  carried 
4,4  on,  in  conjunction  with  the  perfons  from  time  to  time  exer- 
*£  cifmg  the  powers  of  government  in  France,  to  overturn  the 
"  laws,  conftitution,  and  government,  and  every  exifting  efta-* 
"  hliftiment,  civil  and  eccleiiaflical,  both  in  Great  Britain  and 
*'  Ireland,  and  to  diffolve  the  connection  between  the  two  king- 
*'  doms,  fo  neceflary  to  the  fecurity  and  profpericy  of  both  ; 
"  And  whereas,  in  puriuance  of  fuch  defign,  and  in  order  to 
€t  carry  the  fame  into  effect,  divers  focieties  have  been  of  late 
"  years  inftituted  in  this  kingdom  and  in  the  kingdom  of  Ire-. 
<c  land,  of  a  new  and  dangerous  nature,  inconfiftent  with  public 
"  tranquillity  jnd  with  the  exiftence  of  regular  government,  par- 
«<  ticularly  certain  focieties  calling  themfelves  Societies  of  United 
«  Englifhmen,  United  Scotchmen,  United  Britons,  United  IrihV 
**  men,  and  the  London  Correfponding  Society ;  And  whereas 
M  the  members  of  many  of  fuch  focieties  have  taken  unlawful 
"  oaths  and  engagements  of  fidelity  and  fecrecy,  and  ufed  fecret 
"  figns,  and  appointed  committees,  Secretaries,  and  other  officers, 
"  in  a  fecret  manner  1  and  many  of  fuch  focieties  are  compofed 
fci  of  different  divifions,  branches,  or  parts,  which  communicate 
4fi  with  each  other  by  fecretaries,  delegates,  or  otherwife,  and  by 
"  means  thereof  maintain  an  influence  over  large  bodies  of  men, 
"  and  delude  many  ignorant  and  unwary  perfons  into  the  com-. 
"  million  of  acts  highly  criminal it  therefore  enacts  that  all 
thefe  and  other  correfponding  focieties  mould  be  utterly  fup- 
preffed  and  prohibited,,  as  being  unlawful  combinations  and.  con- 
federacies, 
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And  alfo  every  fociety  of  which  the  members  mall,  according 
to  the  rules  of  the  fociety,  be  required  to  take  an  illegal  oath  or 
an  oath  not  authorifed  by  law,  or  fhall  fubfcribe  or  alfent  to  any 
teft  or  declaration  not  required  by  law,  or  where  the  names  of  the 
members,  or  where  the  committees  or  prefidents  chofen,  are  not 
known  to  the  fociety  at  large  ;  and  every  fociety,  which  fhall  confift 
of  different  parts  either  acting  feparately  or  having  feparate  pre- 
fidents or  other  officers,  fhall  be  deemed  unlawful  combinations 
and  confederacies  ;  and  every  perfon  who  fhall  become  a  member 
of  fuch  a  fociety,  or  who  fhall  correfpond  with  them,  or  fhall  aid 
or  fupport  them  with  money  or  otherwife,  mail  be  guilty  of  an 
unlawful  combination  and  confederacy. 

This  does  not  extend  to  a  declaration  fubfcribed  to  by  a  fociety, 
which  declaration  fhall  be  approved  by  two  juftices  and  afterwards 
confirmed  at  the  quarter  felhons,  nor  to  perfons  who  fhall  ceafe 
to  ad  as  members  of  fuch  focieties  after  the  palling  of  the  act, 
nor  to  eftablifhed  lodges  of  free  mafons.  But  two  members  fhall 
certify,  and  upon  oath,  that  their  fociety  has  been  ufually  held 
as  a  lodge  of  free  mafons,  in  conformity  to  the  rules  of  free 
mafons  in  this  kingdom  ;  which  certificate,  and  alfo  an  account 
of  its  place  and  times  of  meeting,  and  the  names  of  all  its  members, 
fhall  be  regiftered  with  the  clerk  of  the  peace  ;  and  the  juftices  at 
the  feffions,  upon  complaint  made  to  them  upon  oath  by  any  cre- 
dible perfon  that  fuch  fociety  is  likely  to  be  injurious  to  the  public 
peace  and  good  order,  may  direct  that  the  meetings  of  fuch  lodge 
be  difcontinued. 

Perfons  offending  againft  this  ftatute  may  be  proceeded  againft 
either  in  a  fummary  way  before  one  juflice,  or  more,  who  may 
either  fine  the  offender  20/.  or  imprifon  him  three  calendar  months, 
or  they  may  be  profecuted  by  indictment ;  and  upon  conviction 
the  court  may  tranfport  for  feven  years,  or  imprifon  for  any  time 
not  exceeding  two  years. 

The  juftices  in  a  fummary  conviction  may  mitigate  the  punifh- 
ment  to  one  third.  If  any  perfon  fhall  permit  the  meeting  of  any 
illegal  fociety  in  his  houfe,  he  fhall  forfeit  5/.  for  the  firft  offence, 
and  for  the  fecond  he  fhall  be  punifhable  as  a  member.  And  two 
juftices,  upon  evidence  on  oatli  that  any  meeting  has  been  held 
for  a  feditious  purpofe  in  a  public  houfe,  may  declare  the  licence 
forfeited,  and  from  the  day  of  fuch  declaration  the  licence  is  void 
and  determined,  and  the  owner  of  the  houfe  will  be  afterwards 
(ubject  to  penalties  accordingly. 

N  4  Ar4 


*53 


Public 


Book  IV. 


And  bccaufe  many  places  were  open  for  lectures  and  debates 
of  a  feditious  and  immoral  nature,  and  other  places  ufed  for  fedi* 
tious  and  immoral  purpofes  under  pretence  of  reading  books, 
pamphlets,  newfpapers,  or  other  publications,  it  is  enacted,  that, 
all  fuch  places  where,  under  any  pretence,  money  mail  be  received 
for  admiffion,  mail  be  coniidered  as  diforderly  houfes,  under  the 
36  Geo.  III.  c.  8.  (fee  ante,  p.  88.  n.  9.)  unlefs  they  are  licenfed 
for  any  time  not  more  than  one  year  by  two  juftices  ;  which  li- 
cence may  be  revoked  by  the  juftices  at  the  quarter  feflionst 
Every  alehoufe  ihall  be  deemed  licenfed  for  reading  publications  \ 
but  upon  evidence  that  publications  of  a  feditious  or  immoral  na- 
ture are  ufually  diflributed  in  order  to  be  read  there,  two  juftices 
may  declare  the  licence  void. 

The  aft  then  Hates  that  thefe  focieties  had  publilhed  in  great 
quantities,  papers  of  an  irreligious,  treafonable,  and  feditious 
nature,  and  had  difperfed  them  among  the  lower  dalfes  of  the 
community,  either  gratis  or  at  very  low  prices,  and  with  an  ac- 
tivity and  profufion  beyond  all  former  example,  and  that  it  was 
highly  important  to  the  public  peace  that  it  mould  in  future  be 
known  by  whom  any  fuch  papers  mall  be  printed  ;  it  therefore 
enacts,  that  every  perfon  having  any  printing  prefs,  or  types  for 
printing,  and  every  perfon  carrying  on  the  bufinefs  of  a  letter 
founder,  or  maker  or  feller  of  types  for  printing,  or  of  printing 
preffes,  mall  give  notice  thereof  to  the  clerk  of  the  peace,  who 
lhall  tranfmit  a  copy  to  one  of  his  majefty's  principal  fecretarie§ 
of  Hate ;  perfons  omitting  to  give  the  notice  required  mall  for- 
feit 20/. 

And  every  perfon  who  mail  fell  types  or  printing  prefTes  mail 
keep  an  account  of  all  perfons  to  whom  they  lhall  be  fold,  and 
mall  produce  fuch  an  account  at  any  time  to  any  juftice  of  the 
peace  requiring  the  fame,  on  penalty  of  20L 

The  printer  mall  print  upon  the  front  of  every  paper,  which  is 
printed  on  one  fide  only,  and  upon  the  firft  and  laft  leaves  of  every 
publication  which  contains  more  than  one  leaf,  his  name  and 
place  of  abode,  and  in  cafe  of  cmiffion  mall  forfeit  for  every  copy 
publifhed  20/.;  and  every  perfon,  who  prints  for  profit,  (hall  keep 
one  copy  of  every  paper  fo  printed,  on  which  mall  be  written  or 
printed  the  name  and  place  of  abode  of  the  perfon,  by  whom 
fuch  printer  fnall  be  employed,  and  mall  produce  the  fame  to  any 
jultice  of  the  peace  who  within  the  fpace  of  fix  months  {hall 
require  to  fee  the  fame,  and  upon  neglect  or  refufal  (hall  for- 
feit 20/. 
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Any  perfon  may  apprehend  thofe  who  are  puMifhing  papers; 
without  the  name  and  abode  of  the  printer,  and  may  convey  them, 
or  deliver  them  to  a  conftable  to  convey,  to  a  magiftrate  to  be 
examined  ;  and  a  peace  officer,  by  a  warrant  from  a  juftice  of  the 
peace,  may  enter  any  houfe  or  room  to  fearch  for  any  printing 
prefs  or  types  fufpected  to  be  kept  or  ufed  without  the  notice 
required  by  the  act,  and  to  feize  and  carry  them  away,  together 
with  all  printed  papers  found  in  fuch  houfe  or  room. 

By  the  38  Geo.  III.  c.  78.  the  editors  of  newfpapers  are  put 
under  various  regulations,  by  which  they  may  be  more  eaiily 
brought  to  punifhmept  for  any  feditious  cr  mifchievoiis  public^- 
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CHAPTER  THE  TWELFTH. 

of  OFFENCES  against  PUBLIC 
TRADE. 


OFFENCES  againft  public  trade,  like  thofe  of  the  pre- 
ceding  claffes,  are  either  felonious,  or  not  felonious. 
Of  the  fir  ft  fort  are, 

I.  Owling,  fo  called  from  it's  being  ufually  carried  on  inr 
the  night,  which  is  the  offence  of  tranfporting  wool  or  fheep 
out  of  this  kingdom,  to  the  detriment  of  it's  ftaple  manu- 
facture. This  was  forbidden  at  common  law  a,  and  more 
particularly  by  ftatute  1 1  Edw.  III.  c.  i.  when  the  importance 
of  our  woollen  manufa&ure  was  firft  attended  to;  and  there 
are  now  many  later  ftatutes  relating  to  this  offence,  the  moft 
ufeful  and  principal  of  which  are  thofe  enafted  in  the  reign 
of  queen  Elizabeth,  and  fince.  The  ftatute  8  Eliz.  c.  3, 
makes  the  tranfportation  of  live  fheep,  or  embarking  them 
on  board  any  (hip,  for  the  fir  ft  offence  forfeiture  of  goods, 
and  imprifonment  for  a  year,  and  that  at  the  end  of  the' 
year  the  left  hand  mall  be  cut  off*  in  fome  public  market,  and 
ihall  be  there  nailed  up  in  the  opened  place  ;  and  the  fecond 
offence  is  felony.  The  ftatutes  12  Car.  II.  c.  32.  and  7  &  & 
W.  III.  c.  28.  make  the  exportation  of  wool,  fheep,  or  ful- 
ler's earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  intereft  of  the  {hip  and  cargo  by  the  owners,  if 
privy  ^  and  confifcation  of  goods,  and  three  years  imprifon- 
ment to  the  mafter  and  all  the  mariners.  And  the  ftatute 
4  Geo.  I.  c.  n.  (amended  and  farther  enforced  by  1 2  Geo.  IL 
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g.  21.  and  19  Geo.  II.  c.  34.)  makes  it  tranfportation  for 
feven  years,  if  the  penalties  be  not  paid  (1). 

2.  Smuggling,  or  the  offence  of  importing  goods  with- 
out paying  the  duties  impofed  thereon  by  the  laws  of  the  cuf- 
toms  and  excife,  is  an  offence  generally  connected  and  car-  [  155  3 
ried  on  hand  in  hand  with  the  former.  This  is  reftrained  by 
a  great  variety  of  llatutes,  which  inflicl  pecuniary  penalties 
and  feifure  of  the  goods  for  clandeftine  fmuggling  ;  and  affix 
the  guilt  of  felony,  with  tranfportation  for  feven  year^,  upon 


( 1 )  By  the  28  Geo.  III.  c.  38.  all  the  former  ftatutcs  refgefi|ng 
the  exportation  of  fheep  and  wool  are  repealed,  and  an  infinite 
variety  of  regulations  and  reftrictions  upon  the  fubjedl  is  consoli- 
dated in  that  flatute,  which  it  behoves  the  dealers  in,  and  carriers 
of,  wool  to  pay  particular  attention  to.  It  is  given  aim  oil  at 
length  in  the  4th  vol.  of  Burn,  tit.  Woollen  Manufacture,  c.  II.  hut 
as  it  contains  near  one  hundred  long  claufes,  it  is  impoflihle  to  give 
any  adequate  reprefentatipn  of  it  in  an  abridgment.  The  principal 
prohibitions  are,  that  if  any  perfon  mail  fend  or  receive  any  fheep. 
on  board  a  fhip  or  vefTel,  to  be  carried  out  of  the  kingdom,  the. 
fheep  and  veffcl  are  both  forfeited,  and  the  perfon  fo  offending 
ihall  forfeit  3/.  for  every  fheep,  and  {hall  fuffer  folitary  imprifoiJ- 
ment  for  three  months.  But  wether  fheep,  by  a  licence  from  the 
collector  of  the  cuftoms,  may  be  taken  on  board  for  the  ufe  of  the 
imp's  company.  And  every  perfon,  who  mall  export  out  of  the 
kingdom,  any  wool,  or  woollen  articles  flightly  made  up,  fo  as 
eafily  to  be  reduced  to  wool  again,  or  any  fuller's  earth,  or  tobac- 
co-pipe clay,  and  every  carrier,  fhip-owner,  commander,  mari- 
ner, or  other  perfon,  who  fhall  knowingly  afliit  in  exporting,  or  in 
attempting  to  export,  thefe  articles,  fhall  forfeit  g>J  for  every 
pound  weight,  or  the  fum  of  510 /.  in  the  whole,  at  the  .election  of 
the  profecutor,  and  fhall  alio  fuffer  folitary  imprifonment  for  three 
months.  But  wool  may  be  carried  coailwife  upon  being  duly 
entered,  and  fecurity  being  given,  according  to  the  directions  of 
the  ftatute,  to  the  officer  of  the  port  from  whence  the  fame  fhall 
be  conveyed.  And  the  owners  of  fheep,  which  are  {hern  within 
five  miles  of  the  fea,  or  within  ten  miles  in  Kent  and  Suffex,  can- 
not remove  the  wool  without  giving  notice  to  the  officer  of  the 
Sjeareit  port,  as  directed  by  the  ftatute, 

more 
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more  open,  daring,  and  avowed  praftiees  :  but  the  laft  of 
them,  19  Geo.  II.  c.  34.  is  for  this  purpofe  injlar  omnium;  for 
it  makes  all  forcible  afts  of  fmuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  difguife  to  evade  thern,  felony  without 
benefit  of  clergy  :  enafting,  that  if  three  or  more  perfons  (hall 
affemble,  with  lire-arms  or  other  offenfive  weapons,  to  affiit 
in  the  illegal  exportation  or  importation  of  goods,  or  in  refold- 
ing the  fame  after  feifure,  or  in  refcuing  offenders  in  cuftody 
for  fuch  offences ;  or  {hall  pafs  with  fuch  goods  in  difguife  \ 
or  fhall  wound,  fhoot  at,  or  afiault  any  officers  of  the  revenue 
when  in  the  execution  of  their  duty  y  fuch  perfons  {hall  be 
felpris  without  the  benefit  of  clergy.  As  to  that  branch  of 
the  ftatute,  which  required  any  perfon,  charged  upon  oath  as 
a  fmuggler,  under  pain  of  death,  to  furrender  himfelf  upon 
proclamation,  it  feems  to  be  expired  \  as  the  fubfequent  fta- 
tutes  b,  which  continue  the  original  aft  to  the  prefent  time, 
do  in  terms  continue  only  fo  much  of  the  faid  aft  as  relates 
to  the  punijhment  of  the  offenders,  and  not  to  the  extraordU 
nary  method  of  apprehending  or  caufing  them  to  furrender  1 
and  for  offences  of  this  pofitive  fpecies,  where  punifhmem 
(though  neceffary)  is  rendered  fo  by  the  laws  themfelves^ 
which  by  impofing  high  duties  on  commodities  increafe  the 
temptation  to  evade  them,  we  cannot  furely  be  too  cautious 
\\\  inflifting  the  penalty  of  death  c  (2). 

b  Stat.  26  Geo.  I.  c.  32.  32  Geo.  IJ.  c  See  Vol.  I.  p.  317.  Beccar.  c.  3  jt 
c.  18.  4  Geo.  III.  c.  12. 


(2)  But  the  19  Geo.  III.  c.  69.  fee.  23.  has  exprefsly  declared 
that  the  method  of  apprehending  the  offenders  defcribed  in  the  ig 
Geo.  II.  c.  34.  and  of  cavfng  them  to  furrender ;  is  continued  by  all 
the  ftatutes,  which  have  continued  the  19  Geo.  II.  c.  34.  and  it  is 
alfo  recited  at  length  in  the  24  Geo.  III.  fefT.  2,  c.  47.  and  is 
there  directed  to  be  enforced  for  procuring  the  apprehending  of 
the  capital  felons  defcribed  by  that  ftatute,  who  are  perfons  who 
{hall  malicioufly  fhoot  into  any  fhip  or  boat,  or  at  any  cuftom-houfe 
officer  or  his  affiftant,  in  the  execution  of  his  duty,  either  on  fhore 
or  within  four  leagues  of  it. 

It  is  equivalent  to  an  attainder  by  outlawry,  and  is  thus  de-? 
Scribed,    When  any  perfon  lhall  be  charged  with  any  the  faid  of* 

fences^ 
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3.  Another  offence  againft  public  trade  is  fraudulent 
bankruptcy,  which  was  fufficiently  fpoken  of  in  a  former  vo- 
lume d  I  (hall  therefore  here  barely  mention  the  feveral 
fpeeies  of  fraud,  taken  notice  of  by  the  ftatute  law  •,  viz.  the 
bankrupt's  negle£t  of  furrenderiug  himfelf  to  his  creditors ; 
his  non-conformity  to  the  directions  of  the  feveral  ftatutes ; 
Ills  concealing  or  embezzling  his  effects  to  the  value  of  20 1 : 
and  his  withholding  any  books  or  writings  with  intent  to  de- 
fraud his  creditors  :  all  which  the  policy  of  our  commercial 
1  country  has  made  felony  without  benefit  of  clergy  e.  And 
indeed  it  is  allowed  by  fuch  as  are  the  moft  averfe  to  the  in- 
fli£lion  of  capital  punifliment,  that  the  offence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpeeies  of  the  crimen  falji9  ought 
to  be  put  upon  a  level  with  thofe  of  forgery  and  falfifying  the 
coin  f.  And,  even  without  actual  fraud,  if  the  bankrupt  can- 

d  See  Vol.  II.  pag.  481,  482.  f  Beccar.  ch.  34, 

•  Stat.  5  Geo.  II,  c.  30. 

—  !        ~~  1  ~ 

fences,  before  a  juftice  of  the  peace,  by  information  on  oath,  the 
juftice  (hall  certify  the  fame  under  his  hand  and  feal,  and  return  the 
information  to  a  fecretary  of  (late,  who  (hall  lay  the  fame  before 
the  king  in  council ;  who  may  thereon  make  his  order,  command- 
ing the  offender  to  furrender  in  forty  days  after  the  firft  publica- 
tion thereof  in  the  gazette,  to  one  of  the  judges  of  the  king's 
bench  or  a  juftice  of  the  peace,  who  thereon  mall  commit  him  to 
gaol,  to  anfwer  the  charge  againft  him  according  to  due  courfe 
of  law :  which  order  the  clerks  of  the  privy  council  mall  caufe 
to  be  forthwith  publifhed  in  the  two  fucceflive  gazettes,  and  to 
be  tranfmitted  to  the  fherifF  where  the  ofFence  was  committed ; 
who  (hall  in  fourteen  days  caufe  the  fame  to  be  proclaimed  be- 
tween ten  in  the  morning  and  two  in  the  afternoon,  in  the  mar- 
ket places,  on  the  market  days,  of  two  market  towns  in  the  fame 
county,  near  the  place  where  the  offence  was  committed  ;  and  a 
copy  of  the  order  fhall  be  affixed  on  fome  public  place  in  the  faid 
towns :  and  if  fuch  offender  fhall  not  furrender  purfuant  to  fuch 
order,  or  efcape  after  furrender,  he  fhall  be  attainted  of  felony 
without  benefit  of  clergy.  See  an  inftance  in  Fqft.  51.  where  the 
attorney-general  prayed  the  judgment  of  the  court  of  king's  bench 
under  this  ftatute ;  but  the  prifouer  was  difcharged  becaufe  the 
direfiUons  of  the  ftatute  had  not  been  duly  obferved, 

not 
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not  make  It  appear  that  he  is  difabled  from  paying  his  debts 
by  fome  cafual  lofs,  he  fhall  by  the  ftatute  21  Jac.  I.  c.  19, 
be  fet  on  the  pillory  for  two  hours,  with  one  of  his  ears 
nailed  to  the  fame,  and  cut  off.  To  this  head  we  may  alfo 
fubjoin,  that  by  ftatute  32  Geo.  II.  c.  28.  it  is  felony  pu- 
niftrable  by  tranfportation  for  feven  years,  if  a  prifoner, 
charged  in  execution  for  any  debt  under  100/.  neglects  or 
refufes  on  demand  to  difcover  and  deliver  up  his  effects  for 
the  benefit  of  his  creditors  (3).  And  thefe  are  the  only 
felonious  offences  againlt  public  trade  ;  the  refidue  being 
mere  mifdemefnors  :  as> 

4.  Usury,  which  is  an  unlawful  contract  upon  the  loan 
of  money,  to  receive  the  fame  again  with  exorbitant  increafe* 
Of  this  alfo  we  had  occafion  to  difcourfe  at  large  in  a  former 
volume  "We  there  obferved  that  by  ftatute  37  Hen.VIIL 
c.  9.  the  rate  of  intereft  was  fixed  at  10/.  per  cent. per  a?mum> 
which  the  ftatute  13  Eliz.  c.  8.  confirms;  and  ordains,  that 
all  brokers  (hall  be  guilty  of  a  praemunire  that  tranfacl  any 
contracts  for  more,  and  the  fecurities  themfelve3  fhall  be 
[  157  3  void.  The  ftatute  21  Jac.  I.  c.  17.  reduced  intereft  to 
eight  per  cent.;  and,  it  having  been  lowered  in  1650,  dur- 
ing the  ufurpation,  to  fix  per  cent,  the  fame  reduction  was 
re-enafted  after  the  reftoration  by  ftatute  12  Car.  II.  c. 
and  laftly,  the  ftatute  12  Ann.  ft.  2.  c.  16.  has  reduced  it 
to  five  per  cent.  Wherefore  not  only  all  contracts  for  tak- 
ing more  are  in  themfelves  totally  void,  but  alfo  the  lender 
fhall  forfeit  treble  the  money  borrowed  (4).    Alfo  if  any 

*  See  Vol.11,  pag;  455, 


(3)  By  the  33  Geo.  III.  c.  5.  the  debt  is  enlarged  to  300/. 

(4)  One  half  of  the  penalty  H  given  by  the  ftatute  to  the  pro- 
f ecutor,  the  other  half  to  the  king. — It  is  remarkable,  that  fucfi 
was  the  prejudice  in  antient  times  againlt  lending  money'  upon 
intereft,  that  the  firft  ftatute^  the  37  Hen.  VIII.  c.  9.  by  which  it  i 
was  legalized,  was  afterwards  repealed  by  5  &  6  Edw.  VI-.  c.  20. 
by  which  all  intereft  was  prohibited,  the  money  lent  and  the 
intereft  were  forfeited,  and  the  offender  was  fubjeft  to  fine-arid  Im* 

prifoniiaent* 
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fcrivener  or  broker  takes  more  than  five  (hillings  per  cent. 
procuration-money,  or  more  than  twelve-pence  for  making 

prifonment. — A  learned  author  has  difplayed  much  ingenuity  m 
arguing  againft  the  policy  of  the  limits  of  intereft  upon  a  contract 
for  the  loan  of  money,  but  Cato  was  of  a  different  opinion.  Cum 
tile,  qui  quajierat)  dixiffet.  Quid  fiznerari  ?  Turn  Cato,  Qui;! 
hominem,  inguit,  oc cider e  ?  CiC.  Off. 

It  is  not  neceffary,  that  money  mould  be  actually  advanced  t® . 
conftitute  the  offence  of  ufury,  but  any  contrivance  or  pretence 
whatever  to  gain  more  than  legal  intereft,  where  it  is  the  intent  of 
the  parties  to  contract  for  a  loan,  will  be  ufury  ;  as  where  a  per- 
fon  applies  to  a  tradefman  to  lend  him  money,  who,  inftead  of  cafh, 
furnifhes  him  with  goods,  to  be  paid  for  at  a  future  day,  but  at 
fuch  an  exorbitant  price,  as  to  fecure  to  himfeif  more  than  legal 
intereft  upon  the  amount  of  their  intrinftc  value,  this  is  an  ufurious 
contract..  The  queftion  of  ufury,  or  whether  a  contract  is  a  colour 
and  pretence  for  an  ufurious  loan,  or  is  a  fair  and  honeft  tranfac 
tion,  muft  under  all  its  circumflances  be  determined  by  a  jury, 
fnbjectto  the  correction  of  the  court  by  a  new  trial.  Cowp.  H2» 
770.   Doug.  708.  3  7".  R.  531. 

It  is  now  clearly  fettled  that  bankers  and  other  perfons  difcount- 
ing  bills,  may  not  take  5/.  per  cent,  for  intereft,  but  alfo  a 
reafonable  fum  befides,  for  their  trouble  and  rifk  in  remitting  cam, 
and  for  other  incidental  expences.  3  T.  R.  52.  But  ft  ill  whether 
fnch  a  charge  is  reafonable  or  ufurious,  muft  be  decided  by  a  jury, 
afTifted  by  the  direction  of  the  judge.  If  a  contract  is  entered  into, 
to  pay  more  than  legal  intereft,  though  all  fecurities  are  immedi- 
ately void,  yet  the  penalty  is  not  incurred  till  more  than  legal  in- 
tereft is  actually  paid.    I'Jjtig,  223. 

But  in  order  to  avoid  a  fecurity,  it  muft  be  fhewn  that  the 
agreement  was  in  its  origin  illegal  and  ufurious  :  it  will  not  be 
ufury,  if  more  than  legal  intereft  is  afterwards  paid,  if  not  origin- 
ally agreed  for.  3  Anfe.  940. 

If  a  banker  deducts  the  difcount  of  5  L  per  cent,  upon  a  bill, 
and,  inftead  of  paying  the  remainder  in  cafh,  gives  a  draft  for  it 
even  at  a  fhort  date,  this  has  bee.:,  held  to  be  ufury  ;  for  he  not  only 
gains  5  per  cent,  but  alfo  the  further  benefit  of  the  money  till 
that  draft  is  paid.  If  a  perfon  difcounts  a  bill*  and  takes  more 
than  legal  intereft,  he  canuot  be  profecuted  for  the  penalty  till  that 
bill  is  paid  in  money,  or  money's-worth,  or  receives  fo  much  of 

it, 
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a  bond,  he  {hall  forfeit  20/.  with  cofts,  and  {hall  fuffer  im- 
prifonment  for  half  a  year.  And  by  ftatute  1 7  Geo.  III. 
c.  26.  to  take  more  than  ten  {hillings  per  cent,  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an 
indictable  mifdemeihor,  and  punifhable  with  fine  and  im- 
prifonment:  as  is  alfo  the  offence  of  procuring  or  folicit- 
ing  any  infant  to  grant  any  life-annuity  ;  or  to  profnife,  or 
otherwife  engage,  to  ratify  it  when  he  comes  of  age.. 
« 

5.  Cheating  is  another  ofFenee,more  immediately  againft 
public  trade  :  as  that  cannot  be  carried  on  without  a  punct- 
ilious regard  to  common  honefty,  and  faith  between  man 
and  man.  Hither  therefore  may  be  referred  that  prodi* 
gious  multitude  of  ftatutes,  which  are  made  to  reftrain  and 
puiiifh  deceits  in  particular  trades,  and  which  are  enume- 
rated by  Hawkins  and  Burn,  but  are  chiefly  of  ufe  among 
the  traders  themfelves..    The  offence  alfo  of  breaking  the 


it  as  with  the  difcount  will  amount  to  more  than  legal  intereft  for 
the  money  he  advanced.  If  when  the  bill  is  due,  he  receives  only 
another  bill  in  payment,  the  penalty  cannot  be  incurred  till  the 
fecond  bill  is  difcharged.  Maddock  v.  Ha?nmttt  and  others. 
7T\R.  184. 

Where  the  principal  is  fee  tired  at  all  events,  except  the  infol- 
vency  of  the  borrower,  and  yet  more  than  5  /.  per  cent,  may  be 
got  by*  the  terms  of  the  contract,  as  by  the  profits  of  fome  con* 
cern,  the  contract  is  ufurious.    4  T.  R.  353. 

The  borrower  of  the  money  is  a  eorr#  etent  witnefs  to  prove  the 
a  fury  in  a  penal  action  agaraft  the  lender,  though  he  has  not  re- 
paid the  money  ;  for  the  borrower  could  not  give  in  evidence  the 
iercpet  in  that  aftion,  if  an  action  were  brought  againft  him  by 
the  lender.    Smith  v-  Prager,  7  T.  R.  6o# 

But  in  criminal  profecutions  for  forger}',  no  one  can  prove  a  bill 
bf  exchange,  bond,  or  other  initrument  a  forgery,  which,  if  valid, 
he  would  be  liable  to  pay,  unlefs  he  is  releafed  by  the  perfon  to 
whom  he  is  fo  apparently  bound  and  anfwerable.  Doclor  Dodd's 
cefe,  Leach.  141.  And  this  ftill  continues  ?o  be  the  pra&ice  in 
Criminal  courts. 

See  more  upon  ufury,  1  vol.  p,  463* 
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aJffe  of  bread,  or  the  rules  laid  down  by  law,  and  particu- 
larly by  the  ftatutes  31  Geo.  II.  c.  29,  3  Geo.  III.  c.  11. 
and  13  Geo.  HI.  c.  62.  for  afcertaining  it's  price  in  every 
given  quantity,  is  reducible  to  this  head  of  cl.  .-ting  :  as  is 
likewife  in  a  peculiar  manner  the  ofiVnce  of  felling  by  faff* 
u^ghts  and  meafures  ;  the  ftandard  of  which  fell  under  our 
confutation  in  a  former  volume  h  (5).    The  punifhment 

h  See  Vol.  I.  pag>  Z74- 


(5)  Two  acts  have  been  lately  paffed  for  the  prevention  of  falfe. 
weights  and  balances;  viz.  the  35  Geo.  III.  c.  102.  and  the 
37  Geo.  III.  c.  143. — The  latter  materially  alters  tke  former. 

By  thefe  it  is  enacted,  that  the  jultices  at  the  petty  feflions  may- 
appoint  one  perfon  or  more  to  examine  the  weights  and  balances 
within  their  dSftfict.  Thefe  infpeftors  mall  be  fworn  to  the  faithful 
difcharge  of  their  office  ;  and,  as  often  as  the  juftices  fhall  direct, 
mall  enter  into  any  (hop,  mill,  houfe,  ftall,  or  other  premifes  of  any 
perfon  who  (hall  fell  by  retail  and  weight,  to  fearch  for  and 
examine  his  weights  and  balances,  and  fhall  feize  thofe  which  are 
riot  according  to  the  ftandard  in  the  Exchequer,  and  to  bring  them 
before  the  juftices  at  their  petty  feflions;  and  the  offender  being 
there  convicted  fhall  forfeit  not  lefs  than  5  j.  nor  more  than  20  /. 
at  the  difcretion  of  the  juftices,  together  with  cofts,  to  be  levied  by 
diftrefs.  The  falfe  weights  and  balances  are  to  be  broken,  and  the 
materials  fold.  And  whoever  obftru&s  the  infpe&ors  in  the  execu- 
tion of  their  duty,  or  fhall  refufe  to  produce  his  weights  and 
balances  to  them,  fhall  forfeit  from  5  s.  to  40  s. 

The  inhabitants  of  any  parifh,  townfhip,  or  place  may  at  a  veftry 
meeting  nominate  any  fubftantial  houfeholder  or  householders, 
who,  if  approved  of  by  the  juftices,  fhall  be  the  infpeftors  with* 
in  that  parifh,  townfhip,  or  place  ;  but  fuch  nomination  cannot 
be  made  till  the  inhabitants  have  procured  ftandard  weights  to  be 
paid  for  out  of  their  poor-rates.  The  juftices  at  the  quarter- 
feflions  fhall  fix  the  allowance  of  the  infpe&ors  to  be  paid  out  of 
the  county  rate. 

And  they  fhall  alfo  order  to  be  purchafed  out  of  the  county 
rate  ftandard  weights,  to  be  deposited  with  proper  perfons  and  in 
convenient  places,  which  fhall  be  produced  to  any  perfon  paying 
&  reafonable  fum  for  producing  the  fame. 

Profecutions  muft  commence  within  one  month  after  the  offence* 
Vol.  IV,  0  of 
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of  baiters  breaking  the  aflife,  was  antiently  to  -ftand  in  the 
pillory,  by  ftatute  51  Hen.  Ill;  ft.  6.  and  for  brewers  (by 
the  fame  a£t)  to  ftand  in  the  tumbrel  or  dungcart 1 :  which, 
as  we  learn  from  domefday  book,  was  the  punifhment  for 
knavifh  brewers  in  the  city  of  Chefter  fo  early  as  the  reign 
of  Edward  the  confeflbr.  "  Malam  cerevijiam  faclens^  in 
£  158  ]  «  cathedra  pcncbatur  jlercoris  V  But  now  the  general  pu- 
niftiment  for  all  frauds  of  this  kind,  if  indicted  (as  they 
may  be)  at  common  law,  is  by  fine  and  imprifonment ; 
though  the  eafier  and  more  ufual  way  is  by  levying  on  1 
fummary  conviction,  by  diftrefs  and  fale,  the  forfeitures 
impofed  by  the  feveral  a£ts  of  parliament.  Laftly,  any  de- 
ceitful practice,  in  cozening  another  by  artful  means,  whe- 
ther in  matters  of  trade,  or  otherwife,  as  by  playing  with 
falfe  dice,  or  the  like,  is  puniftiable  with  fine,  imprifonment, 
and  pillory  *S  And  by  the  ftatutes  33  Hen.  VIII.  c.  1. 
and  30  Geo.  II.  c*  24.  if  any  -man  defrauds  another  of  any 
valuable  chattels  by  colour  of  any  falfe  token,  counterfeit 
letter,  or  falfe  pretence,  or  pawns  or  difpofes  of  another's 
goods  without  the  confent  of  the  owner,  he  {hall  fufFer 
fuch  puniftiment  by  imprifonment,  fine,  pillory,  tranfport- 
ation,  whipping,  or  other  corporal,  pain,  as  the  court  fhall 
direct  (6).  (- 

i  3  Inft.  219.  k  1  Hawk.  P.  C,  l83. 

3  Seld.  tit,  of  hon.  b.  2.  c.  5.  §  3. 


(6)  -  In  an  indictment  for  this  offence,*  the  falfe  pretences  muft 
be  particularly  itated  and  fpecihed.    The  King  v.  Mafon,  2l\R. 

If  two  or  more  act  in  concert  in  obtaining  money  or  goods 
by  a  falfe  pretence,  they  may  all  be  joined  in  the  fame  mdicLnewt, 
and  may  be  all  convicted.  R.  v.  Toung.    3  T  R.  98. 

A  falfe  affertion  or  affirmation,  without  an  artful  device  or 
contrivance,  will  not  amount  to  a  falfe  pretence  ;  and  therefore 
it  has  been  determined  that  it  is  not  a  falfe  pretence  within  the 
liatute  to  purchafe  goods,  and  to  give  a  bill  for  them,  drawn 
upon  a  banker  with  whom  the  drawer  has  no  effects.  R.  v.  Larax 
6  T.'R,  • 

6.  The 
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6.  The  offence  of forejlalling  the  market  is  alfo  an  offence 
againft  public  trade.  This,  which  (as  well  as  the  two  fol- 
lowing) is  alfo  an  offence  at  common  law  *,  was  defcribed 
by  ftatute  5  &  6  Edw.  VI.  c.  14.  to  be  the  buying  or  con- 
tracting for  any  merchandize  or  victual  coming  in  the  way 
to  market ;  or  diffuading  perfons  from  bringing  their  goods 
or  provifions  there  ;  or  perfuading  them  to  enhance  the  price, 
when  there  :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader. 

7.  RegratinG  was  defcribed  by  the  fame  ftatute  to  be 
th£  buying  of  corn,  or  other  dead  vi&ual,  in  any  market, 
a  i  felling  it  again  in  the  fame  market,  or  within  four  miles 
of  the  place.  For  this  alfo  enhances  the  price  of  the  provi- 
fions, as  every  fucceffive  feller  muft  have  a  fucceffive  profit. 

8.  Engrossing  was  alfo  defcribed  to  be  the  getting  into 
one's  pofiefiion,  or  buying  up,  large  quantities  of  corn  or 
other  dead  vi&uals,  with  intent  to  fell  them  again.  This 
muft  of  courfe  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raife  the  price  of  provifions 

at  their  own  difcretion.  And  fo  the  total  engroffing.  of  any  £  1 59  ] 
other  commodity,  v/ith  intent  to  fell  it  at  an  unreafonable 
price,  is  an  offence  mdi&able  and  fineable  at  the  common* 
law  m.  And  the  general  penalty  for  thefe  three  offences 
by  the  common  law  (for  all  the  ftatutes  concerning  them  i 
were  repealed  by  12  Geo.  III.  c.  71.)  is,  as  in  other  mi- 
nute mifdernefnors,  difcretionary  fine  and  imprifonment n. 
Among  the  Romans  thefe  offences  and  other  mal-pracHces 
to  raife  the  price  of  proviHons,  were  punifhed'  by  a  pecu- 
niary mul£h  "  Poena  viginti  aureorum  Jiatuitur  adverfus 
u  eum>  qui  contra  annonam  fecerii^  focietatcmve  coierit  quo  an~ 
"nana  cariorfiat0" 

9.  Monopolies  are  much  the  feme  offence  in  other 
branches  of  trade,  that  engrailing  is  in  provifions :  being 


1  1  Hawk,  P.  c.  234. 
«"*  Cry*  Car,  232, 


n  1  Hawk.  P.  C.  235, 
0  Ff,  4-  lh  »« 
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licence  or  privilege  allowed  by  the  king  for  the  fbic  buying 
and  felling,  making,  working,  or  ufing  of  any  tiling  what- 
soever ;  whereby  the  fubjecT:  in  general  is  retrained  from 
that  liberty  of  manufacturing  or  trading  winch  he  had  be- 
fore p.  Thefe  1}%$  n  carried  to  an  enormous  height  du- 
ring the  reign  of  quetu  Elizabeth  ;  and  were  heavily  com- 
plained of  by  fir  Edward  Coke  q-,  in  the  beginning  of  the 
reign  of  king  James  the  firft :  but  were  in  great  meafure 
remedied  by  ftatute  21  Jac.  I.  c.  3.  which  declares  fuch 
monopolies  to  be  contrary  to  law  and  void  ;  (except  as  to 
patents>  not  exceeding  the  grant  of  fourteen  years,  to  the 
authors  of  new  inventions  (7)5  and  except  alfo  patents  con- 
cerning printing,  faltpetre,  gunpowder,  great  ordnance,  and 
{hot ;)  and  monopolies  are  punifhed  with  the  forfeiture 
of  treble  damages  and  double  cofts,  to  thofe  whom  they  at-* 
tempt  to  difturb  •,  and  if  they  procure  any  action,  brought 
againft  them  for  thefe  damages,  to  be  ftayed  by  any  extra-- 
judicial order,  other  than  of  the  court  wherein  it  is. brought, 
they  incur  the  penalties  of  praemunire*  Combinations 
alfo  among  victuallers  or  artificers,  to  raife  the  - price  of 
provifions,  or  any  commodities,  or  the  rate  of  labour,  are 
in  many  cafes  feverely  punifhed  by  particular  ftatutes  ;  and, 
in  general,  by  ftatute  2  &  3  Edw.  VI.  c.  15.;  with  the  for- 
feiture of  1.0  /.  or  twenty  days  imprifpnment,  with  an  al- 
lowance of  only  bread  and  water,  for  the  firft  offence  \  20/, 
or  the  pillory,  for  the  fecond ;  and  40 /.  for  the  third,  or 
[  160  ]  elfe  the  pillory,  lofs  of  one  ear,  and  perpetual  infamy.  In 
the  fame  manner,  by  a  conititution  of  the  emperor  Zeno  r, 
all  monopolies  and  combinations  to  keep  up  the  price  of 
merchandize,  provifions,  or  workmanfhip,  were  prohibited, 
Upon  pain  of  forfeiture  of  goods  and  perpetual  banifh-r 
ment,(-8);  .  ,  .? 

p  1  Hawk..  P  C.  23 { ,  <J  3  Inlt,  181,  •  Co>L  4.  59.  u 

.  (7)  See  an  account  of  patents  for  new  inventions,  2  vol.  p.  407. 

n.  7«  •  •         .  \ 

(8)  Thefe  combinations  are  confpiracies  by  the  common  law, 
and  are  punifliable  as  mifdemefnqrs  at  the  discretion  of  the  court. 
(See  ante,     136,  n,  4.) 

The 
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10.  To  exerclfe  a  trade  in  any  town,  without  having  pre- 
vioufly  ferved  as  an  apprentice  for  feven  years  s,  is  looked 
upon  to  be  detrimental  to  public  trade,  upon  the  fuppofed 
want  of  fufficient  fkill  in  the  trader  :  and  therefore  is  pu- 
nifhed  by  ftatute  5  Eliz.  c.  4.  with  the  forfeiture  of  forty 
{hillings  by  the  month  (9). 

11.  Lastly,  to  prevent  the  definition  of  our  home 
manufactures,  by  tranfporthig  and  /educing  our  arfi/ls  to  fettle 
abroad,  it  is  provided  by  ftatute  5  Geo.  f.  c.  27.  that  fuch 
as  fo  entice  or  fedtice  them  (hall  be  fined  100/.  and  be  im- 
prifoned  three  months ;  and  for  the  fecond  offence  fhall  be 

s  See  Vol.  I.  pag.  42  7. 


The  mod  common  combination  is  that  of  journeymen  manu- 
facturers to  obtain  an  advance  of  wages. 

Any  one  workman  may  refufc  to  work  till  he  is  paid  the  price 
he  pleafes  to  fix  upon  his  own  labour  ;  but  if  two  or  more  enter 
into  an  engagement  of  this  kind,  fuch  affociations  being  fo  inju- 
rious to  the  interefts  of  the  public,  they  are  guilty  of  a  Conspiracy 
and  may  be  profecuted  by  an  indictment  or  an  information.  But 
combinations  amongft  workmen  had  become  fo  frequent  that  it 
was  thought  expedient  to  reprefs  them  by  a  fpeedier  procefs,  and 
therefore  the  40  Geo*  III.  c.  106.  enacted,  that  every  perfon 
combining  with  others  to  advance  their  wages,  or  decreafe  the 
quantity  of  work,  or  any  way  to  affect  or  control  thofe  who 
carried  on  any  manufacture  or  trade  in  the  conduct  and  manage- 
ment thereof,  may  be  convicted  before  one  jultice  of  the  peace, 
and  may  be  committed  to  the  common  gaol  for  any  time  not 
exceeding  three  calendar  months,  or  be  kept  to  hard  labour  in  the 
houfe  of  correction  for  two  months. 

(9)  If  indentures  of  apprenticefhip  are  for  a  lefs  term  than 
Eg ven  years,  it  has  been  held  that  they  may  at  any  time  be  avoided 
by  the  parties,  and  no  perfon  whatfoever  is  bound  by  any  cove- 
nants in  them.  1  Anjl.  256.  Yet  forty  days  residence  under  them 
will  gain  the  apprentice  a  fettlement.    Burr.  Sett.  Caf,  91. 

See  this  fubject  more  fully  Hated  in  1  vol.  p.  428.  n.  7.  and 
p<  41 7,  n.  7. 
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fined  at"  discretion,  and  be  imprifoned  a  year  :  and  the  artifi- 
cers, fo  going  into  foreign  countries,  and  not  returning 
within  fix  months  after  warning  given  them  by  the  Britifh 
ambaffador  where  they  refide,  {hall  be  deemed  aliens,  and 
forfeit  all  their  lands  and  goods,  and  fhall  be  incapable  of 
any  legacy  or  gift.  By  ftatute  23  Geo.  II.  c.  13.  the  feducers 
incur,  for  the  firft  ofFence,  a  forfeiture  of  500/.  for  each 
artificer  contracted  with  to  be  fent  abroad,  and  imprisonment 
for  twelve  months and  for  the  fecond,  1 000  /.  and  are  liable 
to  two  years  imprifonment :  and  by  the  fame  ftatute,  con- 
nected with  14  Geo.  III.  c.  71.  if  any  perfon  exports  any 
tools  or  utenfils  ufed  in  the  filk,  linen,  cotton,  or  woollen 
manufactures,  (excepting  woolcards  to  North  America  c,)  he 
forfeits  the  fame  and  200  L  and  the  captain  of  the  (hip  (hav- 
ing knowlege  thereof)  100/.  and  if  any  captain  of  a  king's 
fliip,  or  officer  of  the  cuftoms,  knowingly  fufFers  fuch  ex- 
portation, he  forfeits  100/.  and  his  employment*,  and  is 
for  ever  made  incapable  of  bearing  any  public  office  :  and 
every  perfon  collecting  fuch  tools  or  utenfils,  in  order  to 
export  the  fame,  fhall,  on  conviction  at  the  affifes,  forfeit 
fuch  tools  and  alfo  200  /.  (10) 

t  Stat.  15  Geo.  III.  c.$. 


(10)  By  the  ftatute  21  Geo.  III.  c.  3.  if  any  perfon  fhallput  on 
board  any  fhip,  not  bound  to  any  place  in  Great  Britain  or  Ire- 
land, or  fhall  have  in  his  cuftody,  with  intent  to  export,  any  en- 
gine, tool,  or  implement,  ufed  in  the  weollen,  cotton,  linen,  or 
fdk  manufactures,  he  mail  forfeit  the  fame,  and  alfo  the  fum  of 
200/.  and  fhall  be  imprifoned  twelve  months  and  till  the  forfeiture 
is  paid.  And  every  captain  and  cuftom-houfe  officer,  who  fhall 
knowingly  receive  fuch  an  article,  or  take  an  entry  of  it,  fhall  forfeit 
200/.  By  22  Geo.  III.  c.  60.  if  any  perfon  {hall  entice  or  encourage 
any  artificer,  employed  in  printing  eallicoes,  cottons,  mufiins,  dr 
linens,  to  leave  the  kingdom,  he  (hall  forfeit  500  /.  and  be  im- 
prifoned one  year.  And  perfons  who  export,  or  attempt  to  ex- 
port, any  engines  or  implements  ufed  ii*  that  manufacture,  fhall 
forfeit  500  /.  Captains  of  (hips,  and  cuftom-houfe  officers,  con- 
niving: 
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niving  at  thefe  offences,  forfeit  100/.  and  become  incapable  of 
holding  any  office  under  the  crown. 

By  the  25  Geo.  III.  c.  67.  any  perfon,  who  entices  or  en- 
courages an  artificer  in  the  iron  and  Heel  manufactures,  to  leave 
the  kingdom,  fhatt  forfeit  500  /.  and  be  imprifoned  for  one  year. 
And  perfons  who  attempt  to  export  any  'inftruments  fpecified  by 
name  in  the  26  Geo.  III.  c.  89.  mall  forfeit  200/.  and  be  impri« 
Jbfci  d  one  year.  And  captains  and  cuftom-houfe  officers,  conniving 
at  the  offence,  are  fubjecl:  to  the  fame  penalty,  and  become  inca* 
pable  of  exerciling  any  public  employment* 
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CHAPTER  THE  THIRTEENTH. 

oe  OFFENCES  against  the  PUB- 
LIC HEALTH,  and  the  PUBLIC 
POLICE  or  OECONOMY. 


THE  fourth  fpecies  of  offences,  more  efpecially  afFe&ing 
the  commonwealth*  are  fuch  as  are  againft  the  public 
health  of  the  nation  ;  a  concern  of  the  higheft  importance^ 
and  for  the  preservation  of  which  there  are  in  many  coun- 
tries fpecial  magiftrates  or  curators  appointed. 

I.  The  firfl  of  thefe  offences  is  a  felony;  btit,  by  the 
blefTmg  of  Providence  for  more  than  a  century  paft,  Incapable 
of  being  committed  in  this  nation.  For  by  ftatute  i  Jac.  I* 
c,  31.  it  is  ena&ed,  that  if  any  perfon  infefted  with  the 
plague,  or  dwelling  in  any  infe&ed  houfe,  be  commanded 
by  the  mayor  or  conllabler  or  other  head  offi-cer  of  his  town 
or  vill,  to  keep  his  houfe>  and  fhall  venture  to  difobey  it  * 
lie  may  be  enforced,  by  the  watchman  appointed  on  fuch  me- 
lancholy occafions,  to  obey  fuch  neceffary  command  :  and* 
if  any  hurt  enfue  by  fuch  inforeement,  the  watchmen  are 
thereby  indemnified.  And  farther,  if  fuch  perfon  fo  com-* 
manded  to  confine  himfelf  goes  abroad,,  and  converfes  in  com-, 
pany,  if  he  has  no  plague  fore  upon  him,  he  fhall  be  punifhed 
as  a  vagabond  by  whipping,  and  be  bound  to  his  good  beha-r 
viour  :  but,  if  he  has  any  infectious  lore  upon  him,  uncured, 
he  then  (hall  be  guilty  of  felony.  By  the  ftatute  26  Geo.  II. 
c.  26.  (explained  and  amended  by  29  Geo.  II.  c.  8.  the 


(1)  Andfurth^r  enforced  and  regulated  by  28Gco,IIL  c.  34. 

method 
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method  of  performing  quarantine,  or  forty  days  probation,  by 
fhips  coming  from  infected  countries,  is  put  in  a  much  more 
regular  and  effectual  order  than  formerly,and  matters  of  mips 
coming  from  inferred  places  and  difobeying  the  directions 
there  given,  or  having  the  plague  on  board  and  conceding 
it,  are  guilty  of  felony  without  benefit  of  clergy.  The  fame 
penalty  alfo  attends  perfons  efcaping  from  the  Infarcts,  or  [162] 
places  wherein  quarantine  is  to  be  performed  ;  and  officers 
and  watchmen  neglecting  their  duty  ;  and  perfons  conveying 
goods  or  letters  from  fhips  performing  quarantine  (2). 

2.  A  second,  but  much  inferior  fpecies,  of  offence  againft 
public  health  is  the  felling  of  unwhokfome  provtftons.  To  pre- 
vent which  the  fhatute  5  i  Hen.  III.  ft.  6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  fale  of  corrupted  wine,  conta- 
gious or  unwholefome  flefh,  or  flem  that  is  bought  of  a  Jew; 
under  pain  of  amercement  for  the  firft  offence,  pillory  for  the 
fecond,  fine  and  imprifonment  for  the  third,  and  abjuration 
of  the  town  for  the  fourth.  And  by  the  ftatute  1 2  Car.  II. 
c.  25.  §11.  any  brewing  or  adulteration  of  wine  is  punifhed 
with  the  forfeiture  of  1 00  /.  if  done  by  the  wholefale  mer- 
chant;  and  40  £  if  done  by  the  vintner  or  retail  trader. 
Thefe  are  all  the  offences  wdiich  may  properly  be  faid  to 
refpect  the  public  health. 

V.  The  lafl  fpecies  of  offences  which  efpecially  affect  the 
commonwealth,are  thofe  againft  the  public  police  and oeconomy. 


(  2)  By  39  &  40  Geo.  III.  c.  80.  all  the  former  acts  for  perform- 
ance of  quarantine  are  repealed,  and  the  regulations,  which  are 
very  numerous,  are  incorporated  into  that  act. 

Amongft  thefe  it  is  provided,  that  if  a  fhip  come  from  any 
place  vifited  with  the  plague,  or  other  infectious  difeafe,  or  mail 
have  any  perfon  on  board  actually  infected,  if  the  commander 
mall  conceal  the  fame,  he  mall  be  guilty  of  felony  without  bene- 
fit of  clergy. 

And  if,  whilft  the  fhip  is  performing  quarantine,  he  quits  the 
fhip  hirnfehy  or  permits  any  other  perfon  to  quit  it,  he  forfeits 
500/.  and  every  other  perfon  quitting  it  (hall  fuffcr  fix  months 
3  mprifonment,  and  fiiall  forfeit  200  /.    See  3  Burn,  tit.  Plague. 
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By  the  public  police  and  occonomy  I  mean  the  due  regulation 
and  domeftic  order  of  the  kingdom  :  whereby  the  individuals 
of  the  ftate,  like  members  of  a  well-governed  family,  are 
bound  to  conform  their  general  behaviour  to  the  rules  of  pro- 
priety, good  neighbourhood,  and  good  manners  j  and  to  be 
decent,  induitrious,  and  inoffenfive  in  their  refpeclive 
(rations.  This  head  of  offences  mull  therefore  be  very  mis- 
cellaneous, as  it  comprizes  all  fuch  crimes  as  efpecially  affect 
public  fociety,  and  are  not  comprehended  under  any  of  the 
four  preceding  fpecies.  Thefe  amount,  fome  of  them  to 
felony,  and  others  to  mifdemefnors  only.  Among  the 
former  are, 

1.  The  offence  of  clandejlhie  marriages  :  for  by  the  ftatute 
16  Geo.  II.  c.  33.  1.  To  folemnize  marriage  in  any  other 
place  befides  a  church,  or  public  chapel  wherein  banns  have 
been  ufually  publifhed,  except  by  licence  from  the  archbi- 
fhop  of  Canterbury 

• — and,  2.  To  folemnize  marriage  in 
fuch  church  or  chapel  without  due  publication  of  banns,  or 
]  licence  obtained  from  a  proper  authority  ; — do  both  cf  them 
not  only  render  the  marriage  void,  but  fubjeel  the  perfon 
foiemnizing  it  to  felony,  punifhed  by  tranfportation,  for  four- 
teen years :  as,  by  three  former  ftatutes  a,  he  and  his  afiiftants 
were  fubjeel:  to  a  pecuniary  forfeiture  of  100  /.  3.  To  make  a 
falfe  entry  in  a  marriage  regifter  ;  to  alter  it  when  made  ;  to 
forge,  or  counterfeit,  fuch  entry,  or  a  marriage  licence ; 
to  caufe  or  procure,  or  aft  or  aflift  in  fuch  forgery  to 
utter  the  fame  as  true,  knowing  it  to  be  counterfeit ;  or  to 
deftroy  or  procure  the  deftruclion  of  any  regifter,  in  order  to 
vacate  any  marriage,  or  fubjeel:  any  perfon  to  the  penalties 
of  this  acl  ;  all  thefe  offences,  knowingly  and  wilfully  com- 
mitted, fubjeel:  the  party  to  the  guilt  of  felony  without 
benefit  of  clergy. 

2.  Another  felonious  offence,  with  regard  to  this  holy 
eftate  of  matrimony,  is  what  fome  have  corruptly  called 

*  6&7W.III.  c,6,    7& 8VV.  III.  c.  35,    jo  Ann.  c.19.  §176. 


bigamy^ 
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bigamy  which  properly  fignifies  being  twice  married  ;  but  is 
more  juftly  denominated  polygamy,  or  having  a  plurality  of 
Vives  at  once  b.  Such  fecond  marriage,  living  the  former 
hufbaml  or  wife,  is  fimply  void,  and  a  mere  nullity,  by  the 
ecclefiaftical  law  of  England  :  and  yet  the  legiflature  has 
thought  it  juft  to  make  it  felony,  by  reafon  of  it's  being  fo 
great  a  violation  of  the  public  oeconomy  and  decency  of  a 
well-ordered  itate.  For  Polygamy  can  never  be  endured 
under  any  rational  civil  eftablifhment,  whatever  fpecious 
reafons  may  be  urged  for  it  by  the  eaftern  nations,  the  falla- 
cioufnefs  of  which  has  been  fully  proved  by  many  fenfible 
writers  :  but  in  northern  countries  the  very  nature  of  the  cli-  [  164] 
mate  fcems  to  reclaim  agamft  it :  it  never  having  obtained  in 
this  part  of  the  world,  even  from  the  time  of  our  German 
anceftors,  who,  as  Tacitus  informs  us  c,  "  prope  foli  barba- 
"  ronim  fingulis  uxrrlbus  content!  futii  "  It  is  therefore  puniflied 
by  the  laws  both  of  antient  and  modern  Sweden  with  death  d. 
And  with  us  in  England  it  is  ena£led  by  ftatute  1  Jac.I.  c.  1 1. 
that  if  any  perfon,  being  married,  do  afterwards  marry  again, 
the  former  hufband  or  wife  being  alive,  it  is  felony  \  but 
within  the  benefit  of  clergy.  The  firft  wife  in  this  cafe  fliall 
not  be  admitted  as  a  witnefs  againft  her  hufband?  becaufe  fhe 
is  the  true  wife  ;  but  the  fecond  may,  for  fhe  is  indeed  no  wife 
at  all  e  :  and  fo,  vice  verfa,  of  a  fecond  hufband.  This  aft 
makes  an  exception  to  five  cafes,  in  which  fuch  fecond  mar- 
riage, though  in  the  three  firii  it  is  void,  is  yet  no  felony  r. 

t>3ln$.  88.    Bigamy,  according to  M.  1 1  lien.  IV.  1 1.  48.   M.  13  Hen. 

the  canoniits,  confided  in  mart  ying two  IV,  6.  Staunf.  P.  C.  1  34.)  The  cogni- 

vi  1  v.  ins  lurceiiively,  one  after  the  death  zanee  of  i  he  plea  of  bi^arn1/  was  declared 

of  the  other,  cr  inor.ee  marrying  a  wi-  by  Itatute   iS  Edw.  III.  it.  3.      2.  to 

djw.   Such  were  eftpeoied  Lncaprtble  of  belong  to  the  couri  chriftian,  like  that 

orders,  &c, ;  and  by  a  canon  of  ihe  coun-  hf  bajlartiy.     But  by  flat.  1  Edw.  VI. 

cil  of  Lyons,  A.D.  1274,  WrjJ  under  c.  12.  §  16.  bigamy  was  declared  to  he 

pope  Gregory  X.  were  omni  priviu^io  no  longer  an  impediment  to  the  claim  of 

clerical;  n'tdati,  el  coercion!  fori  f'cularis  clergy-    See  Dal.  21.    Dyer  201, 
additti.  (6  Decretal,  1.  12.)    This  ca-        $  de  mor.  Germ,  18. 
noij  was  adopted  and  explained  in  E"g-        d  Stiernh.  dejure  Sucon.  I  3,  r.  2. 
land,  by  ftatute  4  Edw.  I.  It,  3.  c.  5.  and        e  X  Hal.  PC.  6,93. 
bigamy  thereupon  became  no  uncuin-        f  3  Xaft,  8q„  KeL  27.   I  Kal.  Pv  C, 

jp.on  co'.mtcrptaa  to  the  cfa'ift  of  the  be-  694. 
aefit  of  clergy,  (M,  40  Edx.  TIL  42, 

1.  Where 
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i .  Where  either  party  hath  been  continually  abroad  for  fevert 
years  whether  the  party  in  England  hath  notice  of  the  other's 
being  living  or  no.  2.  Where  either  of  the  parties  hath  been 
abfent  from  the  other  feven  years  within  this  kingdom,  and 
the  remaining  party  hath  had  no  knowlege  of  the  other's 
being  alive  within  that  time.  3.  "Where  there  is  a  divorce 
(or  feparation  a  mcnfa  ct  thoro)  by  fentence  in  the  ecclefiaftical 
court  (3).  4.  Where  the  firft  marriage  is  declared  abfolutely 
void  by  any  fuch  fentence,  and  the  parties  loofed  a  vinculo  (4)- 
Or,  5.  Where  either  of  the  parties  was  under  the  age  of 
content  at  the  time  of  the  firft  marriage,  for  in  fuch  cafe  the 
iirit  marriage  was  voidable  by  the  difagreement  of  either  par- 
ty", which  the  fecond  marriage  very  clearly  amounts  to.  But 
U  at  the  age  of  content  the  parties  had  agreed  to  the  marriage* 
which  completes  the  contract:,  and  is  indeed  the  real  mar- 


(  X)  But  if  a  perfon  marries  again  under  the  three  firft  exceptions, 
though  the  feednd  marriage  is  not  felony,  yet  as  before  the  itatute 
it  is  null  and  void,  and  the  parties  will  be  fufajeft  to  the  cenfure9 
and  punifliment  of  the  ecclefiaftical  courts. 

By  the  35  Geo*  III.  c.  67.  perions  convicted  of  bigamy  are 
rendered  fubjeci  to  the  fame  puuifhment,  as  thofe  are  who  are 
convicted  of  grand  or  petit  larceny.  Before  tjiis  llatute  they 
^rere  liable  to  be  burnt  in  the  hand,  and  imprifoned  for  any  time 
not  exceeding  one  year  ;  and  by  the  19  Geo.  III.  c.  74.  the  burn- 
ing in  the  hand  might  be  changed  into  a  fine,  or  into  public  or 
private  whipping,  not  more  than  three  times-  The  effect  of  this 
llatute  is,  that  burning  in  the  hand  may  be  changed  into  tranfporta- 
tion  for  feven  years,  and  the  imprisonment  as  for  petty  larceny 
may  be  unlimited. 

(4)  In  the  duchefs  of  Kingfton's  cafe  the  judges  were  unani- 
rnoully  of  opinion,  44  That  a  fentence  in  the  fpiritual  court  againil 
"  a  marriage  in  a  fait  of  jactitation  of  marriage  is  not  conclulive 
"  evidence,  fo  as  to  it  op  the  counfel  lor  the  crown  from  proving 
"  the  marriage  in  an  indictment  for  polygamy.  And  admitting 
"  fuch  fentence  to  be  conclulive  upon  fuch  indictment,  the  counfel 
44  for  the  crown  may  be  admitted  to  avoid  the  effect  of  fuch  fen* 
"  tence,  by  proving  the  fame  to  have  been  obtained  by  fraud  or 
»  collation."   11  Wfatgi  8ti  T.  &k  zOz, 

riage  ; 
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rlage  and  afterwards  one  of  them  fhould  marry  again  ;  I 
fliould  apprehend  that  fuch  fecond  marriage  would  be  with- 
in the  reaibn  and  penalties  of  the  aft. 

3.  A  third  fpecies  of  felony  againft  the  good  order  and 
oeconomy  of  the  kingdom,  is  by  idle  foldiers  and  mariners 
«va?;J>:nng  about  the  realm,  or  peribns  pretending  fo  to  be,  [  165  1 
and  abufmg  the  name  of  that  honourable  profeflion  s.  Such 

a  one  not  haying  a  teftimonial  or  pafs  from  a  juftice  of  the 
peace,  limiting  the  time  of  his  pafiage  \  or  exceeding  the 
time  limited  for  fourteen  days,  unlefs  he  falls  fiek ;  or  forging 
fuch  teftimonial ;  is  by  flatute  39  Eliz.  c.  1  7.  made  guilty  of 
felpny  without  benefit  of  clergy.  This  fangumary  lav.r, 
though  In  practice  deiervedly  antiquated,  Hill  remains  a  dil- 
graee  to  our  ftatute-book  :  yet  attended  with  this  mitigation, 
that  t-he  offender  may  be  delivered,  if  any  honeft  freeholder 
or  other  perfon  of  fubilance  will  take  him  into  his  fervice, 
and  he  abides  in  the  fame  for  one  year  j  unlefs  licemed  to 
depart  by  his  employer,  who  in  fuch  cafe  {hall  forfeit  ten 
pounds  (5), 

4.  Outlandish  perfons  calling  themfelves  Egyptians,  or 
gyJlfies,  are  another  object  of  the  feverity  of  fome  of  our  un- 
repealed ftatutes.  Thefe  are  a  ftrange  kind  of  commonwealth 
among  themfelves  of  wandering  impoftors  and  jugglers,  who 
were  firft  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  fmce  fpread  themfelves  all 
of  er  Europe.  Munfter  h,  who  is  followed  and  relied  upon  by 
Spelman  i  and  other  writers,  fixes  the  time  of  their  firft  ap- 
pearance to  the  year  141 7 ;  under  pafTports,  real  or  pretended, 

s  3  Inft.  85.  b-Crfmorrr.  /.  3.  j  C^iojj:  i\f. 

(5)  In  the  vagrant  aft  the  17  Geo.  II.  c.  5.  there  is  an  excep- 
tion in  favour  of  foldiers  having  certificates  from  their  officers,  or 
the  lecrttary  at  war  ;  and  alio  in  favour  of  mariners  having  a 
teftimonial  from  a  juftice  of  peace,  who  were  thus  licenfed  to  beg, 
I?ut  by  32  Geo  J  II.  c.  45.  fuch  certificates  and  teftiinoriials  were 
very  properly  declared  to  be  null  and  void  ;  and  that  all  foldiers 
and  mariners,  who  fliould  wander  abroad  and  beg,  mould  be  deemed 
rogues  and  vagabonds  within  the  meaning  of  the  vagrant  aft. 

from 
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from  the  emperor  Sigifmund,  king  of  Hungary.  And  pope 
Pius  II.  (who  died  A.  D.  1464)  mentions  them  in  his  hiftory 
as  thieves  and  vagabonds*  then  wandering  with  their  families 
over  Europe,  under  the  name  of  Zigari ;  and  whom  he  fup- 
pofes  to  have  migrated  from  the  country  of  the  Zigi,  which 
nearly  anfwers  to  the  modern  Circaffia.  In  the  compafs  of  a 
few  years  they  gained  fuch  a  number  of  idle  profelytes,  (who 
imitated  their  language  and  complexion,  and  betook  them- 
felves  to  the  fame  arts  of  chiromancy,  begging,  and  pilfering,) 
that  they  became  troublefome  and  even  formidable  to  moft  of 
the  ftates  of  Europe.  Hence  they  were  expelled  from  France 
in  the  year  1560,  and  from  Spain  in  1591  h  And  the  go- 
vernment in  England  took  the  alarm  much  earlier  :  for  in 
1530,  they  are  defcribed  by  ftatute  22  Hen.  VIII.  c.  10.  as 
£166]  "  outlandiih  people,  calling  themfelves  Egyptians,  ufmg  no 
"  craft  nor  feat  of  merchandize,  who  have  come  into  this 
"  realm  and  gone  from  fhire  to  mire  and  place  to  place  in 
"  great  company,  and  tiffed  great,  fubtil,  and  crafty  means 
"  to  deceive  the  people-,  bearing  them  in  hand,  that  they 
"  by  palmeftry  could  tell  men's  and  women's  fortunes ;  and 
"  fo  many  times  by  craft  and  fubtilty  have  deceived  the  peo- 
ic  pie  of  their  money,  and  alfo  have  committed  many  heinous 
"  felonies  and  robberies."  "Wherefore  they  are  directed  to 
avoid  the  realm,  and  notto  return  under  pain  of  imprifon- 
ment,  and  forfeiture  of  their  goods  and  chattels:  and,  upon 
their  trials  for  any  felony  which  they  may  have  committed, 
they  {hall  not  be  entitled  to  a  jury  de  medietate  linguae.  And 
afterwards,  it  is  enacted  by  liatute  1  &  2  Pi).  &  M.  c.4* 
and  5  Eliz.  c.  20.  that  if  any  fuch  perfons  fhiM  be  imported 
into  this  kingdom,  the  importer  {hall  forfeit  40/.  And  if  the 
Egyptians  themfelves  remain  one  month  in  this  kingdom  \ 
or  if  any  per fon,  being  fourteen  years  old,  (whether  pa* 
tural  born  fubje£t  or  ftranger,)  which  hath  been  feen  or  found 
in  the  fellowfhipof  fuch  Egyptians,  or  which  hath  difguifed 
him  or  herfelf  like  them,  {hall  remain  in  the  fame  one  month,, 
at  one  or  fcvcral  times*,  it  is  felony  without  benefit  of  clergy  : 

*  Durrefne  Ghfi  I.  200,  " 

and 
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and  fir  Matthew  Hale  informs  us  \  that  at  one  Suffolk  afiifes 
no  teft  than  thirteen  gypfies  were  executed  upon  thefe  fta- 
tutes  a  few  years  before  the  reftoration.  But,  to  the  honour 
of  our  national  humanity,  there  are  no  inftances  more  mo- 
dern than  this,  of  carrying  thefe  laws  into  practice  (6). 

5.  To  defcend  next  to  offences,  whofe  punifhment  is  fhort 
of  death.  Common  nufances  are  of  a  fpecies  of  offences  againft 
the  public  order  and  oeconomical  regimen  of  the  ftate;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king's 
fubjects,  or  the  neglecting  to  do  a  thing  which  the.  common 
good  requires171.  The  nature  of  common  nufances,  and  their 
diltmction  from  private  nufances,  were  explained  in  the  pre- 
ceding volume  f  :  wnen  we  confidered  more  particularly  the  [167] 
nature  of  the  private  fort,  as  a  civil  injury  to  individuals. 
I  ihall  here  only  remind  the  ftudent,  that  common  nufances 
are  fuch  inconvenient  or  trouhlefome  offences,  as  annoy  the 
whole  community  in  general,  and  not  merely  forne  particular 
perfon;  and  therefore  are  indictable  only,  and  not  action- 
able ;  as  it  would  be  unreafonable  to  multiply  fuits,  by  giving 
every  man  a  feparate  right  of  action,  for  what  damnifies  him 
in  common  only  with  the  reft  of  his  feliow-fubjects.  Of  this 
nature  are,  1.  Annoyances  in  highways,  bridges,  and  public 
rivers ,  by  rendering  the  fame  inconvenient  or  dangerous  to 
pafs  :  either  pofitively>  by  actual  obftr  notions  ,  or  negatively, 
by  want  of  reparations.  For  both  of  thefe,  the  perfori  fo 
obftructing,  or  fuch  individuals  as  are  bound  to  repair  and 
cleanfe  them,  or  (in  default  of  thefe  laft)  the  parifn  at  large, 
may  be  indicted,  diftreined  to  repair  and,  amend  them,  and 
in  fome  cafes  fined.  And  a  prefentment  thereof  by  a  judge 
pf  affife,  C5V.  or  a  juftice  of  the  peace,  fhall  be  in  all  refpects 

1  1  Hal.  P.  C.  671.   m  j  Hawk.  P.C.  197.       »  Vol.  III.  pag.  216. 


(6)  The  fevere  ftatute  of  5  Eliz.  c.  20.  is  repealed  by  23  Geo. 
III.  c.  51.  And  gypfies  are  now  only  punrfhabJe  under  the  va- 
grant act,  which  declares  that  "  all  perfons,  pretending  to  be  gyp- 
**  lies,  or  wandering  in  the  habit  or  form  of  Egyptians,  fhall  be 
**  deemepl  rogues  and  vagabonds."    17  Geo.  IL  c.  5. 

7  equivalent 
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equivalent  to  an  indictment0.  Where  there  is  an  houfc 
C.re&ed,  or  an  inclofure  made,  upon  any  part  of  the  king's 
demefnes,  or  of  an  highway,  or  common  ftreet,  or  public 
water,  or  fuch  like  public  things,  it  is  properly  called  a  pur- 
prejlurc*.  2.  All  thofe  kinds  of  nufances,  (fuch  as  oftenfrve 
trades  and  manufa&ures,)  which  when  injurious  to  a  private 
man  are  aftionable,  are,  when  detrimental  to  the  public, 
punifhable  by  public  profecution,  and  fubjeft  to  fine  accord- 
ing to  the  quantity  of  the  mifdemefnor  :  and  particularly  the 
keeping  of  hogs  in  any  city  or  market  town  is  indictable  as  a 
public  nufance  q.  3.  All  disorderly  inns  or  ale-houfes>  bawdy- 
houfesy  gaming-hoitfeSyJlage~plays  unlicenfed,  booths  and  ftages 
for  rope-dancers ,  mountebanks,  and  the  like,  are  public  nufances, 
and  may  upon  indiftment  be  fupprefled  and  fined r  (7).  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of 
travellers,  may  be  indicted,  fupprefled,  and  the  inn-keepers 
fined,  if  they  refufe  to  entertain  a  traveller  without  a  very 
£  168  ]  fufficient  caufe :  for  thus  to  fruftrate  the  end  of  their  infti- 
tution  is  held  to  be  diforderly  behaviour  r.  Thus  too  the 
hofpitable  laws  of  Norway  punifli,  in  the  fevereft  degree,  fuch 
inn-keepers  as  refufe  to  furnilh  accommodations  at  a  juft  and 
reafonable  price  s.  4.  By  ftatute  jo  &  1 1  W.  III.  c.  17.  all 
lotteries  are  declared  to  be  public  nufances,  and  all  grants, 
patents,  or  licences  for  the  fame  to  be  contrary  to  law.  But,  a9 
flate-lotteries  have,  for  many  years  paft,  been  found  a  ready 
mode  for  raifing  the  fupply,  an  a£t  was  made  19  Geo.  Ill, 
c.  21.  to  licenfe  and  regulate  the  keepers  of  fuch  lottery.* 
offices  (8).  5.  The  making  and  felling  of fire-works  and  fquibs> 

0  Stat.  7  Qto.  III.  c.  42.  r  x  Hawk.  P.  C.  19S.  22 5< 

*  Co.  Litt,  277.  from  the  French       f  1  Hawk.  P.  C.  225. 
pourpris,  an  inclofure.  s  Stiernh. .dcjure  Suson.  I.  2.  c.  9. 

q  Salk.  460. 


(7)  How  ftage-players  are  to  be  licenfed,  fee  the  28  Geo.  III. 
C, .30.  or  the  title  Players,  in  Burn's  Juftice. 

(8)  The  19  Geo,  III.  c.  21.  is  repealed  by  the  22  Geo.  Ill, 
e.  47.  which  introduces  a  great  tariety  of  regulations  refpe&ing; 
lottery-office  keepers.  Among  others  it  enafts,  that  no  one  fliall 
keep  an  offtceforthe  fale  of  tickets  in  the  public  lottery,  without  a 

licence 
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or  throwing  thern  about  in  any  ftreet,  is,  on  account  of  the 
danger  that  may  enfue  to  any  thatched  or  timber  buildings, 
declared  to  be  a  common  nufance,  by  ftatute  9  &  10  W.  III. 
c.  7.  and  therefore  is  pumfhable  by  fine  (9).  And  to  this  head 
we  may  refer  (though  not  declared  a  common  nufance)  the 
making,  keeping,  or  carriage,  of  too  large  a  quantity  of 
gunpowder  at  one  time,  or  in  one  place  or  vehicle  ;  which  is 
prohibited  by  ftatute  12  Geo.  III.  c.  61.  under  heavy  penal- 
ties and  forfeiture.  6.  Eaves-droppers,  or  fach  as  liften 
under  walls  or  windows  or  the  eaves  of  a  houfe,  to  hearken 


licence  from  the  {tamp  office,  under  a  penalty  of  100/.  And  if 
any  perfon  {hall  fell  the  chance  or  mare  of  a  ticket  for  lefs  time 
than  the  whole  time  of  drawing,  or  {hall  infure  for  or  againfl  the 
drawing  of  any  ticket,  or  mall  receive  any  money  to  return  money 
or  goods  upon  any  contingency  depending  upon  the  tickets  in  the 
lottery,  he  mall  forfeit  50/.  And  by  the  27  Geo.  III.  c.  1.  perforis 
guilty  of  any  of  the  preceding  offences,  may  alfo  be  proceeded 
againfl:  as  rogues  and  vagabonds,  under  the  vagrant  act  ;  but  if 
they  are  convicted  as  vagabonds,  they  are  discharged  from  the 
pecuniary  penalties.  And  no  perfon  fliall  fell  any  mare  lefs  than  a 
fixteenth,  or  without  a  ftamp,  under  a  penalty  of  50/.  But  the 
owner  of  a  whole  ticket  may  infure  his  ticket  with  a  licenfed  lot_ 
tery-office  keeper,  fo  as  to  indemnify  himfelf,  and  receive  its  value 
only.  The  infurance  muft  be  made  for  the  whole  remaining  time 
of  the  drawing  of  the  lottery,  and  in  the  manner  prefcribed  by  the 
a6l,  If  any  editor  of  a  newfpaper,  or  other  perfon,  advertizes  any 
illegal  fcheme  of  gaming  in  the  lottery,  he  is  fubje£t  to  a  penalty 
of  50/.  4  T.  R.  414.  The  penalties  under  thefe  ftatutes  muft  be 
fued  for  within  fix  months  in  the  courts  at  Weftminfter,  and  the 
defendant  may  be  held  to  bail,  to  the  amount  of  500/.  One  half 
of  the  penalties  is  given  to  the  profecutor,  the  o^her  half  to  the 
king. 

(9)  And  if  any  perfon  fhall  make  or  fell  any  fquibs,  rockets,  or 
fire-works,  he  fhall  forfeit,  upon  conviction  before  a  magiflrate^ 
5/.  one  half  to  the  informer,  and  the  other  half  to  the  poor.  And 
if  any  perfon  fhall  throw  or  fire  them  into  any  houfe,  ftreet,  or 
highway,  he  fhall  forfeit  20s.  in  Kke  manner.  9&10W.  III. 
c.  7. 
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after  difcourfe,  and  thereupon  to  frame  flanderous  and  mif- 
chievous  tales,  are  a  common  nufance  and  prefentable  at  the 
court-leet * :  or  are  indictable  at  the  feflions,  and  punifhable 
by  fine  and  finding  fureties  for  their  good  behaviour".  7.  Laft- 
ly,  a  common  fcold>  communis  rixatrix,  (for  our  law-latin  con- 
fines it  lev  the  feminine  gender,)  is  a  public  nufance  to  her 
neighbourhood.  For  which  offencs  fhe  may  be  indicted  v  ; 
and,  if  convicted,  fhall  w  be  fentenced  to  be  placed  in  a  cer- 
tain engird  of  correction  called  the  trebucket,  caftigatory,  or 
clicking  ftool,  which  in  the  Saxon  language  is  faid  to  fignify 
the  fcolding  ftool  though  now  it  is  frequently  corrupted 
into  ducking  ftool,  becaufe  the  refidue  of  the  judgment  is, 
that,  when  {he  is  fo  placed  therein,  fhe  fhall  be  plunged  in 
the  water  for  her  punifhment x. 

[  169  ]     6.  Idleness  in  any  perfon  whatfoever  is  alfo  a  high 
offence  againft  the  public  ©economy.  In  China  it  is  a  maxim* 
that  if  there  be  a  man  who  does  not  work,  or  a  woman  that 
is  idle,  in  the  empire,  fomebody  muft  fuffer  cold  or  hunger; 
the  produce  of  the  lands  not  being  more  than  fufficient,  with 
culture,  to  maintain  the  inhabitants:  and  therefore,  though 
the  idle  perfon  may  fhift  off  the  want  from  himfelf,  yet  it 
muft  in  the  end  fall  fomewhere.    The  court  alfo  of  Areopa- 
gus at  Athens  punifhed  idlenefs,  and  exerted  a  right  of  exa- 
mining every  citizen  in  what  manner  he  fpent  his  time  y  the 
intention  of  which  was  y,  that  the  Athenians,  knowing  they 
were  to  give  an  account  of  their  occupations,  fhould  follow 
only  fuch  as  were  laudable,  and  that  there  might  be  no  room 
left  for  fuch  as  lived  by  unlawful  arts.    The  civil  law  ex- 
pelled all  fturdy  vagrants  from  the  city  2  :  and,  in  our  own 
law,  all  idle  perfons  or  vagabonds,  whom  Gur  antient  ftatutes 
defcribe  to  be  "  fuch  as  wake  on  the  night,  and  fleep  on  the 
"  day,  and  haunt  cuftomable  taverns,  and  ale-houfes,  and 
u  routs  about ;  and  no  man  wot  from  whence  they  come,  nc 
**  whether  they  go;"  or  fuch  as  are  more  particularly  defcribed 

*  Kitch.  of  courts.  20.  *  3  Inft.  219. 

«  Ibid.   1  Hawk..  P.  C.  132,  *  VaJer.  Maxim.  /.  2.  c.  6. 

v  *  6  Mod.  213.  *  Nov.  80.  c.  5. 

w  1  Hawk.  P.  C,  198,  200. 

by 
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by  ftatute  17  Geo.  IL  c.  5.  and  divided  into  three  claffes, 

idle  and  diforderly  perfons,  rogues  and  vagabonds  %  and  incorri- 
gible rogues  r — all  tSfefe  are  offenders  againft  the  good  order, 
and  blemifhes  in  the  government,  of  any  kingdom  (10).  They 


(10)  Idle  and  diforderly  perfons  are,  1.  Thofe  who  threaten  to 
run  away,  and  to  leave  their  families  upon  the  parifh;  2.  Who  re- 
turn from  the  parifh  to  which  they  are  removed  as  paupers,  without 
a  certificate  ;  3.  Who  refufe  to  work  for  the  ufual  wages  ;  4.  Who 
beg  within  their  own  parifhes  ;  5.  And  who  neglect  to  work,  or 
who  fpend  their  money  idly,  without  making  a  fufficient  allowance 
for  the  fnbfiftence  of  their  families.  Rogues  and  vagabonds  are 
thus  defcribed  :  I.  Gatherers  of  alms,  under  pretence  of  loffes,  or 
for  prifons  or  hofpitals ;  2.  Fencers  ;  3.  Bearwards  ;  4,*  Players  of 
interludes,  not  being  authorifed  by  law;  5.  Minftrels ;  6.  jugglers; 
7.  Gypfies ;  8.  Fortune-tellers  ;  9.  Deceivers  by  fubtil  craft ; 
10.  Players  and  betters  at  unlawful  games ;  1 1.  Perfons  who  run 
away  and  leave  their  families  chargeable  to  the  parifh  ;  12.  Unii- 
cenfed  pedlars  ;  13.  Perfons  who  wander  abroad,  and  lodge  in  ale* 
houfes,  outhoufes,  or  in  the  open  air,  without  giving  a  good  ac- 
count of  themftlves ;  14.  Perfons  wandering  from  home,  under 
pretence  of  feeking  harveft-work,  without  a  certificate  from  the 
minifler  and  one  church-warden  of  their  parifh;  it.  And  all 
wandering  beggars.  And  by  28  Geo.  III.  c.  88.  all  perfons  who 
are  apprehended  with  any  pick-lock  or  implement*  with  intent  to 
felonioufly  break  and  enter  any  dwelling-houfe,  or  with  any  of- 
fenfive  weapon,  with  intent  to  felonioufly  affault  any  perfon  ;  or 
who  ihall  be  found  in,  or  upon,  any  dwelling-houfe,  Outhoufe, 
yard,  area,  or  garden,  with  intent  to  fteal,  (hall  be  deemed  rogues 
and  vagabonds. 

Rogues  and  vagabonds,  who  efcape  when  they  are  apprehended* 
or  refufe  to  go  before  a  juftice,  or  to  be  examined,  or  who  give  a 
falfe  account  of  themfelves,  after  warning  of  the  conferences,  or 
who  refufe  to  be  conveyed  by  a  pafs,  or  who  efcape  from  the 
houfe  of  correction,  or  who  commit,  after  punifhment,  a  fecond 
offence,  become  incorrigible  rogues.  When  a  perfon  is  convicted 
of  being  a  rogue  and  vagabond,  before  a  juftice  of  peace,  the 
juiiice  may  order  him  to  be  whipt,  or  imprifoned  till  the  next 
feffions,  or  for  any  lefs  time  ;  and  if  imprifoned  till  the  next  fcflions, 
the  juilices  may  then  order  a  further  imprifonment  for  fix  months; 
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are  therefore  all  punifhed,  by  the  ftatute  laft  mentioned  ; 
that  is  to  fay,  idle  and  diforderly  perfons  with  one  month's 
imprifonment  in  the  houfe  of  correction  rogues  and  vaga- 
bonds with  whipping  and  imprifonment  not  exceeding  fix 
months  ;  and  incorrigible  rogues  with  the  like  difcipline  and 
confinement,  not  exceeding  two  years  •,  the  breach  and  efcape 
from  which  confinement  in  one  of  an  inferior  clafs,  ranks 
him  among  incorrigible  rogues ;  and  in  a  rogue  (before  in- 
corrigible) makes  him  a  felon,  and  liable  to  be  tranfported 
for  feven  years.  Perfons  harbouring  vagrants  are  liable  to  a 
fine  of  forty  {hillings,  and  to  pay  all  expences  brought  upon 
the  parifh  thereby :  in  the  fame  manner  as,  by  our  antient 
[170]  laws,  whoever  harboured  any  ftranger  for  more  than  two 
nights,  was  anfwerable  to  the  public  for  any  offence  that 
fuch  his  inmate  might  commit a. 

7.  Under  the  head  of  public  oeconomy  may  alfo  be  pro- 
perly ranked  all  fumptuary  laws  againft  luxury,  and  extrava- 

a  LL.  Eduj%  c.  27.    Bra&on.  I.  3.  tr.  2.  c.  10.  §  2. 


female  vagabonds  are  fubjec"t  to  the  fame  imprifonment,  but  in  no 
inftance  are  liable  to  whipping,  32  Geo.  III.  c.  45.  And  the  j uft ice, 
or  the  court  of  quarter  feflions,  may,  if  they  think  proper,  order 
a  vagabond,  after  punifhment,  to  be  conveyed  to  his  place  of  fet- 
tlement  by  a  pafs,  but  no  juftice  of  peace  mall  order  any  vagrant  to 
be  conveyed  by  a  pafs,  who  has  not  been  actually  whipt,  or  impri- 
foned  for  at  lead  feven  days,  which  mall  be  certified  in  the  pafs. 
32  Geo.  III.  c.  45.  The  object  of  this  was  to  correct  an  abufe, 
which  ^  much  prevailed,  of  removing,  paupers  by  a  pafs,  who  had 
committed  no  act  of  vagrancy,  and  who  ought  to  have  been  re- 
moved by  an  order  of  removal.  For  the  effects  of  an  order  of 
removal  and  a  vagrant  pafs  are  very  different  ;  in  the  firfl  cafe, 
the  parifh  Removing  bears  all  the  travelling  expences  of  the  pau- 
pers;  but  the  expence  of  conveying  vagrants  by  a  pafs,  is  borne 
by  each  county  through  which  they  are  carried.  And  no  appeal 
lies  againfi  a  vagrant  pafs,  fo  that  the  parifh  to  which  the  vagrant 
is  conveyed,  muff  be  at  the  expence  of  fending,  by  an  order  of 
removal,  the  vagrant  back  again,  or  to  fuch  place  as,  upon  inquiry, 
may  be  thought  his  legal  fettlement.    3  Bum.  tit.  Vagrants,. c.  x. 

8  gant 
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gant  expences  in  drefs,  diet,  and  the  like ;  concerning  the 
general  utility  of  which  to  a  ftate,  there  is  much  controverfy 
among  the  political  writers.  Baron  Montefquieu  lays  it 
downb,  that  luxury  is  neceffary  in  monarchies,  as  in  France; 
but  ruinous  to  democracies,  as  in  Holland.  With  regard 
therefore  to  England,  whofe  government  is  compounded  of 
both  fpecies,  it  may  ftill  be  a  dubious  queftion  how  far  pri- 
vate luxury  is  a  public  evil ;  and  as  fuch  cognizable  by  pub- 
lic laws.  And  indeed  our  legiflators  have  feveral  times 
changed  their  fenthnents  as  to  this  point ;  for  formerly 
there  were  a  multitude  of  penal  laws  exifting,  to  reftrain 
excefs  in  apparel c  \  chiefly  made  in  the  reigns  of  Edward 
the  third,  Edward  the  fourth,  and  Henry  the  eighth,  againft 
piked  (hoes,  fhort  doublets,  and  long  coats  ;  all  of  which 
were  repealed  by  ftatute  1  Jac.  I.  c.  25.  But,  as  to  excefs 
in  diet,  there  ftill  remains  one  antient  ftatute  unrepealed, 
10  Edw.  III.  ft.  3.  which  ordains,  that  no  man  mall  be 
ferved,  at  dinner  or  lupper,  with  more  than  two  courfes ; 
except  upon  fome  great  holidays  there  fpecified,  in  which  he 
may  be  ferved  with  three. 

8.  Next  to  that  of  luxury,  naturally  follows  the  offence  [  171  ] 
of  gaming,  wThich  is  generally  introduced  to  fupply  or  retrieve 
the  expences  occasioned  by  the  former  :  it  being  a  kind  of 
tacit  confeflion,  that  the  company  engaged  therein  do,  in 
general,  exceed  the  bounds  of  their  refpective  fortunes  ;  and 
therefore  they  caft  lots  to  determine  upon  whom  the  ruin 
{hall  at  prefent  fall,  that  the  reft  may  be  faved  a  little  longer. 
But,  taken  in  any  light,  it  is  an  offence  of  the  moft  alarming 
nature  ;  tending  by  neceffary  confequence  to  promote  public 
idlenefs,  theft  and  debauchery  among  thofe  of  a  lower  clafs; 
and,  among  perfons  of  a  fuperior  rank,  it  hath  frequently 
been  attended  with  the  fudden  ruin  and  defolation  of  antient 
and  opulent  families,  an  abandoned  proftitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
felf-murder.  To  reftrain  this  pernicious  vice,  among  the 
inferior  fort  of  people,  the  ftatute  33  Hen.  VIII.  c.  9.  was 

t>  Sp.  L.  b,  7.  c.  2  &  4.  c  3  lnft.  199. 
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made  \  which  prohibits  to  all  but  gentlemen  the  games  of 
tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful  diver-* 
fions  there  fpecified  d,  unlefs  in  the  time  of  chriftmas,  under 
pecuniary  pains  and  imprifonment.    And  the  fame  law, 
and  alfo  the  ftatute  30  Geo.  II.  c.  24.  inflift  pecuniary  pe- 
nalties, as  well  upon  the  mafter  of  any  public  houfe  wherein 
fervants  are  permitted  to  game,  as  upon  the  fervants  them- 
felves  who  are  found  to  be  gaming  there.  But  this  is  not  the 
principal  ground  of  modern  complaint :  it  is  the  gaming  in 
high  life,  that  demands  the  attention  of  the  magiftrate ;  a. 
paflion  to  which  every  valuable  confideration  is.  made  a  facri- 
fice,  and  which  we  feem  to  have  inherited  from  our  anceftora 
the  antient  Germans  •,  whom  Tacitus  e  defcribes  to  have  been 
bewitched  with  the  fpirit  of  play  to  a  molt  exorbitant  degree. 
«  They  addi£l  themfelves,  fays  he,  to  dice  (which  is  won- 
<<  derful)  when  fober,  and  as  a  ferious  employment ;  with 
€t  fuch  a  mad  defire  of  winning  or  lofing,  that,  when  ftript 
u  of  every  thing  elfe,  they  will  ftake  at  laft  their  liberty 
]  "  and  their  very  felves.    The  lofer  goes  into  a  voluntary 
"  flavery,  and,  though  younger  and  ftronger  than  his  anta- 
«  gonift,  fuffers  himfelf  to  be  bound  and  fold.  And  this  per- 
u  feverance  in  fo  bad  a  caufe  they  call  the  point  of  honour  ; 
((  ea  ejl  in  re  prava  per  vie  acid)  ipji  Jidem  voeant"    One  would, 
almoft  be  tempted  to  think  Tacitus  was  defcribing  a  modern 
Englifhman.  When  men  are  thus  intoxicated  with  fo  frantic 
a  fpirit,  laws  will  be  of  little  avail :  becaufe  the  fame  falfe 
fenfe  of  honour,  that  prompts  a  man  to  facrifice  himfelf,  will 
deter  him  from  appealing  to  the  magiftrate.  Yet  it  is  proper 
that  laws  fliould  be,  and  be  known  publicly,  that  gentlemen 
may  confider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repofe  in  fharpers-,  who,  if  fuccefsful  in 
play,  are  certain  to  b.e  paid  with  honour,  or,  if  unfuccefsful, 
have  it  in  their  power  to  be  ftill  greater  gainers  by  informing. 
For  by  ftatute  16  Car.  II.  c.  7.  if  any  perfon  by  playing  or 
betting  fnall  lofe  more  than  100/.  at  one  time,  he  {hall  iiot 


.  <1  Logetting  in  the  fields,  Aide-thrift    bowl,  and  coyting. 
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be  compellable  to  pay  the  fame  ;  and  the  winner  mall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former. The  ftatute  9  Ann.  c.  14.  enacls,  that  all  bonds  and 
other  fecurities,  given  for  money  won  at  play,  or  money  lent 
at  the  time  to  play  withal,  mail  be  utterly  void  ;  that  all 
mortgages  and  incumbrances  of  lands,  made  upon  the  fame 
confideration,  (hall  be  and  enure  to  the  ufe  of  the  heir  of  the 
mortgagor  :  that,  if  any  perfon  at  any  time  or  fitting  lofes  iq/. 
at  play,  he  may  fue  the  winner,  and  recover  it  back  by  action 
of  debt  at  law ;  and  in  cafe  the  lofer  does  not,  any  other 
perfon  may  fue  the  winner  for  treble  the  fum  fo  loft  (10)  •■ 
and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himfelf  upon  oath :  and  that  in  any  of  thefe  fuits  no  privi- 
lege of  parliament  fhall  be  allowed.  The  ftatute  farther  [  173  ] 
ena&s,  that  if  any  perfon  by  cheating  at  play  mall  win  any 
money  or  valuable  thing,  or  fhall  at  any  one  time  or  fitting 
win  more  than  io/.  he  may  be  indicted  thereupon,  and  fhall 
forfeit  five  times  the  value  to  any  perfon  who  will  fue  for 
it  \  and  {in  cafe  of  cheating)  fhall  be  deemed  infamous,  and 
fuffer  fuch  corporal  punifhment  as  in  cafe  of  wilful  perjury. 
By  feveral  ftatutes  of  the  reign  of  king  George  II. f,  all  pri- 
vate lotteries  by  tickets,  cards,  or  dice,  (and  particularly  the 
games  of  faro,  baflet,  ace  of  hearts,  hazard,  pafTage,  roily 

f  iz  Geo.  II.  c.  z8.    13  Geo.  II.  c.  19,    1 3  Geo.  II.  c.  34. 


(10)  If  the  lofer  does  not  recover  back  the  money  loft  within 
three  months,  any  other  perfon  may  recover  the  fame,  and  treble 
the  amount  befides,  with  cofts,  one  half  for  himfelf,  the  other  half 
for  the  poor.  See  1  vol.  p.  88.  n.  20.  If  money  be  lent  to  game 
with,  it  may  be  recovered  back  as  money  lent,  though  the  bond, 
note,  or  other  fecurity  given  for  it  is  void.    2  Burr.  1077. 

A  bill  in  equity  may  be  filed  to  difcover  the  confideration  of  a 
promiftbry  note  or  other  fecurity  alleged  to  be  given  for  money 
loll  at  play,  and  to  have  it  delivered  up.    jdndrew  v.  Berry* 

3  4#  634* 

In  an  aclion  againft  A,  to  recover  back  money  loft,  A  may- 
plead  that  it  was  not  won  by  him  alone,  but  jointly  with  B. 
7  T.  JR.  257. 
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polly,  and  all  other  games  with  dice,  except  back-gammon,) 
are  prohibited  under  a  penalty  of  200/.  for  him  that  {hall 
erec?c  fuch  lotteries,  and  50./.  a  time  for  the  players.  Public 
lotteries,  unlefs  by  authority  of  parliament,  and  all  manner 
of  ingenious  devices,  under  the  denomination  of  fales  or 
otherwife,  which  in  the  end  are  equivalent  to  lotteries,  were 
before  prohibited  by  a  great  variety  of  ftatutes  g  under  heavy 
pecuniary  penalties.  But  particular  defcriptions  will  ever  be 
lame  and  deficient,  unlefs  all  games  of  mere  chance  are  at 
once  prohibited ;  the  inventions  of  fharpers  being  fwifter 
than  the  punifhment  of  the  law,  which  only  hunts  them  from 
one  device  to  another.  The  ftatute  13  Geo.  II.  c.  19.  to 
prevent  the  multiplicity  of  horfe  races,  another  fund  of 
gaming,  directs  that  no  plates  or  matches  under  50/.  value 
fhall  be  run,  upon  penalty  of  200  /.  to  be  paid  by  the  owner 
of  each  horfe  running,  and  100/.  by  fuch  as  advertife  the' 
plate  (11).    By  ftatute  18  Geo.  II.  c.  34.  the  ftatute  9  Ann. 

£  ro  &  11  W.  III.  c.  17.  9  Ann.  8  Geo.  I.  c,  2.  §  36,  37.  9  Geo.  I.  c.  19. 
c.  6.  §  56.    10  Ann.  c.  26.  §  109.    §  4,  5.    6  Geo.  II,  c.  35.  §  29,  30. 


(11)  Newmarket  and  Black  Hambleton  are  excepted,  where  a 
race  may  be  run  for  any  fum  or  flake  lefs  than  fifty  pounds.  But 
though  fuch  horfe  races  are  lawful,  yet  it  has  been  determined, 
that  they  are  games  within  the  ftatute  of  9  Ann.  c.  14.  and  that  of 
confequence  wagers  above  10/.  upon  a  lawful  horfe  race,  are  ille- 
gal. 2  BL  Rep.  706.  A  foot  race,  and  a  race  againft  time,  have 
alfo  been  held  to  be  games  within  the  ftatute  of  gaming.  2  Wilf.  36. 
So  a  wager  to  travel  a  certain  diftance  within  a  certain  time,  with 
a  poflchaife  and  a  pair  of  horfes,  has  been  confidered  of  the  fame 
nature.  6  T.  R.  499.  A  wager  for  lefs  than  10/.  upon  an  illegal 
horfe  race,  is  alfo  void  and  illegal.  4  T.  R.  1.  Wagers  in  general, 
by  the  common  law,  were  lawful  contracts,  and  all  wagers  may 
flill  be  recovered  in  a  court  of  juftice,  which  are  not  made  upon 
games,  or  which  are  not  fuch  as  are  likely  to  difturb  the  public 
peace,  or  to  encourage  immorality,  or  fuch  as  will  probably  affect 
the  interefls,  characters,  and  feelings  of  perfons  not  parties  to  the 
wager,  or  fuch  as  are  contrary  to  found  policy,  or  the  general  in- 
terefls of  the  community.  See  3  T.  R.  693.  where  the  legality 
of  wagers  is  fully  difcufTed. 

Where 
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is  farther  enforced,  and  fome  deficiencies  fupplied  :  the  for- 
feitures of  that  a£t  may  now  be  recovered  in  a  court  of 
equity ;  and,  moreover,  if  any  man  be  convicted  upon  in- 
formation or  indiftment  of  winning  or  lofing  at  play,  or  by 
betting  at  any  one  time  io/.  or  20/.  within  twenty-four 
hours,  he  mall  be  fined  five  times  the  fum  for  the  benefit  of 
the-  poor  of  the  parifh.  Thus  careful  has  the  legiflature 
been  to  prevent  this  deftructive  vice  :  which  may  mow  that 
our  laws  againft  gaming  are  not  fo  deficient,  as  ourfelves  [  1 74  ] 
and  our  ningi [crates  in  putting  thofe  laws  in  execution. 

9.  Lastly,  there  is  another  offence,  conftituted  by  a  va- 
riety of  acts  of  parliament;  which  are  fo  numerous  and  fo 
confufed,  and  the  crime  itfelf  of  fo  queftionahle  a  nature, 
that  I  fnall  not  detain  the  reader  with  many  ohfervations 
thereupon.  And  yet  it  is  an  offence  which  the  fportfmen 
of  England  feern  to  think  of  the  higheft  importance  and  a 
matter,  perhaps  the  only  one,  of  general  and  national  con- 
cern :  afibciations  having  been  formed  all  over  the  kingdom 
to  prevent  it's  deftru&ive  progrefs.  I  mean  the  offence  of 
destroying  fuch  beafts  and  fowls,  as  are  ranked  under  the 
denomination  of  game :  which,  we  may  remember,  was  for- 
merly obferved  h,  (upon  the  old  principles  of  the  foreft  law,) 
to  be  a  trefpafs  and  offence  in  all  perfons  alike,  who  have 
not  authority  from  the  crown  to  kill  game,  (which  is  royal 

h  See  Vol.  II.  pag.417,  &sc. 


Where  a  perfon  had  given  100/.  upon  condition  of  receiving 
300/.  it  peace  was  not  concluded  with  France  within  a  certain 
time,  and  he  afterwards  brought  his  action  to  recover  the  300/., 
it  was  held,  the  wager  was  void,  as  being  inconfiftent  with  general 
policy,  but  he  was  allowed  to  recover  back  the  100/.  which  he 
had  paid,  under  a  count  for  fo  much  motley  had  and  received  by 
the  defendant  to  his  ufe.  7  T.  R.  535.  So  alfo,  a  perfon  was 
permitted  to  recover  back  his  (hare  of  a  wager  againft  a  Make- 
holder  upon  a  boxing  match,  5  T.  R.  405.  the  court  not  conii- 
dering  the  conduct  of  the  plaintiff  in  thefe  inllances  fo  criminal 
as  to  deprive  him  of  the  benefit  of  their  affiftance. 

property), 
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property,)  by  the  grant  of  either  a  free  warren,  or  at  leaft  a 
manor  of  their  own.  But  the  laws,  called  the  game  laws, 
have  alfo  inflicted  additional  punifhments  (chiefly  pecuniary) 
on  perfons  guilty  of  this  general  offence,  unlefs  they  be  peo- 
ple of  fuch  rank  or  fortune  as  is  therein  particularly  fpecified. 
All  perfons  therefore,  of  what  property  or  diftin£tion  foever, 
that  kill  game  out  of  their  own  territories,  or  even  upon  their 
own  eftates,  without  the  king's  licence  exprefled  by  the  grant 
of  a  franchife,  are  guilty  of  the  fir  ft  original  offence,  of  en- 
croaching on  the  royal  prerogative  (12).  And  thofe  indigent 
perfons  who  do  fo,  without  having  fuch  rank  or  fortune  as  is 
generally  called  a  qualification,  are  guilty  not  only  of  the 
original  offence,  but  of  the  aggravations  alfo,  created  by  the 
ftatutes  for  preferving  the  game :  which  aggravations  are  fo 
feverely  punifhed,  and  thofe  punifhments  fo  implacably  in- 
flicted, that  the  offence  againft  the  king  is  feldom  thought  of, 
provided  the  miferable  delinquent  can  make  his  peace  with 
the  lord  of  the  manor.  This  offence,  thus  aggravated,  I  have 
ranked  under  the  prcfent  head,  becaufe  the  only  rational 
footing,  upon  which  we  can  confider  it  as  a  crime,  is,  that 
in  low  and  indigent  perfons  it  promotes  idlenefs,  and  takes 
them  away  from  their  proper  employments  and  callings  :• 
C  1 75  D  wmcn  is  an  offence  againft  the  public  police  and  oeconomy 
of  the  commonwealth. 

The  ftatutes  for  preferving  the  game  are  many  and  vari- 
ous, and  not  a  little  obfcure  and  intricate  ;  it  being  remark- 
ed J,  that  in  one  ftatute  only,  5  Ann.  c.  14.  there  is  falfe 
grammar  in  no  fewer  than  fix  places,  befides  other  miftakes  : 
the  occafion  of  which,  or  what  denomination  of  perfons 
were  probably  the  penners  of  thefe  ftatutes,  I  fhall  not  at 
prefent  inquire.    It  is  in  general  fufTicicnt  to  obferve,  that 

'  Burn's  Juftice,  tit.  Game,  §  3- 


(12)  This  doctrine,  fo  frequently  repeated  by  the  learned  com- 
mentator, that  no  perfon  had  originally,  or  has  now,  a  right  to 
kill  game  upon  his  own  eftate,  without  a  licence,  or  grant  from  the 
king,  is  controverted  at  large,  by  the  editor,  in  2,  vol.  p.  419.  /?.  10. 
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the  qualifications  for  killing  game,  as  they  are  ufually  called, 
or  more  properly  the  exemptions  from  the  penalties  inflicted 
by  the  ftatute  law,  are,  1.  The  having  a  freehold  eftate  of 
100/.  per  annum  ;  there  being  fifty  times  the  property  re- 
quired to  enable  a  man  to  kill  a  partridge,  as  to  vote  for  a 
knight  of  the  fhire  :  2.  A  leafehold  for  ninety-nine  years  of 
150/.  per  annum  :  3.  Being  the  fon  and  heir  apparent  of  an 
efquire  (a  very  loofe  and  vague  defcription)  or  perfon  of  fu- 
perior  degree  (13):  4.  Being  the  owner,  or  keeper,  of  a 


(13)  It  is  not  neccflary  that  it  fhould  be  a  freehold,  or  a  legal 
eftate,  for  copyhold,  or  an  equitable  eftate  of  inheritance  of  the 
clear  value  of  100/.  per  annum,  is  a  qualification.  But  it  is  not 
fufficient,  if  the  value  of  the  eftate  is  reduced  below  that  fum  by 
the  intereft  of  a  mortgage.  Cald.  Caf.  230.  A  life-eft  ate,  as  a 
church  benefice,  mud  be  of  the  clear  annual  value  of  150/.  See 
I  vol.  p.  60.  «.  9.  The  eldeft  fon  of  an  efquire,  or  of  any  perfon 
of  higher  degree,  is  qualified  without  any  eftate,  whilft  his  father  is 
living  ;  but  the  father  himfelf,  though  an  efquire,  doctor,  knight, 
pr  perfon  of  ftill  higher  rank,  is  not  qualified  without  having  the 
eftate  required  by  the  ftatute.  Jones  v.  Smart,  1  T.  R*  44.  But  by 
the  25  Geo.  III.  c.  50.  and  31  Geo.  III.  c.  21.  every  perfon,  who 
fhall  go  in  purfuit  of  game,  without  taking  out  a  certificate  from 
the  clerk  of  the  peace  of  the  county  or  diftrict  within  which  fuch 
perfon  refides,  fhall  forfeit  20/.  The  clerk  of  the  peace  fhall  re- 
ceive for  the  certificate  3/.  4^.  and  the  certificate  fhall  be  in  force 
from  the  day  of  its  date  till  the  firft  of  July  next  following.  And 
if  any  perfon  (hall  produce  his  certificate  to  any  other  perfon,  who 
is  in  purfuit  of  game,  he  may  demand  of  him  to  mew  his  certifi- 
cate, and  if  he  does  not,  he  may  then  demand  of  him  his  name, 
and  place  of  abode,  which  if  he  refufes  to  give,  or  gives  a  falfe 
name  or  place  of  refidence,  he  {hall  forfeit  50/.  Thefe  penalties 
jnay  be  recovered  by  an  aclion  with  cofts  for  the  fole  ufe  of  the 
plaintiff ;  or  by  an  information  before  ajuftice  of  the  peace:  but  in 
that  cafe  if  the  profecution  is  commenced  within  fix  months,  one 
half  of  the  penalty  flmll  be  given  to  the  profecutor,  and  the  other 
half  to  the  king ;  but  if  the  profecution  is  commenced  after  fix 
months  after  the  offence?  the  whole  penalty  fhall  go  to  the  king. 
The  juftice  may  mitigate  the  penalty  to  one  moiety,  to  be  paid 
together  with  the  cofts.    And  upon  nonpayment  of  the  penalty 

and 
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foreft,  park,  chafe,  or  warren.  For  unqualified  perfons  tranf- 
grefling  thefe  laws,  by  killing  game,  keeping  engines  for  that 
purpofe,  or  even  having  game  in  their  cuftody,  or  for  perfons 
(however  qualified)  that  kill  game,  or  have  it  in  pofiefTion,  at 
unfeafonable  times  of  the  year,  or  unfeafonable  hours  of  the 
day  or  night,  on  fundays  or  on  Chriftmas  day,  there  are  va- 
rious penalties  affigned,  corporal  and  pecuniary,  by  different 
ftatutes  k  on  any  of  which,  but  only  on  one  at  a  time,  the 
juftices  may  convict  in  a  fummary  way,  or  (in  moll  cf  them) 
profecutions  may  be  carried  on  at  the  affifes.  And,  laflly, 
by  flatute  28  Geo.  II.  c.  12.  no  perfon,  however  qualified 
to  kil^  may  make  merchandize  of  this  valuable  privilege,  by 
Jelling  or  expofing  to  fale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  qualification  (14). 

k  Burn's  Juftice,  tit.  Game. 


and  cofts  the  party  may  be  imprifoned  three  months.  But  upon 
giving  fecurity  for  the  payment  of  thefe,  he  may  appeal  from  the 
conviction  to  the  next  quarter  feffions. 

( 14)  But  a  perfon  qualified  to  kill,  is  not  fubject  to  any  penalty 
for  buying  game. 
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CHAPTER   THE  FOURTEENTH. 

of  HOMICIDE. 


IN  the  ten  preceding  chapters  we  have  confidered,  firft, 
fuch  crimes  and  mifdemefnors  as  are  more  immediately 
injurious  to  God  and  his  holy  religion ;  fecondly,  fuch  as 
violate  or  tranfgrefs  the  law  of  nations;  thirdly,  fuch  as  more 
efpecially  affe£t  the  king,  the  father  and  reprefentative  of 
his  people  ;  fourthly,  fuch  as  more  direflly  infringe  the 
rights  of  the  public  or  commonwealth,  taken  in  it's  collec- 
tive capacity ;  and  are  now,  laftly,  to  take  into  confideration 
thofe  which  in  a  more  peculiar  manner  affecl  and  injure 
individuals  or  private  fubje£ts. 

Were  thefe  injuries  indeed  confined  to  individuals  only, 
and  did  they  affect  none  but  their  immediate  objects,  they 
would  fall  abfolutely  under  the  notion  of  private  wrongs;  for 
which  a  fatisfaciion  would  be  due  only  to  the  party  injured  : 
the  manner  of  obtaining  which  was  the  fubjeft  of  our  inqui- 
ries in  the  preceding  volume.  But  the  wrongs,  which  we  are 
now  to  treat  of,  are  of  a  much  more  extenfive  confequence  ; 
1.  Becaufe  it  is  impoffible  they  can  be  committed  without  a 
violation  of  the  laws  of  nature  ;  of  the  moral  as  well  as  po- 
litical rules  of  right :  2.  Becaufe  they  include  in  them  al- 
moft  always  a  breach  of  the  public  peace  :  3.  Becaufe  by 
their  example  and  evil  tendency  they  threaten  and  endanger 
the  fubverfion  of  all  civil  fociety.  Upon  thefe  accounts  it  is, 
that,  befides  the  private  fatisfacHon  due  and  given  in  many  [  177  ] 

cafes 
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cafes  to  the  individual,  by  action  for  the  private  wrong,  the 
government  alfo  calls  upon  the  offender  to  fubmit  to  public 
punifhment  for  the  public  crime.  And  the  profecution  of 
thefe  offences  is  always  at  the  fuit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  conftitution  the  jus 
gladii>  or  executory  power  of  the  law,  entirely  refides.  Thus 
too,  in  the  old  Gothic  conftitution,  there  was  a  threefold 
punifhment  infli&ed  On  all  delinquents  :  firft,  for  the  private 
wrong  to  the  party  injured  $  fecondly,  for  the  offence  againft 
the  king  by  difobedience  to  the  laws ;  and  thirdly,  for  the 
crime  againft  the  public  by  their  evil  example  a.  1  Of  which 
we  may  trace  the  groundwork,  in  what  Tacitus  tells  us  of 
his  Germans b;  that,  whenever  offenders  were  fined,  "pars 
<(  mulclae  regi>  vel  civitati>  pars  ipfi  qui  vindicatur  vel  propin~ 
U  quis  ejusy  exfolvitur" 

These  crimes  and  mifdemefnors  againft  private  fubje£ls 
are  principally  of  three  kinds  ;  againft  their  perfonsy  their 
habitations^  and  their  property. 

Of  crimes  injurious  to  the  perfons  of  private  fubjecls,  the 
mod  principal  and  important  is  the  offence  of  taking  away 
that  life,  which  is  the  immediate  gift  of  the  great  C/eator  ; 
and  of  which  therefore  no  man  can  be  entitled  td  deprive 
himfelf  or  another,  but  in  fome  manner  either  exprefsly 
commanded  in,  or  evidently  deducible  from,  thofe  laws 
which  the  Creator  has  given  us  ;  the  divine  laws,  I  mean,  of 
either  nature  or  revelation.  The  fubjeft  therefore  of  the 
prefent  chapter  will  be  the  offence  of  homicide  or  deftroying 
the  life  of  man,  in  it's  feveral  ftages  of  guilt,  arifing  from 
the  particular  circumftances  of  mitigation  or  aggravation 
which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
of  three  kinds  \  jujiifiabky  excufahle>  and  felonious.  The  firft 
has  no  (hare  of  guilt  at  all    the  fecond  very  little    but  the 

*  Stiernhook,  /.  i.  c.  5.  *>  de  mor.  Germ*  c«  12. 
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third  is  the  higheft  crime  againft  the  law  of  nature  that  man 
is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  fome  unavoidable  ?iecejfiiyy  without 
any  will,  intention,  or  defire,  and  without  any  inadvertence 
or  negligence,  in  the  party  killing,  and  therefore  without  any 
fhadow  of  blame.    As,  for  inftance,  by  virtue  of  fuch  an 
office  as  obliges  one,  in  the  execution  of  public  juitice,  to 
put  a  malefaftor  to  death,  who  hath  forfeited  his  life  by  the 
laws  and  verdift  of  his  country.   This  is  an  aft  of  neceffity, 
and  even  of  civil  duty  \  and  therefore  not  only  juftifiable, 
but  commendable,  where  the  law  requires  it.    But  the  law 
rouft  require  it,  otherwife  it  is  not  juitifiable :  therefore  wan- 
tonly to  kill  the  greateft  of  malefactors,  a  felon  or  a  traitor, 
attainted  or  outlawed,  deliberately,  uncompelled,  and  ex- 
trajudicially, is  murder c.    For  as   Brafton d  very  juftly 
obferves,  "  ijlud  homicidium  fi  fit  ex  livore^  vel  deleciatione 
c<  effundendi  humanum  fanguinetn\  licet  jufie  occidaiur  ifle^  tamen 
"  occifor  peccat    mortcditer^  propter  intentionem  corrupt  am" 
And  farther,  if  judgment  of  death  be  given  by  a  judge  not 
authorized  by  lawful  commiffion,  and  execution  is  done 
accordingly,  the  judge  is  guilty  of  murder  c.   And  upon  this 
account  fir  Matthew  Hale  himfelf,  though  he  accepted  the 
place  of  a  judge  of  the  common  pleas  under  Cromwell's 
government,  (fmce  it  is  neceiTary  to  decide  the  difputes  of 
civil  property  in  the  word  of  times,)  yet  declined  to  fit  on 
the  crown  fide  at  the  affifes,  and  try  prifoners ;  having  very 
ftrong  obj  eft  ions  to  the  legality  of  the  ufurper's  commiffion  { ; 
a  diftinftion  perhaps  rather  too  refined  •,  fince  the  puniihment 
of  crimes  is  at  leaft  as  neceflary  to  fociety,  as  maintaining 
the  boundaries  of  property.    Alfo  fuch  judgment,  when 
legal,  muft  be  executed  by  the  proper  officer,  or  his  ap- 
pointed deputy ,  for  no  one  elfe  i$  required  by  law  to  do  it, 
which  requifition  it  is^  that  juftifies  the  homicide.   If  another 

«  1  Hal.  P. C.  497.  e  1  Hawk.  P.  C.  70.    I  Hal.  P,C,  497* 

i  foL  120.  f  Burnet  in  his  life, 

7  perfon 


179  Public  Book  IV. 

perfon  doth  it  of  his  own  head,  it  is  held  to  be  murder2" : 
even  though  it  be  the  judge  himfelf  h.  It  muft  farther  be 
executed,  fervato  juris  or  dine  ;  it  muft  purfue  the  fentence  of 
the  court.  If  an  officer  beheads  one  who  is  adjudged  to  be 
hanged,  or  vice  verfa,  it  is  murder  1  :  for  he  is  merely  mini- 
fterial,  and  therefore  only  jufhified  when  he  afts  under  the 
authority  and  compulfion  of  the  law  :  but,  if  a  fheriff  changes 
one  kind  of  death  for  another,  he  then  acts  by  his  own 
.authority,  which  extends  not  to  the  commiffion  of  'homicide* 
and  befides,  this  licence  might  dccafion  a  very  grofs  abufe  of 
his  power.  The  king  indeed  may  remit  part  of  a  fentence  ; 
as,  in  the  cafe  of  treafon,  all  but  the  beheading  :  but  this  is 
no  change,  no  introduction  of  a  new  punifhment ;  and  in 
the  cafe  of  felony,  where  the  judgment  is  to  be  hanged,  the 
king  (it  hath  been  faid)  cannot  legally  order  even  a  peer  to 
be  beheaded  k.  But  this  doctrine  will  be  more  fully  con- 
fidered  in  a  fubfequent  chapter. 

Again  ;  in  fome  cafes  homicide  is  juftifiable,  rather  by 
the  permiffion,  than  by  the  abfolute  command,  of  the  law : 
either  for  the  advancement  of  public  jiiftice,  which  without 
fuch  indemnification  would  never  be  carried  on  with  proper 
vigour  ;  or,  in  fuch  inftances  where  it  is  committed  for  the 
prevention  of  fome  atrocious  crime,  which  cannot  otherwife 
be  avoided. 

2.  Homicide,  committed  for  the  advancement  of  public 
jvjiice,  are;  i.  Where  an  officer,  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  cafe,  kills  a  perfon  .that 
aflaults  and  refifts  him  l.  2.  If  an  officer,  or  any  private 
-perfon,  attempts  to  take  a  man  charged  with  felony,  and  ia 
refifled  \  and,  in  the  endeavour  to  take  him,  kills  him  m. 
This  is  fimilar  to  the  old  Gothic    conftitutions,  which 

*  I  Hal.  P.  C.  501.    I  Hawk-  P.  C.       k  3  jnft.  52. 
70.  1  1  Hal.  P.  C.494.    1  Hawk.  P.  C. 

h  Dalt.  J uft.  c.  150.  71. 
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(Stiernhook  informs  us  n)  "  fur  em,  fi  aliter  capi  non  pojfet 
%i  occiderc  pcrmittunt"  3.  In  cafe  of  a  riot,  or  rebellious  [  180  1 
affembly,  the  officers  endeavouring  to  difperfe  the  mob  are 
juftifiable  in  killing  them,  both  at  common  law  °,  and  by  the 
riot  act,  1  Geo.  I.  c.  5.  4.  Where  the  prifoners  in  a  gaol, 
or  going  to  gaol,  affault  the  gaoler  or  officer,  and  he  in  his 
defence  kills  any  of  them,  it  is  juftifiable,  for  the  fake  of 
preventing  anefcape  p.  5. If  trefpaflers  in  forefts,  parks,  chafes, 
or  warrens,  will  not  furrender  themfelves  to  the  keepers, 
they  may  be  flain  5  by  virtue  of  the  ftatute  21  Edw.  I.  ft.  2. 
de  malefacloribus  in  parch ,  and  3  &  4  W-.  &  M.  c.  io.  But* 
in  all  thefe  cafes,  there  rnuft  be  an  apparent  neceffity  011  the 
officer's  fide  \  viz.  that  the  party  could  not  be  arrefted  or 
apprehended,  the  riot  could  not  be  fuppreffed,  the  prifoners 
could  not  be  kept  in  hold,  the  deer-ftealers  could  not  but 
efcape,  unlefs  fuch  homicide  were  committed :  other- 
wife,  without  fuch  abfolute  neceffity,  it  is  not  juftifiable. 
6.  If  the  champions  in  a  trial  by  battle  killed  either  of 
them  the  other,  fuch  homicide  was  juftifiable,  and  was 
imputed  to  the  juft  judgment  of  God,  who  was  thereby 
prefumed  to  have  decided  in  favour  of  the  truth  q. 

3.  In  the  next  place,  fuch  homicide  as  is  committed  for 
the  prevention  of  any  forcible  and  atrocious  crime,  is  jufti- 
fiable by  the  law  of  nature  r ;  and  alfo  by  the  law  of  Eng- 
land, as  it  ftood  fo  early  as  the  time  of  Brafton  %  and  as 
it  is  fince  declared  in  ftatute  24Hen.VIIL  c.  5.  If  any 
perfon  attempts  a  robbery  or  murder  of  another,  or  attempts 
to  break  open  a  houfe  in  the  night  time,  (which  extends  alfo 
to  an  attempt  to  burn  it r,)  and  {hall  be  killed  in  fuch  at- 
tempt, the  flayer  {hall  be  acquitted  and  difcharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  piclo 
ing  of  pockets  ;  or  to  the  breaking  open  of  any  houfe  in  the 
day  time,  unlefs  it  carries  with  it  an  attempt  of  robbery  alfo* 

11  f<?  jure  Oofh.  /.  3.  r.  5.  4  1  Hawk.  P.  C.  71. 

o  ,  Kai;  P.  C.  49 5.    1  Hawk*  P.  C.       r  Puff.  L.  of  N.  1.  2.  c.  5. 

i^i.  KM  155- 

t  1  Hal.  P.  C.  496.  £  1  Hal.  P>  C.  4S3. 

Vol.  IV.  Q_  So 


Public 


Book  IV. 


So  the  Jewifh  law,  which  punifhed  no  theft  with  death, 
makes  homicide  only  justifiable,  in  cafe  of  noclumal  houfe- 
breaking  "  if  athief  .be  found  breaking  up,  and  he  be 
]  "  fmitten  that  he  die,  no  blood  fhall  be  fhed  for  him :  but 
"  if  the  fun  be  rifen  upon  him,  there  (hall  blood  be  Ihed  for 
"  him  %  for  he  fhould  have  made  full  reftitution  u."  At 
Athens,  if  any  theft  was  committed  by  night,  it  was  lawful 
to  kill  the  criminal,  if  taken  in  the  faft  w  :  and,  by  the 
Roman  law  of  the  twelve  tables,  a  thief  might  be  flain  by 
night  with  impunity ;  or  even  by  day,  if  he  armed  himfelf 
with  any  dangerous  weapon x  :  which  amounts  very  nearly 
to  the  fame  as  is  permitted  by  our  own  conftitutions. 

The  Roman  law  alfo  juftifies  homicide,  when  committed 
in  defence  of  the  chaftity  either  of  one's  felf  or  relations  y  : 
and  fo  alfo,  according  to  Selden  z,  flood  the  law  in  the  Jewifn 
republic.  The  Englifh  law  likewife  juftifies  a  woman,  kill- 
ing one  who  attempts  to  ravilh  her a  :  and  fo  too  the  hulband 
or  father  may  juitify  killing  a  man,  who  attempts  a  rape 
upon  his  wife  or  daughter ;  but  not  if  he  takes  them  in 
adultery  by  confent,  for  the  one  is  forcible  and  felonious, 
but  not  the  other b.  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  {till  more  deteftable  nature,  may  be 
equally  refifhed  by  the  death  of  the  unnatural  aggreflbr.  For 
the  one  uniform  principle  that  runs  through  our  own,  and 
all  other  laws,  feems  to  be  this ;  that  where  a  crime,  in  itfelf 
capital,  is  endeavoured  to  be  committed  by  force,  it  is 
lawful  to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  mult  not  carry  this  doctrine  to  the  fame  vifionary 
length  that  Mr.  Locke  does  ;  who  holds c,  "  that  all 
c(  manner  of  force  without  right  upon  a  man's  perfon,  puts 
"  him  in  a  flate  of  war  with  the  aggreflbr  ;  and,  of  confe- 
"  quence,  that,  being  in  fuch  a  (late  of  war,  he  may  law- 
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b  i^Hal.  P.  C.  485,  486. 
e  £iT.  w.n  gov,  p.  2.  c.  5. 
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*  fully  kill  him  that  puts  him  under  this  unnatural  reftraint." 
However  juft  this  conclufion  maybe  in  a  ftate  of  uncivilized 
nature,  yet  the  law  of  England,  like  that  of  every  other 
well-regulated  community,  is  too  tender  of  the  public  peace, 
too  careful  of  the  lives  of  the  fubjedh,  to  adopt  fo  conten- 
tious a  fyftem  \  nor  will  fuffer  with  impunity  any  crime  to 
be  prevented  by  death,  unlefs  the  fame,  if  committed,  would 
alfo  be  punifljed  by  death* 

In  thefe  inftances  of  jujlijiable  homicide,  it  may  be  obferved 
that  the  flayer  is  in  no  kind  of  fault  whatfoever,  not  even  in 
the  minuteft  degree  and  is  therefore  to  be  totally  acquitted 
and  difcharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in  excufable  homicide,  the  very  name 
whereof  imports  fome  fault,  fome  error,  or  omiflion  ;  fo  tri- 
vial however,  that  the  law  excufes  it  from  the  guilt  of  fe- 
lony, though  in  ftriftnefs  it  judges  it  deferving  of  fome  little 
degree  of  punifhment. 


II.  Excusable  homicide  is  of  two  forts  ;  either  per  infor- 
tunium>  by  mifadventure  ;  or  fe  defendendo,  upon  a  principle 
of  felf-prefervation.  We  will  firft  fee  wherein  thefe  two  fpe- 
cies  of  homicide  are  diftincT:,  and  then  wherein  they  agree. 

I.  Homicide  per  infortunium  or  mifadventure^  is  where  a 
man,  doing  a  lawful  act,  without  any  intention  of  hurt,  un- 
fortunately kills  another :  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kills  a  ftander-by  5 
or  where  a  perfon  qualified  to  keep  a  gun,  is  (hooting  at  a 
mark,  and  undefignedly  kills  a  man  d  :  for  the  aft  is  law- 
ful, and  the  effect  is  merely  accidental.  So  where  a  parent 
is  moderately  correcting  his  child,  a  matter  his  apprentice  or 
fcholar,  or  an  officer  punifhing  a  criminal,  and  happens  to 
occafion  his  death,  it  is  only  mifadventure  ;  for  the  act  of 
correction  was  lawful :  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  the  manner,  the  inftrument,  or  the  quan- 

<*  1  Hawk.  P.  c.  73,  74, 
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fity  of  punifhment,  and  death  enfues,  it  is  manflaughter  at 
leafl,  and  iii  fome  cafes  (according  to  the  circumftances) 
murder c  \  for  the  act  of  immoderate  correction  is  unlawful. 
[183]  Thus  by  an  edict  of  the  emperor  Conftantine  f,  when  the 
rigour  of  the  Roman  law  with  regard  to  flaves  began  to  relax 
and'  foften,  a  mafter  was  allowed  to  chaftife  his  Have  with 
rods  and  imprisonment,  and,  if  death  accidentally  enfued, 
he  was  guilty  of  no  crime  :  but  if  he  ftruck  him  with  a  club 
or  a  {tone,  and  thereby  occafioned  his  death  \  or  if  in  any 
oilier  yet  groffer  manner  "  itmnodcrate  fuo  jure  utatury  tunc 
"  reus  homicidii fit" 

But,  to  proceed.  A  tilt  or  tournament,  the  martial  di- 
vert on  of  our  anceftors,  was  however  an  unlawful  act: ;  and 
fo  are  boxing  and  fwordplaying,  the  Succeeding  amufement 
of  their  pofterity :  and  therefore  if  a  knight  in  the  former 
cufe,  or  a  gladiator  in  the  latter,  be  killed,  fuch  killing  is 
felony  of  manflaughter.  But,  if  the  king  command,  or  per- 
mit fuch  diverfion,  it  is^faid  to  be  only  mifadventure  ;  for 
then  the  act  is  lawful  In  like  manner  as,  by  the  laws  both 
of  Athens  and  Rome,  he  who  killed  another  in  the  pancra- 
tium 3  or  public  games,  authorized  or  permitted  by  the  fiate, 
was  not  held  to  be  guilty  of  homicide  h.  Likewife  to  whip 
another's  hor fe,  whereby  he  runs  over  a  child  and  kills  him, 
is  held  to  be  accidental  in  the  rider,  for  he  has  done  nothing 
unlawful :  but  manflaughter  in  the  perfon  who  whipped  him, 
for  the  act  was  a  trefpafs,  and  at  bell  a  piece  of  idlenefs, 
of  inevitably  dangerous  confequence  And  in  general,  if 
death  enfues  in  confequence  of  an  idle,  dangerous,  and  un- 
lawful fport,  as  mooting  or  carting  (tones  in  a  town,  or  the 
barbarous  diverfion  of  cock-throwing,  in  thefe  and  fimilar 
cafes,  the  flayer  is  guilty  of  manflaughter,  and  not  mifadven- 
ture only,  for  thefe  are  unlawful  acts  k. 

2.  Homicide  in  fe/f-defence,  or  fe  defendendo,  upon  a  fud- 
den  affray,  is  alto  excufable  rather  than  juitifiable,  by  the 

e  1  Hal.  P.  C.  473,  474.  *  Hawk.  P.  C.  73. 

<  Cod.  /.  9.  t.  14.  Ibid,  74.  I  Ha!,  P.  C.  472.  F°ft. 

«  1  Hal.  P.  C,  473.  iHawk.P.C,74.  z6i. 
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Englifli  law.  This  fpecies  of  felf-defence  muft  be  diftin- 
guifhed  from  that  juft  now  mentioned,  as  calculated  to  hin- 
der the  perpetration  of  a  capital  crime  ;  which  is  not  only 
a  matter  of  excufe,  but  of  juftification.  But  the  felf-defence,  [  1 84 
which  we  are  now  fpeaking  of,  is  that  whereby  a  man  may 
protect  himfelf  from  an  affault,  or  the  like,  in  the  courfe  of 
a  fudden  brawl  or  quarrel,  by  killing  him  who  aflFaultS  him. 
And  this  is  what  the  law  exprefies  by  the  word  chance-medley , 
or  (as  fome  rather  choofe  to  write  it)  chaud-medley ;  the  for- 
mer of  which  in  it's  etymology  fignifies  a  cafual  affray,  the 
latter  an  affray  in  the  heat  of  blood  or  paffion  ;  both  of  them 
of  pretty  much  the  fame  import :  but  the  former  is  in  com- 
mon fpeech  too  often  erroneoufly  applied  to  any  manner  of 
homicide  by  mifadventure  ;  whereas  it  appears  by  the  ftatute 
24  Hen.  VIII.  c.  5.  and  our  antient  books  \  that  it  is  pro- 
perly applied  to  fuch  killing  as  happens  in  felf-defence  upon 
a  fudden  rencounter  m.  This  right  of  natural  defence  does 
not  imply  a  right  of  attacking:  for,  inftead  of  attacking  one 
another  for  injuries  paft  or  impending,  men  need  only  have 
recourfe  to  the  proper  tribunals  of  juftice.  They  cannot 
therefore  legally  exercife  this  right  of  preventive  defence,  but 
in  fudden  and  violent  cafes  when  certain  and  immediate 
fuffering  would  be  the  confequence  of  waiting  for  the  affifl:- 
ance  of  the  law.  "Wherefore  to  excufe  homicide  by  the  plea 
of  felf-defence,  it  mufc  appear  that  tfee  flayer  had  no  other 
poflible  (or,  at  leafc,  probable)  means  of  efcaping  from  his 
affailant. 

It  is  frequently  difficult  to  diftlnguifh  this  fpecies  of  ho- 
micide (upon  chance-medley  in  felf-defence)  from  that  of  man- 
flaughter,  in  the  proper,  legal  fenfe  of  the  word  n.  But  the 
true  criterion  between  them  feerns  to  be  this  :  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal 
ftroke  is  given,  the  flayer  is  then  guilty  of  manflaughter  ;  but 
if  the  flayer  hath  not  begun  to  fight,  or  (having  begun)  en- 
deavours to  decline  any  farther  ftruggle,  and  afterwards* 

1  Staunf.  P.C.  16.  n  3  ln&^^ 

™  3.  infc  55-  57-    Fuft.  275,  276. 
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being  clofely  prefled  by  his  antagonift,  kills  him  to  avoid  his 
own  deftru£Hon,  this  is  homicide  excufable  by  felf-defence  °* 
For  which  reafon  the  law  requires,  that  the  perfon,  who  kills 
another  in  his  own  defence,  fhould  have  retreated  as  far  as  he 
[       ]  conveniently  or  fafely  can,  to  avoid  the  violence  of  the  aflault, 
before  he  turns  upon  his  affailant ;  and  that  not  fi£Htioufly,  or 
in  order  to  watch  his  opportunity,  but  from  a  real  tendernefs 
of  fhedding  his  brother's  blood.    And  though  it  may  be 
cowardice,  in  time  of  war  between  two  independent  nations, 
to  flee  from  an  enemy    yet  between  two  fellow-fubjefts  the 
law  countenances  no  fuch  point  of  honour  :  becaufe  the  king 
and  his  courts  are  the  vindices  injuriarutny  and  will  give  to  the 
party  wronged  all  the  fatisfa£tion  he  deicrves  p.    In  this  the 
civil  law  alfo  agrees  with  ours,  or  perhaps  goes  rather  far- 
ther ;   iC  qui  cum  allter  tueri  fe  non  pojfunty  damni  culpam 
"  dederinty  innoxii  funtq"    The  party  aflaulted  muft  there- 
fore flee  as  far  as  he  conveniently  can,  either  by  reafon 
of  fome  wall,  ditch,   or  other  impediment  •,  or  as  far  as 
the  fiercenefs  of  the  aflault  will  permit  him  r :  for  it  may 
be  fo  fierce  as  not  to  allow  him  to  yield  a  ftep,  without 
nianifeft  danger  of  his  life,  or  enormous  bodily  harm  ,  and 
then  in  his  defence  he  may  kill  his  affailant  inftantly.  And 
this  is  the  do&rine  of  univerfal  juftice  %  as  well  as  of  the 
municipal  law. 

And,  as  the  manner  of  the  defence,  fo  is  alfo  the  time  to 
be  confidered :  for  if  the  perfon  aflaulted  does  not  fall  upon 
the  aggreflbr  till  the  affray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  felf-defence,  will  the  law  permit  a  man  to  fcreen 
himfelf  from  the  guilt  of  deliberate  murder  :  for  if  two  per- 
fons,  A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  firft 
onfet,  and  B  retreats  as  far  as  he  fafely  can,  and  then  kills  A, 
this  is  murder  -9  becaufe  of  the  previous  malice  and  concerted 
defign  c.   But  if  A  upon  a  fudden  quarrel  afiaults  B  firft,  and 

*  Foft.  in*  T  I  Hal.  P.  C.  4^3. 

P  1  Hal.  P.  C.  481.  483.  s  Puff;.         c.  v  §  13, 
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upon  B's  returning  the  aflault,  A  really  and  bona  fide  flees  ; 
and, being  driven  to  the  wall, turns  again  upon  Band  kills  him , 
this  may  be  fe  defendendo  according  to  fome  of  our  writers  u  : 
though  others  w  have  thought  this  opinion  too  favourable  \  [  186] 
inafmuch  as  the  neceflity,  to  which  he  is  at  laft  reduced, 
originally  arofe  from  his  own  fault.  Under  this  excufe,  of 
felf-defence,  the  principal  civil  and  natural  relations  are  com- 
prehended therefore  mafter  and  fervant,  parent  and  child, 
hufband  and  wife,  killing  an  aflailant  in  the  neceflary  de- 
fence of  each  other  refpe&ively,  are  excufed  the  a£t  of  the 
relation  aflilting  being  conftrued  the  fame  as  the  aft  of  the 
party  himfelf  x. 

There  is  one  fpecies  of  homicide  fe  defendendo^  where 
the  party  {lain  is  equally  innocent  as  he  who  occafions  his 
death  :  and  yet  this  homicide  is  alfo  excufable  from  the  great 
univerfal  principle  of  felf-prefervation,  which  prompts  every 
man  to  fave  his  own  life  preferable  to  that  of  another,  where 
one  of  them  muft  inevitably  perifli.  As,  among  others,  in 
that  cafe  mentioned  by  lord  Bacon  y,  where  two  perfons, 
being  fhipwrecked,  and  getting  on  the  fame  plank,  but  find- 
ing it  not  able  to  fave  them  both,  one  of  them  thrufts  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  preferves 
his  own  life  at  the  expenfe  of  another  man's,  is  excufable 
through  unavoidable  neceflity,  and  the  principle  of  felf-de- 
fence •,  fince  their  both  remaining  on  the  fame  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing of,  each  other's  life. 

Let  us  next  take  a  view  of  thofe  circumftances  wherein 
thefe  two  fpecies  of  homicide,  by  mifadventure  and  felf- 
defence,  agree  and  thofe  are  in  their  blame  and  punimment. 
For  the  law  fets  fo  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  fome  mifbehaviour  in  the  perfon  who  takes 
it  away,  unlefs  by  the  command  or  exprefs  permiflion  of  the 
law.  In  the  cafe  of  mifadventure,  it  prefumes  negligence,  or 

«  1  Hal.  P.C.  4S2.  *  i  Hal,  P.  C.  484. 
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at  leafh  a  want  of  fufficient  caution  In  him  who  was  fo  un-. 
fortunate  as  to  commit  it ;  who  therefore  is  not  altogether 
faultlefs  z.  And  as  to  the  neceffity  which  excufes  a  man 
[187]  who  kills  another  fe  defendendo^  lord  Bacon*  entitles  it  10* 
ceffltas  culpabilis,  and  thereby  diftinguifhes  it  from  the  former 
neceffity  of  killing  a  thief  or  a  malefactor.  For  the  law  in- 
tends that  the  quarrel  or  aflault  arofe  from  fome  unknown 
wrong,  or  fome  provocation,  either  in  word  or  deed :  and 
fmce  in  quarrels  both  parties  may  be,  and  ufually  are,  in 
fome  fault;  and  it  fcarce  can  be  tried  who  was  originally  in 
the  wrong  j  the  law  will  not  hold  the  furvivor  entirely  guilt- 
lefs.  But  it  is  clear,  in  the  other  cafe,  that  where  I  kill  a 
thief  that  breaks  into  my  houfe,  the  original  default  can 
never  be  upon  my  fide.  The  law  befides  may  have  a  far-n 
ther  view,  to  make  the  crime  of  homicide  more  odious,  and 
to  caution  men  how  they  venture  to  kill  another  upon  their 
own  private  judgment  \  by  ordaining,  that  he  who  flays  his 
neighbour,  without  an  exprefs  warrant  from  the  law  fo  to 
do,  (hall  in  no  cafe  be  abfolutely  free  from  guilt. 

Nor  is  the  law  of  England  Angular  in  this  refpeft.  Even 
the  Daughter  of  enemies  required  a  folemn  purgation  among 
the  Jews  •,  which  implies  that  the  death  of  a  man,  however 
it  happens,  will  leave  fome  ftain  behind  it.  And  the  mo- 
faical  lav/  b  appointed  certain  cities  of  refuge  for  him  u  who 
*c  killed  his  neighbour  unawares  :  as  if  a  man  goeth  into 
<{  the  wood  with  his  neighbour  to  hew  wood,  and  his  hand 
«  fetcheth  a  ftroke  with  the  ax  to  cut  down  a  tree,  and  the 
"  head  flippeth  from  the  helve,  and  lighteth  upon  his  neigh- 
ic  bour  that  he  die,  he  {hall  flee  unto  one  of  thefe  cities  and 
"  live."  But  it  feems  he  was  not  held  wholly  blamelefs, 
any  more  than  in  the  Englifh  law  ;  fmce  the  avenger  of  blood 
might  flay  him  before  he  reached  his  afylum,  or  if  he  after- 
wards ftirred  out  of  it  till  the  death  of  the  high  pried.  In 
the  imperial  law  likewife  c  cafual  homicide  was  excufed,  by 


z  1  Hawk.  P.  C.  72. 
9  £lem.  c.  5. 
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the  indulgence  of  the  emperor  figned  with  his  own  fign 
manual,  "  annotation e  principis :"  otherwife  the  death  of  a 
man,  however  committed,  was  in  fome  degree  punifhable* 
Among  the  Greeks  d  homicide  by  misfortune  was  expiated 
by  voluntary  banifhment  for  a  year  e.  In  Saxony  a  fine  is  £  188  J 
paid  to  the  kindred  of  the  {lain ;  which  alfo,  among  the 
Weftern  Goths,  was  little  inferior  to  that  of  voluntary  ho- 
micidef:  and  in  £  France  no  perfon  is  ever  abfolved  in  cafes 
of  this  nature,  without  a  largefs  to  the  poor,  and  the  charge 
of  certain  mafles  for  the  foul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  faid  by  fir  Edward 
Coke  to  have  been  antiently  no  lefs  than  death h ;  which 
however  is  with  reafon  denied  by  later  and  more  accurate 
writers  K  It  feems  rather  to  have  confifted  in  a  forfeiture, 
fome  fay  of  all  the  goods  and  chattels,  others  of  only  part 
of  them,  by  way  of  fine  or  iveregild k :  which  was  probably 
difpofed  of,  as  in  France,  in  pies  iifas^  according  to  the  hu- 
mane fuperftition  of  the  times,  for  the  benefit  of  his  foul 
who  was  thus  fuddenly  fent  to  his  account,  with  all  his 
imperfe£tions  on  his  head.  But  that  reafon  having  long 
ceafed,  and  the  penalty  (efpecially  if  a  total  forfeiture)  grow- 
ing more  fevere  than  was  intended,  in  proportion  as  per- 
fonal  property  has  become  more  confiderable,  the  delin- 
quent has  now,  and  has  had  as  early  as  our  records  will 
reach  *,  a  pardon  and  writ  of  restitution  of  his  goods  as  a 
matter  of  courfe  and  right,  only  paying  for  fuing  out  the 
fame m.  And  indeed  to  prevent  this  expence,  in  cafes 
where  the  death  has  notorioufly  happened  by  mifadventure 

d  Plalo,  dc  Leg.  lib.  9.  f  Stiernh.  do  jure  Goth.  I.  3.  c.  4. 

e  To  this  expiation  by  banilhment  s  De  M01  ney,  on  the  digeft. 
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or  in  felf-defence,  the  judges  will  ufually  permit  (if  not 
direct)  a  general  verdict  of  acquittal  n  (i). 

III.  Felonious  homicide  is  an  act.  of  a  very  different  na- 
ture from  the  former,  being  the  killing  of  a  human  creature, 
of  any  age  or  fex,  without  juftification  or  excufe.  This  may 
be  done  either  by  killing  one's  felf,  or  another  man. 

[  i  8q  ]  Self-murder,  the  pretended  heroifm,  but  real  cowardice, 
of  the  Stoic  phiiofophers,  who  deftroyed  themfdves  to  avoid 
thofe  ills  which  they  had  not  the  fortitude  to  endure,  though 
the  attempting  it  feems  to  be  countenanced  by  the  civil 
law°,  yet  was  punifhed  by  the  Athenian  law  with  cut- 
ting off  the  hand  which  committed  the  defperate  deed  p. 
And  alfo  the  law  of  England  wifely  and  religioufly  confiders, 
that  no  man  hath  a  power  to  deltroy  life,  but  by  commiffion 
from  God,  the  author  of  it :  and,  as  the  filicide  is  guilty  of 
a  double  offence  \  one  fpiritual,  in  evading  the  prerogative 
of  the  Almighty,  and  rufhing  into  his  immediate  prefence 
uncalled  for  \  the  other  temporal,  againft  the  king,  who  hath 
an  intereft  in  the  prefervation  of  all  his  fubjects  •,  the-  law 
has  therefore  ranked  this  among  the  higheft  crimes,  making 
it  a  peculiar  fpecies  of  felony,  a  felony  committed  on  one's 
felf.  And  this  admits  of  acceffories  before  the  fa£t,  as  well 
as  other  felonies  \  for  if  one  perfuades  another  to  kill  himfelf, 
and  he  does  fo,  'the  advifer  is  guilty  of  murder  q.  A  felo  de 
fe  therefore  is  he  that  deliberately  puts  an  end  to  his  own 
exiftence,  or  commits  any  unlawful  malicious  act,  the  con- 
fequence  of  which  is  his  own  death :  as  if  attempting  to  kill 
another,  he  runs  upon  his  antagonift's  fword  :  or,  (hooting 

n  Foil.  *'  vertatnr  in  ewn."    Ff.  49.  16.  6. 

•  <c  Si  quis  impatienlia  dohris,  aut        F  Pott.  Antic],  b.  1.  c,  26. 
il  tnrclio  vitas,  aid  morbo,  aut  furore,        Q  Keilw.  136, 
"  aut  pudarc,  morimaluit,  nonanimacL 


(1)  Where  the  homicide  does  not  amount  to  murder  or  man- 
fiaughter,  it  is  now  the  univerfal  practice  to  direct  an  acquittal. 

at 
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at  another,  the  gun  burfts  and  kills  himfelf r.  The  party 
mud  be  of  years  of  difcretion,  and  in  his  fenfes,  elfe  it  is 
no  crime.  But  this  excufe  ought  not  to  be  drained  to  that 
length,  to  which  our  coroner's  juries  are  apt  to  carry  it,  viz. 
that  the  very  act  of  fuicide  is  an  evidence  of  infanity  as  if 
every  man,  who  adls  contrary  to  reafon,  had  no  reafon  at  all : 
for  the  fame  argument  would  prove  every  other  criminal  non 
compos^  as  well  as  the  felf-murderer.  The  law  very  rationally 
judges,  that  every  melancholy  or  hypochondriac  fit  does  not 
deprive  a  man  of  the  capacity  of  difcerning  right  from 
wrong  ;  which  is  neceffary,  as  was  obferved  in  a  former 
chapter1",  to  form  a  legal  excufe.  And  therefore  if  a  real  [  190  ] 
lunatic  kills  himfdf  in  a  lucid  interval,  he  is  z  fekt  dc  fe  as 
much  as  another  man  s. 


But  now  the  queftion  follows^  what  punifiiment  can 
human  laws  inflicT:  on  one  who  has  withdrawn  himfelf  from 
their  reach  ?  They  can  only  acl:  upon  what  he  has  left 
behind  him,  his  reputation  and  fortune  :  on  the  former,  by 
an  ignominious  burial  in  the  highway,  with  a  (lake  driven 
through  his  body ;  on  the  latter,  by  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king  :  hoping  that  his  care  for  either 
his  own  reputation,  or  the  welfare  of  his  family,  would  be 
fome  motive  to  reftrain  him  from  fo  defperate  and  wicked 
an  a£t.  And  it  is  obfervable,  that  this  forfeiture  has  relation 
to  the  time  of  the  a£l  done  in  the  felon's  lifetime,  which  was 
the  caufe  of  his  death.  As  if  hufband  and  wife  be  poflefled 
jointly  of  a  term  of  years  in  land,  and  the  hufband  drowns 
himfelf ;  the  land  Avail  be  forfeited  to  the  king,  and  the  v/ife 
Avail  not  have  it  by  furvivorAiip.  For  by  the  acT:  of  calling 
himfelf  into  the  water  he  forfeits  the  term ;  which  gives  a 
title  to  the  king,  prior  to  the  wife's  title  by  furvivorAiip, 
which  could  not  accrue  till  the  inftant  of  her  hufl^and's 
death  c.  And  though  it  mult  be  owned  that  the  letter  of  the 
law  herein  borders  a  little  upon  feverity,  yet  it  is  fome  alle- 

t  1  Hawk.  P.  C.  68.    i  ffi)L  P.  C.  *  i  Hal.  P.  C.  412. 

413.  1  Finch.  L,  216. 

f  See  nag.  24. 
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viation  that  the  power  of  mitigation  is  left  in  the  bread  of 
the  fovereign,  who  upon  this  (as  on  all  other  occafions)  is 
reminded  by  the  oath  of  his  office  to  execute  judgment  in 
mercy. 

The  other  fpecies  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  there  are  alfo  degrees  of  guilt, 
which  divide  the  offence  into  mctnjl aught er  and  murder.  The 
difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles, 
and  principally  confifts  in  this,  that  manflaughter  (when  vo- 
luntary) arifes  from  the  fudden  heat  of  the  paffions,  murder 
from  the  wickednefs  of  the  heart. 

[  ipi  -j  1.  Manslaughter  is  therefore  thus  defined",  the  un- 
lawful killing  of  another,  without  malice  either  exprefs  or 
implied :  which  may  be  either  voluntarily,  upon  a  fudden 
heat  1  or  involuntarily,  but  in  the  commiffion  of  fome  un- 
lawful aft.  Thefe  were  called  in  the  Gothic  conflitutions 
"  homicidia  vulgaria  ;  quae  ant  c(ifu>  aid  etiam  fponte  commit- 
u  t unt ury  fed  in  f libit aneo  quodam  iracundiae  calore  et  impetu™  " 
And  hence  it  follows,  that  in  manflaughter  there  can  be  no 
acceflaries  before  the  fact  becaufe  it  mull  be  done  without 
premeditation. 

As  to  the  firft,  or  voluntary  branch  :  if  upon  a  fudden 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  other, 
this  is  manflaughter  :  and  fo  it  is,  if  they  upon  fuch  an  occa- 
fion  go  out  and  fight  in  a  field  ;  for  this  is  one  continued  a& 
of  paffion  *  :  and  the  law  pays  that  regard  to  human  fraility, 
as  not  to  put  a  hafty  and  deliberate  a£t  upon  the  fame  footing 
with  regard  to  guilt.  So  alfo  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nofe,  or  other  great  indignity,  and  imme^ 
diately  kills  the  aggreflbr,  though  this  is  not  excufable  fe  de- 
fendendoy  fince  there  is  no  abfolute  necefiity  for  doing  it  to 


«  1  Hal.  P.C.  466. 

w  Stiein.  dc  jure  Goth.  1. 3.  c.  4. 

7 


x  1  Hawk.  P.C.  32. 
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preferve  himfelf ;  yet  neither  is  it  murder,  for  there  is  no 
previous  malice  ;  but  it  is  manflaughter  y.  But  in  this,  and 
in  every  other  cafe  of  homicide,  upon  provocation,  if  there 
be  a  fufficient  cooling-time  for  pafiion  to  fubfide  and  reafon 
to  interpofe,  and  the  perfon  fo  provoked  afterwards  kills  the 
other,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder2.  8®  if  a  man  takes  another 
in  the  act  of  adultery  with  his  wife,  and  kills  him  directly 
upon  the  fpot ;  though  this  was  allowed  by  the  laws  of 
Solon  a,  as  likewife  by  the  Roman  civil  law,  (if  the  adulterer 
was  found  in  the  hufband's  own  houfe  b,)  and  alfo  among 
the  antient  Goths c  ;  yet  in  England  it  is  not  abfolutely 
ranked  in  the  clafs  of  jufti liable  homicide,  as  in  cafe  of  a 
forcible  rape,  but  it  is  manflaughter d.  It  is  however  the  [192  3 
loweft  degree  of  it ;  and  therefore  in  fuch  a  cafe  the  court 
directed  the  burning  in  the  hand  to  be  gently  inflicted,  he- 
caufe  there  could  not  be  a  greater  provocation e.  Man- 
flaughter therefore  on  a  fudden  provocation  differs  from  ex- 
cufable  homicide  fe  defendendo  in  this  :  that  in  one  cafe  there 
is  an  apparent  necefhty,  for  felf-prefervation,  to  kill  the  ag- 
greffor ;  in  the  other  no  neceflity  at  all,  being  only  a  fuddect 
act  of  revenge. 

The  fecond  branch,  or  involuntary  manflaughter,  differs 
alfo  from  homicide  excufable  by  mifadventure,  in  this  ;  that 
mifadventure  always  happens  in  confequence  of  a  lawful  i£L 
but  this  fpecies  of  manflaughter  in  confequence  of  an  un- 
lawful one.  As  if  two  perfons  play  at  fword  and  buck- 
ler, unlefs  by  the  king's  command,  and  one  of  them  kills 
the  other  this  is  manflaughter,  becaufe  the  original  act  was 
unlawful,  but  it  is  not  murder,  for  the  one  had  no  intent  to 
do  the  other  any  perfonal  mifchief f.  So  where  a  perfon 
does  an  act,  lawful  in  itfelf,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circumfpection :  as  when  a 

T  Kelyng.  135.  c  Stiernh.  de  j*m  Goth.  I  3.  c.  U 

2  Pott.  a$5.  <l  r  Hal.  P.  C.486. 

a  Plutarch,  in  ;•<>.  Svlon,  «  Sir  T.  Raym,  2  1 2. 

*/>;4^.  5. 24.  *  3  ism.  ii 
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workman  flings  clown  a  ftone  or  piece  of  timber  into  the 
ftreet,  and  kills  a  man  ;  this  may  be  either  mifadventure, 
manflaughter,  or  murder,  according-  to  the  circumftances 
under  which  the  original  aft  was  done :  if  it  were  in  a 
country  village,  where  few  paflengers  are,  and  he  calls  out 
to  all  people  to  have  a  care,  it  is  miiadventure  only  ;  but  if 
it  were  in  London,  or  other  populous  town,  where  people 
nre  continually  palling,  it  is  manflaughter,  though  he  gives 
loud  warning  s ;  and  murder,  if  he  knows  of  their  paffing, 
and  gives  no  warning  at  all,  for  then  it  is  malice  againft 
all  mankind  h.  And,  in  general,  when  an  involuntary  kill- 
ing happens  in  confequence  of  an  unlawful  aft,  it  will  be 
either  murder  or  manflaughter  1  according  to  the  nature  of 

o  o 

the  aft  which  occafioned  it.  If  it  be  in  profecution  of  a 
]  felonious  intent,  or  in  it's  confequences  naturally  tended  to 
bloodfhed,  it  will  be  murder ;  but,  if  no  more  was  intended 
than  a  mere  civil  trefpafs,  it  will  only  amount  to  man- 
flaughter h 

Next,  as  to  the  piwl/hment  of  this  degree  of  homicide : 
the  crime  of  manflaughter  amounts  to  felony,  but  within  the 
benefit  of  clergy ;  and  the  offender  fhall  be  burnt  in  the 
hand,  and  forfeit  all  his  goods  and  chattels  (2). 

But  there  is  oae  fpecies  of  manflaughter,  which  is  pu- 
nifhed  as  murder,  the  benefit  of  clergy  being  taken  away 

6  Kel.  40.  or  barge  a  greater  number  ©f  perfons 

h  s  Inft.  57.  than  the  act  allows,  and  any  paiTenger 

»  Ourflatute  law  has  feverely  anim-  fhall  then  be  drowned,  fuch  waterman 

adverted  on  one  fpecies  of  criminal  neg-  is  guilty  (not  ot' manflaughter,  but)  of 

ligence,  whereby  the  death  of  a  man  is  felony,  and  fliall  be  tranfpo.ted  as  a 

occafioned.   For  by  ftatute  10  Geo.  II.  felon. 

c.  31.  if  any  waterman  between  Gravel-       *  Fofter.  258.    1  Hawk.  P.  C.  84, 
end  and  Windfor  receives  into  his  boat 


(2)  By  the  19  Geo.  III.  c.  74.  inflead  of  burning  in  the  hand, 
the  court  may,  if  they  think  lit,  impofe  a  moderate  pecuniary 
fine,  and  this  fine  fhall  have  the  fame  legal  effeft  and  confequences 
as  burning  in  the  hand. 

8  from 
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from  it  by  ftatute  ;  namely,  the  offence  of  mortally  Jlahbing 
another,  though  done  upon  fudden  provocation.  For  by 
ftatute  1  Jac.  L  c.  8.  when  one  thrufts  or  ftabs  another,  not 
then  having  a  weapon  drawn,  or  who  hath  not  then  firft 
ftricken  the  party  ftabbing,  fo  that  he  dies  thereof  within 
fix  months  after,  the  offender  fhall  not  have  the  benefit  of 
clergy,  though  he  did  it  not  of  malice  aforethought.  This 
ftatute  was  made  on  account  of  the  frequent  quarrels  and 
ftabbings  with  fhort  daggers,  between  the  Scotch  and  the 
Englifh,  at  the  acceflion  of  James  the  firft  k  ,  and,  being 
therefore  of  a  temporary  nature,  ought  to  have  expired  with 
the  mifchief  which  it  meant  to  remedy.  For,  in  point  of 
folid  and  fubftantial  juftice,  it  cannot  be  faid  that  the  mode 
of  killing,  whether  by  ftabbing,  ftrangling,  or  Pnooting,  can 
either  extenuate  or  enhance  the  guilt :  unlefs  where,  as  in 
the  cafe  of  poifoning,  it  carries  with  it  an  internal  evidence 
of  cool  and  deliberate  malice.  But  the  benignity  of  the  law 
hath  conftrued  the  ftatute  fo  favourably  in  behalf  of  the  fub- 
jeft,  and  fo  ftrictly  when  againft  him,  that  the  offence  of 
ftabbing  now  ftands  almoft  upon  the  fame  footing,  as  it  did 
at  the  common  law  *.  Thus,  (not  to  repeat  the  cafes  be- 
fore-mentioned, of  ftabbing  an  adulterefs,  feV.  which  are 
barely  manfiaughter,  as  at  common  law,)  in  the  conftruc- 
tion  of  this  ftatute  it  hath  been  doubted,  whether,  if  the 
deceafed  had  ftruck  at  ail  before  the  mortal  blow  given, 
this  does  not  take  it  out  of  the  ftatute,  though  in  the  pre- 
ceding quarrel  the  ftabber  had  given  the  firft  blow  \  and  it 
feems  to  be  the  better  opinion,  that  this  is  not  within  the 
ftatute  m.  Alfo  it  hath  been  refolved,  that  the  killing  a  man 
by  throwing  a  hammer  or  other  blunt  weapon  is  not  within  [104] 
the  ftatute ;  and  whether  a  {hot  with  a  piftol  be  fo  or  not, 
is  doubted  K  But  if  the  party  flain  had  a  cudgel  in  his  hand, 
or  had  thrown  a  pot  or  a  bottle,  or  discharged  a  piftol  at  the 
party  ftabbing,  this  is  a  Sufficient  having  a  weapon  drawn  on 
his  fide  within  the  words  of  the  ftatute  °. 

*  Lord  Raym.  140.  n  I  Hal.  P.  C.  470. 

*  Foft.  299,  300.  Z  1  Hawk.  P,  C.  77. 
«>  Fuft.  301.    1  Hawk.  P.  C.  77. 

2.  We 
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2.  We  arc  next  to  confider  the  crime  of  deliberate  and 
wilful  murder  ;  a  crime  at  which  human  nature  ftarts,  and 
which  is  I  believe  punifhed  almoft  univerfally  throughout  the 
world  with  death.  The  words  of  the  mofaical  law  (over  and 
above  the  general  precept  to  Noahp,  that  "  whofo  fneddeth 
"  man's  blood,  by  man  (hall  his  blood  be  fried")  are  very 
cmphatical  in  prohibiting  the  pardon  of  murderers  q,  "  More- 
"  over  ye  (hall  take  no  fatisfa£tion  for  the  life  of  a  mur- 
Cf  derer,  who  is  guilty  of  death,  but  he  (hall  furely  be  put  to 
"  death  \  for  the  land  cannot  be  cleanfed  of  the  blood  that 
"  is  flied  therein,  but  by  the  blood  of  him  that  fhed  it/' 
And  therefore  our  law  has  provided  one  courfe  of  profecution, 
(that  by  appeal,  of  which  hereafter,)  wherein  the  king  him* 
felf  is  excluded  the  power  of  pardoning  murder:  fo  that,  were 
the  king  of  England  fo  inclined,  he  could  not  imitate  that 
Polifh  monarch  mentioned  by  Puffendorf r :  who  thought 
proper  to  remit  the  penalties  of  murder  to  all  the  nobility, 
in  an  edi£l  with  this  arrogant  preamble,  "  nosy  divinl  jurr> 
"  rigorem  moderantes>  &c"    But  let  us  now  confider  the 
definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  antiently  applied 
only  to  the  fecret  killing  of  another  9 ;  (which  the  word 
moerday  fignifles  in  the  Teutonic  language  1  j)  and  it  was 
defined,  "  homicidium  quod  nullo  videntey  nullo  Jcuntey  clam 
"  perpetratur  u  for  which  the  vill  wherein  it  was  com- 
r  I95  D  mitte^)  cr  \$  tnat  were  too  poor)  the  whole  hundred  was 
liable  to  a  heavy  amercement  •,  which  amercement  itfelf 
was  alfo  denominated  murdrum w.  This  w as  an  antient 
ufage  among  the  Goths  in  Sweden  and  Denmark  ;  who 

f  Gen.  ix.  6.  thus  tranflated  in  Fleta,  /.  t.  c',  l8.  §4. 

*  Numb.  xxxv.  31.  ft  'wl/am -jeritatemce/ubo,  nec  ceiariper- 
r  L.  ofN..  b,  3.  c.  3.  *'  nullum  net  murdrari."  Ann  the  words 

*  piaL  de  Scacdt.  I.  r.  c.  10.  <c  Uur  murdre  le  droit"  in  the  articles  of 
t  Sticinh.  de  jure  Zueon.  L  3.  c.  3.    that  llatute,  are  rendered  in  Fleta  ip/cL 

The  word  -murdre  in  our  old  flatutes  "  pro  jure  uiicujus  murdrknd'K1' 

alfo  fignined  any  kind  of  concealment       u  Glanv.  /.  14.  c.  3. 

or  il  ifling.    So  in  tl.eftatute  oi'Exeu-i,       «  Brad.  /.  3.   tr.  2.  c.  *$*   §  T» 

i4Edw.  I.  "  je  rivrifi-n*'  cvleroi,  nefnf-    Slat.  Marlb.  C,  26,    Foil.  281. 

u  feraiejire  CtU  ne  murdre      which  is 

fuppofed 
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fuppofed  the  neighbourhood,  unlefs  they  produced  the 
murderer,  to  have  perpetrated  or  at  lead  connived  at  the 
murder x  :  and,  according  to  Bra&on  was  introduced 
into  this  kingdom  by  king  Canute,  to  prevent  his  country- 
men die  Danes  from  being  privily  murdered  by  the  Eng- 
lifh  ;  and  was  afterwards  continued  by  William  the  con- 
queror, for  die  like  fecurity  to  his  own  Normans  z.  And 
therefore  if,  upon  inquifition  had,  it  appeared  that  the 
perfon  found  ilain  was  an  Englishman,  (the  prefentment 
whereof  was  denominated  enghfeherie*,)  the  country  feems 
to  have  been  excufed  from  this  burthen.  But,  this  differ- 
ence being  totally  aboiifned  by  ftatute  14  Edw.  III.  c,  4. 
we  muft  now  (as  is  obferved  by  Staunforde  b)  define  mur- 
der in  quite  another  manner,  without  regarding  whether 
the  party  ffeifi  was  killed  openly  or  fecretly,  or  whether  he 
was  of  Englifh  or  foreign  extraction. 

Murder  is  therefore  now  thus  defined,  or  rather  de- 
fcribed,  by  fir  Edward  Coke  c  ;  u  when  a  perfon,  of  found 
"  memory  and  difcretion,  unlawfully  killeth  any  reafonable 
cc  creature  in  being,  and  under  the  ling's  peace,  with  malice 
"  aforethought,  either  exprefs  or  knpjfed."  The  belt  way 
of  examining  the  nature  of  this  crime  will  be  by  confidering 
the  feveral  branches  of  this  definition. 


First,  it  muft  be  committed  by  a  perfon  cf found  memcry 
and  difcretion :  for  lunatics  or  infants,  as  was  formerly 
obferved,  are  incapable  of  committing  any  crime  :  unlefs 
in  fuch  cafes  where  they  {hew  a  confeioufnefs  of  doing 
wrong,  and  of  courfe  a  difcretion,  or  difcernment,  between 
good  and  evil. 


Next,  it  happens  when  a  perfon  of  fuch  found  difcretion 
unlawfully  killeth.  The  unlawfulnefs  arifes  from  the  killing 
without  warrant  or  excufe  :  and  there  mult  alfo  be  an  a£iuai 


*  Stiernh.  /.  3.  €  4. 

*  7.  3.  tr,  2.  c.  1  $4 
«  1  Hal.  P.  C.  447. 
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killing  to  conititute  nvurder  :  for  a  bare  affault,  with  intent 
to  kill,  is  only  a  great  mifdemefnor,  though  formerly  it  was 
held  to  be  murder d.  The  killing  may  be  by  poifoning 
linking,  ftarving,  drowning,  and  a  thoufand  other  forms  of 
death,  by  which  human  nature  may  be  overcome.  And  if  a 
pniuii  be  indi£ted  for  one  fpecies  of  killing,  as  by  poifomngy 
he  cami-ji  Ik  convicted  by  evidence  of  a  totally  different  fpe- 
cies of  deal!!,  as  by  pGoiing  with  a  piftol  or  ftarving.  But 
.:  ••.  ..-iily  differ  in  circumftance,  as  if  a  wound  be 
alleged  to  be  i-ivcn  with  a  fword,  and  it  proves  to  have  arifen 
from  a  ItafV,  an  axe,  or  a  hatchet,  this  difference  is  imma- 
terial c.  Of  all  fpecies  of  deaths,  the  moil,  deteftable  is  that 
of  poi  (on  ;  becaufe  it  can  of  all  others  be  the  leaft  prevented 
ckher  by  manhood  or  forethought t .  And  therefore  by  the 
ftatote  22  Hen.  VIIL  c.  9.  it  was  made  treafon,  and  a  more 
grievous  and  lingering  kind  of  death  was  inflicted  on  it  than 
die  common  law  allowed  ;  namely,  boiling  to  death  (3)  :  but 
this  a£t  did  not  live  long,  being  repealed  by  1  Edw.  VI. 
c.t  12,  rJ  he^e  m  Mb,  by  the  antient  common  law,  one 
species  of  killing  held  to  be  murder,  which  may  be  dubious 
it  .  pis  day  ;  as  there  hath  not  been  an  inftance  wherein  it 
has  been  held  to  be  murder  for  many  ages  paft^:  I  mean  by 


'*  1  Hal.  P.  C,  41$. 

*  fTiSn      2  narpiTj;  iff. 


s  Foil.  132.    In  the  cafe  of  Macda- 
ntci  and  Berry,  reported  by  Sir  Michael 
Toiler,  though  ihethen  attorney  general 
declined 


  '  '  —  1  

(3)  Tliis  extraordinary  puniihment  feems  to  have  been  adopted 
by  the  legiHature,  from  the  peculiar  circumftances  of  the  crime, 
wnicn  gave  rife  to  it ;  for  the  preamble  of  the  flatute  informs  us, 
that  John  Roofe,  a  cook,  had  been  lately  convicted  of  throwing 
poifon  Into  a  large  pot  of  broth,  prepared  for  the  bifhop  of  Ro- 
cheiter  s  family,  and  for  the  poor  of  the  parifh  ;  and  the  faid  John 
Rcofe  was  by  a  retrofpe&ive  claufe  of  the  fame  flatute  ordered  to 
be  boiled  to  death.  Lord  Coke  mentions  feveral  instances  of  per- 
fans  {uttering  this  horrid  puniihment.  3  Injl.  48.  Murder  of  malice 
prepenfe,  was  made  high  treafon  in  Ireland,  by  10  Hen.  VII.  c.  2i» 
Irjjh  Statutes. 

bearing 
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bearing  falfe  witnefs  againft  Another,  with  an  exprefs  preme- 
ditated defign  to  take  away  his  life,  fo  as  the  innocent  per- 
fon  be  condemned  and  executed  h.  The  Gothic  laws  puniuV 
ed  in  this  cafe,  both  the  judge,  the  witneffes,  and  the  pro- 
fecutor  ;  "  peculiar*  poena  jit  die  em  puniunt  \  pcculiari  tcjiesr 
u  quorum  fides  judieem  feduxit ;  peculiari  denique  et  maxima 
"  autloremy  ut  homicidam  j."  And,  among  the  Romans,  the 
lex  Cornelia,  de  Jicariis,  punifhed  the  falfe  witnefs  with  death, 
as  being  guilty  of  a  fpecies  of  aflaffination  k.  And  there  is 
no  doubt  but  this  is  equally  murder  in  foro  confeientiae  as 
killing  with  a  fword ;  though  the  modern  law  (to  avoid  [  197] 
the  danger  of  deterring  witnefles  from  giving  evidence  upon 
capital  prcfecutions,  if  it  muft  be  at  the  peril  of  their  own 
lives)  has  not  yet  punifhed  it  as  fuch.  If  a  man  however 
does  fuch  an  acl,  of  which  the  probable  confequence  may 
be,  and  eventually  is,  death  \  fuch  killing  may  be  murder, 
although  no  ftrokc  be  ftruck  by  himfelf,  and  no  killing 
may  be  primarily  intended  :  as  was  the  cafe  of  the  unna- 

dedined  to  argue  this  point  of  law,  I  ingof  that  profecution  (4). 

have  good  grounds  to  believe  it  was  not       h  Mirror,  c.  i.  §  9.     Brit.   c.  52. 

from  any  apprehenfion  of  his  that  the  Bradton.  /.  3.  c.  4. 

point  was  not  maintainable,  but  from       '.Stiernh.  de  jure  Goth.  I.  3.  c.  3." 

other  prudential  reafows.  Nothing  there-        k  Ff.  48.  8.  r. 

fore  mould  be  concluded  from  the  waiv- 


(4)  The  guilt  of  him  who  takes  away  the  life  of  an  innocent 
man  by  a  falfe  oath,  is  much  more  atrocious  than  that  of  an  affaf- 
fin,  who  murders  by  a  dagger  or  by  poifon.  He  who  deftroys  by 
perjury,  adds  to  the  privation  of  life  public  ignominy,  the  moll 
excruciating  of  tortures  to  an  honourable  mind,  and  reduces  an  in- 
nocent family  to  ruin  and  infamy ;  but  notwithstanding  this  is  the 
moll  horrid  of  all  crimes,  yet  there  is  no  modern  authority  to  in- 
duce us  to  think  that  it  is  murder  by  the  law  of  England  :  Lord 
Coke  fays  exprefsly  cc  it  is  not  holden  for  murder  at  this  day." 
3  Injl. 48.  See  alfo  Foft.  132.  Such  a  diftinction  in  perjury  would 
be  more  dangerous  to  fociety,  and  more  repugnant  to  principles  of 
found  policy  than  in  this  inftance  the  apparent  want  of  feverity  in 
the  law.  Few  honeft  witnefles  would  venture  to  give  evidence 
againft  a  prifoner  tried  for  his  life;  if  thereby  they  made  themfelves 
liable  to  be  profecuted  as  murderers, 

R  2  tural 


197  Public  Book  IV. 

tural  fon,  who  expofed  his  fick  father  to  the  air,  againft  his 
will,  by  reafon  whereof  he  died  1  ;  of  the  harlot,  who 
laid  her  child  under  leaves  in  an  orchard,  where  a  kite 
ftruck  it  and  killed  it m  %  and  of  the  parifh-ofheers,  who 
fhifted  a  child  from  parifh  to  parifh,  till  it  died  for  want  of 
care  and"  fuftenance  n  (5).  So  too,  if  a  man  hath  a  beafh 
that  is  ufed  to  do  mifchief ;  and  he,  knowing  it,  fujfers  it 
to  go  abroad,  and  it  kills  a  man  even  this  is  manflaughter 
in  the  owner  :  but  if  he  had  purpofely  turned  it  loofe>  though 
barely  to  frighten  people  and  make  what  is  called  fport,  it 
is  with  us  (as  in  the  Jewifh  law)  as  much  murder,  as  if  he 
had  incited  a  bear  or  dog  to  worry  them  °.  If  a  phyfician 
or  furgeon  gives  his  patient  a  potion  or  plaifter  to  cure 
him,  which  contrary  to  expectation  kills  him,  this  is  neither 
murder,  nor  manilaughter,  but  mifadventure  and  he  fhall 
not  be  puniihed  criminally,  however  liable  he  might  for- 
merly have  been  to  a  civil  action  for  neglect  or  ignorance15 : 
but  it  hath  been  holden,  that  if  it  be  not  a  regular  phyfician 
or  furgeon,  who  adminifters  the  medicine  or  performs  the 
operation,  it  is  manilaughter  at  the  leaft  q.  Yet  fir  Matthew 
Hale  very  juftly  queftions  the  law  of  this  determination r. 
In  order  alfo  to  make  the  killing  murder,  it  is  requifite 
tkfct  the  party  die  within  a  year  and  a  day  after  the  ftroke 
received,  or  caufe  of  death  adminiftered ;  in  the  computa- 
tion of  which,  the  whole  day  upon  which  the  hurt  was  done 
ihall  be  reckoned  the  firft5. 

Farther  ;  the  perfon  killed  mud  be  «  a  reafonahle  crea- 
te ture  in  being,  and  under  the  king's  peace,"  at  the  time  of  the 

1  1  Hawk..  P.  C  78,  -     pag.  122. 

»  1  Hal.  P.  C.  432.  9  Britt.  c.  5;    4lnft.  251. 

n  Palm.  545.  \  1  Hal.  P.  C.  430. 

Q  lh)d.  43  r!  *  1  Hawk.  P.  C.  79. 

*>  Mirr.  <\  4.  §  16.  See  Vol.  III. 

_   ,  

(5)  Or  if  a  mailer  refufes  his  apprentice  neceffary  food  or  fuf- 
tenance, or  treats  him  with  Inch  continued  harfhnefs  and  feverity 
as  his  death  is  occafioned  thereby,  the  law  will  imply  malice,  and 
the  offence  will  be  murder.    Leach.  127. 

killing, 
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killing.  Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw, 
who  are  all  under  the  king's  peace  and  protection,  is  as 
much  murder  as  to  kill  the  mod  regular-born  Englifhman  $ 
except  he  be  an  alien  enemy  in  time  of  war  To  kill  a 
child  in  it's  mother's  womb,  is  now  no  murder,  but  a  great 
mifpi  ifion  :  but  if  the  child  be  born  alive,  and  dieth  by  rea- 
fon  of  the  potion  or  bruifes  it  received  in  the  womb,  it 
feems,  by  the  better  opinion,  to  be  murder  in  fuch  as  ad- 
minilteredor  gave  them  u.  But,  as  there  is  one  cafe  where 
it  is  difficult  to  prove  the  child's  being  born  alive,  namely,, 
in  the  cafe  of  the  murder  of  baftard  children  by  the  un- 
natural mother,  it  is  enacted  by  ftatute  21  Jac.  I.  c.  27. 
that  if  any  woman  be  delivered  of  a  child  which  if  born 
alive  fliould  by  law  be  a  baftard  and  endeavours  privately 
to  conceal  its  death,  by  burying  the  child  or  the  like  ;  the 
mother  fo  offending  fhall  fuffer  death  as  in  the  cafe  of 
niurder,  unlefs  (lie  can  prove  by  one  witnefs  at  leaft  that 
the  child  was  actually  born  dead.  This  law,  which 
favours  pretty  ftrongly  of  feverity,  in  making  the  conceal- 
ment of  the  death  almoft  conclufive  evidence  of  the  child's 
being  murdered  by  the  mother,  is  neverthelefs  to  be  alfo 
met  with  in  the  criminal  codes  of  many  other  nations  of 
Europe ,  as  the  Danes,  the  Swedes,  and  the  French  v  :  But 
I  apprehend  it  has  of  late  years  been  ufual  with  us  in  Eng- 
land, upon  trials  for  this  offence,  to  require  fome  fort  of 
prefumptive  evidence  that  the  child  was  born  alive,  before 
the  other  conftrained  prefumption  (that  the  child  whofe 
death  is  concealed,  was  therefore  killed  by  its  parent)  is 
admitted  to  convidt  the  prifoner. 

Lastly,  the  killing  muft  be  committed  with  malice  afire-* 
thought,  to  make  it  the  crime  of  murder.  This  is  the  grand 
criterion  which  now  diftinguifhcs  murder  from  other  killing  ; 
and  this  malice  prepenfe,  malitia  praecogitata,  is  not  fo  pro- 
perly fpite  or  malevolence  to  the  deceafed  in  particular,  as 
any  evil  defign  in  general :  the  dictate  of  a  wicked,  depraved, 

1  3  Inft.  50.    1  Hal.  P.  C.  433.      but  fee  i  Ha!.  V.  C.  433. 

*  3  Inft,  50.    3  Hawk,  P.  C.  So-        v  See  Baningfon  on  the  flatutes,  425. 
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and  malignant  heart  w  *>  un  difpofttion  a  feire  un  male  chofe  *  \ 
and  it  may  be  either  exprefs  or  implied  in  law.  Exprefs 
[199]  malice  U  when  one,  with  a  fedate  deliberate  mind  and 
formed  defign,  doth   kill  another :  which  formed  defign 
is  evidenced   by  external  circumflances  discovering  that 
inward  intention  j  as  laying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  fchemes  to  do  him  fome 
bodily  harm  y.    This  takes  in  the  cafe  of  deliberate  duelling, 
where  both  parties  meet  avowedly  with  an  intent  to  murder- 
thinking  it  their  duty,  as  gentlemen,  and  claiming  it  as  their 
right,  to  wanton  with  their  own  lives  and  thofe  of  their 
fellow-creatures  }  without  any  warrant  or  authority  from  any 
power  either  divine  or  human,  hut  in  direct  contradiction 
to  the  Jaws  both  of  God  and  man  ;  and  therefore  the  law 
has  juftiy  fixed  the  crime  and  punilhment  of  murder,  on 
them,  and  on  their  feconds  alfo  z.    Yet  it  requires  fuch  a 
degree  of  pafiive  valour  to  combat  the  dread  of  even  un- 
deferved  contempt,  arifing  from  the  falfe  notions  of  honour 
too  generally  received  in  Europe,  that  the  ftrongeft  prohibi- 
tions and  penalties  of  the  law  will  never  be  entirely  effectual 
to  eradicate  this  unhappy  cuftom  *,  till  a  method  be  found 
out  of  compelling  the  original  aggreffor  to  make  fome  other 
Satisfaction  to  the  affronted  party,  which  the  world  fball 
efleem  equally  reputable,  as  that  which  is  now  given  at  the 
hazard  of  the  life  and  fortune,  as  well  of  the  perfon  infulted, 
as  of  him'  who  hath  given  the  infult.    Alfo,  if  even  upon  a 
Sudden  provocation  one  beats  another  in  a  cruel  and  un- 
ufual  manner,  fo  that  he  dies,  though  he  did  not  intend 
his  death,  yet  he  is  guilty  of  murder  by  exprefs  malice  \  that 
is,  by  an  exprefs  evil  defign,  the  genuine  SenSe  of  malitia. 
As  when  a  park-keeper  tied  a  boy,  that  was  ftealing  wood, 
to  a  horfe's  tail,  and  dragged  him  along  the  park  ;  when  a 
mailer  corrected  his  fervant  with  an  iron  bar  ;  and  a  fchool- 
mafter  ftamped  on  his  Scholar's  belly    So  that  each  of  the 
Sufferers  died    thefe  were  juftly  held  to  be  murders^  becaufe 

w  Fofter.  256. 
x  2  Roll.  Rep.  461, 


y  1  Hal.  P.  C.  451.  i 
*  1  Hawk.  P.  C  82. 

the 


Ch.  14.  Wrongs,  igg 

the  correction  being  cxceffive,  and  fuch  as  could  not  pro- 
ceed but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate 
aft  of  flaughter*.  Neither  fhall  he  be  guilty  of  a  lefs 
crime,  who  kills  another  in  confequence  of  fuch  a  wilful  [ ' ioo^ 
aft,  as  fhews  him  to  be  an  enemy  to  all  mankind  in  general  \ 
as  going  deliberately,  and  with  an  intent  to  do  mifchief5, 
upon  a  horfe  ufed  to  ftrike,  or  coolly  difcharging  a  gun 
among  a  multitude  of  people  c.  So  if  a  man  refolves  to 
kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murder, 
although  he  knew  him  not  ;  for  this  is  univerfal  malice. 
And,  if  two  or  more  come  together  to  do  an  unlawful  aft 
Igaintt  the  king's  peace,  of  which  the  probable  confequence 
might  be  bloodfhed  ,  as  to  beat  a  man,  to  commit  a  riot,  or 
to  rob  a  park  :  and  one  of  them  kills  a  man  ,  it  is  murder 
in  them  all,  becaufe  of  the  unlawful  aft,  the  nuliUa  prae~ 
covitata,  or  evil  intended  before-hand  d. 

Also  in  many  cafes  where  no  malice  is  exprefTed,  the  law 
will  imply  it  :  as,  where  a  man  willfully  poifons  another,  in 
fuch  a  deliberate  aft  the  law  prefumes  malice,  though  no 
particular  enmity  can  be  proved  e.  And  if  a  man  kills  aiif 
other  fuddenly,  without  any,  or  without  a  confiderable  pro- 
vocation, the  law  implies  malice  ;  for  no  perfon,  unlefs  of 
an  abandoned  heart,  would  be  guilty  of  fuch  an  aft,  upon  a 
flight  or  no  apparent  caufe,  No  affront,  by  words  or  ges- 
tures only,  is  a  Sufficient  provocation,  fo  as  to  excufe  or  ex- 
tenuate fuch  afts  of  violence  as  manifeftly  endanger  the  life 
of  another  f.  But  if  the  perfon  fo  provoked  had  unfortu- 
nately killed  the  other,  by  beating  him  in  fuch  a  manner  as 
fhewed  only  an  intent  to  chaftife  and  not  to  kill  him,  the  law 
fo  far  confiders  the  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manflaughter,  and  not  murder  %  In 
like  manner  if  one  kills  an  officer  of  juftice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  atTiftants 


a  1  Hal.  P.C.  454.  473,  474. 
b  Lord  Raym.  143. 
c    1  Hawk.  F,  C,  34- 
*  Ibid.  84* 


c  1  Hal,  P.  C.  45-. 
f  1  Hawk.  P.  C.Sz.  1  Hal.  P.  C.  455, 
456. 
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endeavouring  to  conferve  the  peace,  or  any  private  perfon 
endeavouring  to  fupprefs  an  affray  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  with  which  he  inter- 
pofes,  the  law  will  imply  malice,  and  the  killer  (hall  be 
guilty  of  murder  h.  And  if  one  intends  to  do  another  felony, 
r  201  ]  and  undefignedly  kills  a  man,  this  is  alfo  murder  H  Thus  if 
one  moots  at  A  and  mifTes  him,  but  kills  B,  this  is  murder ; 
becaufe  of  the  previous  felonious  intent,  which  the  law  tranf- 
fers  from  one  to  the  other.  The  fame  is  the  cafe  where  one 
lays  poifon  for  A  ;  and  B,  again  ft  whom  the  prifoner  had  no 
malicious  intent,  takes  it,  and  it  kills  him  •,  this  is  likewife 
murder  K  So  alfo,  if  one  gives  a  woman  with  child  a  me- 
dicine to  procure  abortion,  and  it  operates  fo  violently  as  to 
kill  the  woman,  this  is  murder  in  the  perfon  who  gave  it  k. 
It  were  endlefs  to  go  through  all  the  cafes  of  homicide, 
which  have  been  adjudged  either  exprefsly,  or  impliedly, 
malicious :  thefe  therefore  may  fuffice  as  a  fpecimen  j  and 
we  may  take  it  for  a  general  rule  that  all  homicide  is  ma- 
licious, and  of  courfe  amounts  to  murder,  unlefs  where 
jujlified  by  the  command  or  permilEon  of  she  law  ;  excufed  on 
the  account  of  accident  or  felf-prefervation  *,  or  alleviated  into 
manflaughter,  by  being  either  the  involuntary  confequence 
of  fome  a£t,  not  ftriftly  lawrful,  or  (if  voluntary)  occafioned 
by  fome  fudden  and  fufficiently  violent  provocation.  And 
all  thefe  circumftances  of  juftification,  excufe,  or  alleviation, 
it  is  incumbent  upon  the  prifoner  to  make  out,  to  the  fatif- 
f action  of  the  court  and  jury  :  the  latter  of  whom  are  to 
decide  whether  the  circumftances  alleged  are  proved  to  have 
adtually  exifted ;  the  former,  how  far  they  extend  to  take 
away  or  mitigate  the  guilt.  For  all  homicide  is  prefumed  to 
be  malicious,  until  the  contrary  appeareth  upon  evidence  l. 

The  punifhment  of  murder,  and  that  of  manflaughter, 
were  formerly  one  and  the  fame  \  both  having  the  benefit  of 


h  i  Hal.  P.  C.  457.  Fofter,  308,  flftt 
5  1  UA.  P.  C.  465, 
)  Ibid.  466, 


Ihi'J.  429. 
1  Full.  255. 
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clergy :  fo  that  none  but  unlearned  perfons,  who  leaft  knew 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime  m. 
But  now,  by  feveral  ftatutes  n,  the  benefit  of  clergy  is  taken 
away  from  murderers  through  malice  prepenfe,  their  abet- 
tors, procurers,  and  counfellors.  In  atrocious  cafes,  it  was 
frequently  ufual  for  the  court  to  direcl:  the  murderer,  after 
execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place 
where  the  facl:  was  committed :  but  this  was  no  part  of  the  [  202  ] 
legal  judgment ;  and  the  like  is  ftill  fometimes  praftifed  in 
the  cafe  of  notorious  thieves.  This,  being  quite  contrary  to 
the  expre fs  command  of  the  mofaical  law  °,  feems  to  have 
been  borrowed  from  the  civil  law  :  which,  befides  the  terror 
of  the  example',  gives  alfo  another  reafon  for  this  practice, 
viz.  that  it  is  a  comfortable  fight  to  the  relations  and  friends 
of  the  deceafed  p.  But  now  in  England,  it  is  enacted  by 
ftatute  2 j  Geo.  II.  c,  37.  that  the  judge,  before  whom  any 
perfon.  is  found  guilty  of  wilful  murder,  mall  pronounce 
fentence  immediately  after  conviction,  unlefs  he  fees  caufe 
to  poftpone  it  j  and  (hall  in  pa  fling  fentence  direct  him  to 
be  executed  on  the  next  day  but  one,  (unlefs  the  fame  fliall 
be  funday,  and  then  on  the  monday  following,)  and  that  his 
body  be  delivered  to  the  furgeons  to  be  differed  and  ana- 
tomized $ :  and  that  the  judge  may  direct  his  body  to  be 
afterwards  hung  in  chains  (6),  but  in  no  wife  to  be  buried 
without  direction.  And,  during  the  {hort  but  awful  interval 
between  fentence  and  execution,  the  prifoner  fhall  be  kept 

m  1  Hal.  P.  C.  450.  p  f*  Fampjhs  fit  rones,  hi  luslocls,  ulu 

71  2  3  Hen.  V1IL  c.  1.    iEdw.VI.  "  graffiti  f'/nt ,  furca  JigeMos  ptictm I; 

c.  iz.     4  Sc  5  Ph.  &  M,  b.  4.  (C  ?ff,  rf  cn)/fp(<cty  dflcrrcantur  aliit  ri 

°  44  The  body  of  a  malefa&or  fhall  '*  folatio  fit    cobnut  is  hi!eremptonni>.y 

*'  not  remain  all  night  upon  the  tree;  c:  eqdcm  loco  poena  rrr/a'/ta,  in  quo  la- 

**  but  thou  mail  in  any  wife  bury  him  "  trories  nomtcwia  feitjfent*"    Ff.  4S. 

'*  that  day,  that  the  land  be  not  de-  19.  28.  §  15. 

(t  filed."    Deut.  xxi,  23.  <3  Foft.  107. 


(6)  The  judge,  if  he  thinks  it  advifable,  may  afterwards  direct 
the  hanging  in  chains,  by  a  fpecial  order  to  the  fherifF \  but  it  does 
not  form  any  part  of  the  judgment.    Fofl.  107, 

alone, 
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alone,  and  fuftained  with  only  bread  and  water.  But  a 
power  is  allowed  to  the  judge  upon  good  and  fufhcient 
eaufe  to  refpite  the  execution,  and  relax  the  other  rellraints 

of  this  aft. 

By  the  Roman  law,  parricide^  or  the  murder  of  one's 
parents  or  children,  was  punifhed  in  a  much  feverer  manner 
zh^n  any  other  kind  of  homicide.  After  being  fcourged,  the 
delinquents  were  fewed  up  in  a  leathern  faek,  with  a  live 
d>;g}  a  cock,  a  viper,  and  an  ape,  and  fo  call  into  the  fear. 
Solon,  it  is  true,  in  his.  laws,  made  none  againft  parricide  y 
apprehending  it  impoffible  that  any  one  fliould  be  guilty  of 
i'o  unnatural  a  barbarity  &.  And  the  Perfians^  according  to 
Herodotus,  entertained  the  fame  notion,  when  they  adjudged 
all  perfons  who  killed  their  reputed  parents  to  be  baftards. 
And,  upon  fome  fuch  reafon  as  this,  we  muft  account  for 
the  emiffion  of  an  exemplary  puniihment  for  this  crime  in 
em  Engliih  laws  ;  which  treat  it  no  otherwife  than  as  fimple 
murder,  unlef§  the  child  was  alfo  the  fervant  of  his  parent r* 

For,  though  the  breach  of  natural  relation  is  unobferved, 
yet  the  breach  of  civil  or  ecclefiatlical  connexions,  when 
coupled  with  murder,  denominates  it  a  new  offence,  no  lefs 
than  a  fpecies  of  treafon,  called  par^ua  proditio,  or  petit  trcafon: 
which  however'  is  nothing  elfe  but  an  aggravated  degree  of 
murder  % ;  although,  on  account  of  the  violation  of  private 
» allegiance,  it  is  ftigmatized  as  an  inferior  fpecies  of  treafonu. 
And  thus>  in  the  antient  Gothic  conftitution,  we  find  the 
breach  both  of  natural  and  civil  relations  ranked  in  the  fame 
clals  with  crimes  againft  the  ftate  and  the  fovereign  w. 

Petit  treafon,  according  to  the  ftatute  25  Edw,  III.  c.  2. 
may  happen  three  ways :  by  a  fervant  killing  his  malter3  a 


*  Ff.  48'.  9.  9. 

3  Cic  pro  S.  Rnfcio.  §  je. 
f  1  HaL  P.  C.  3%o. 

*  Fofter.  107.  324.  336* 

*  Set  pag.,75. 

*  Oavihm  gravijjima  cenfetinr  vi» 


"  fa  ft  a  ab  incnlis  in  patriam,  fubditis  in 
**  regfim.  lib&ri$  in  parent  es,  marii/s  in 
"  nrores,  (elviccvetfa,)  J'ercis  in  domi- 
"  no:.,  ant  eiiitjn  ab  JiomiM  in  yPmet 
"  ipf.-rm."  Sticrnh.  dejure  Goth.  L  3. 
c.  3. 

wife 
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wife  her  hufband,  or  an  ecclefiaftical  perfon  (either  fecular 
or  regular)  his  fuperior,  to  whom  he  owes  faith  and  obedi- 
ence. A  fervant  who  kills  his  mafter  whom  he  has  left,  upon 
a  grudge  conceived  againft  him  during  his  fervice,  is  guilty 
of  petit  treafon  :  for  the  traiterous  intention  was  hatched 
while  the  relation  fubfifted  between  them  ;  and  this  is  only 
an  execution  of  that  intention*.  So  if  a  wife  be  divorced  a 
menfa  et  thoro>  (till  the  vinculum  matrimonii  fubfifts  and  if 
fhe  kills  fuch  divorced  hufband,  (he  is  a  traitrefs  y.  And  a 
clergyman  is  underftood  to  owe  canonical  obedience  to  the 
bifhop  who  ordained  him,  to  him  in  whofe  diocefe  he  is  be- 
neficed, and  alfo  to  the  metropolitan  of  fuch  fuffragan  or 
diocefan  bifhop  :  and  therefore  to  kill  any  of  thefe  is  petit 
treafon  z.  As  to  the  reft,  whatever  has  been  faid,  or  remains 
to  be  obferved  hereafter,  with  refpe£t  to  wilful  murder,  is 
alfo  applicable  to  the  crime  of  petit  treafon,  which  is  no 
other  than  murder  in  its  moft  odious  degree  :  except  that  [ 
the  trial  mall  be  as  in  cafes  of  high  treafon,  before  the  im- 
provements therein  made  by  the  ftatutes  of  William  V&L%* 
But  a  perfon  indifted  of  petit  treafon  may  be  acquitted 
thereof,  and  found  guilty  of  manflaughter  or  murder  b  :  and 
in  fuch  cafe  it  mould  feem  that  two  witnefles  are  not  necef- 
fary,  as  in  cafe  of  petit  treafon  they  are  (7).  Which  crime 
is  alfo  diftinguimed  from  murder  in  its  punifhment. 

The  punimment  of  petit  treafon,  in  a  man,  is  to  be  drawn 
and  hanged,  and  in  a  woman,  to  be  drawn  and  burnt c :  the 
idea  of  which  latter  punifhmeht  feems  to  have  been  handed 
down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 

*  1  Hawk.  P.  C.  89.    1  Hal.  P.  C.        *  Fofr.  337. 

380.  b  Fofter.  106.    1  Hal.  P,  C.  3-8, 

y  1  Hal,  P.  C.  381.  2  Hal.  P.  C.  184. 

•  Ibid.  c  t  Hal.  P.C.  382.    3  Inft.  31/. 


(7)  It  has  been  determined,  that  a  perfon  indi&ed  for  petit 
treafon,  may  upon  the  evidence  of  one  witnefs  be  convicted  of 
murder,  though  acquitted  of  the  petit  treafon.  Radbourne \r  mfe3 
Leach,  363. 
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demned  a  woman  to  be  burnt  for  murdering  her  hufbandd  5 
and  it  is  now  the  ufual  punifhment  for  all  forts  of  treafons 
committed  by  thofe  of  the  female  fex  e  (8).  Perfons  guilty 
of  petit  treafon  were  flrft  debarred  the  benefit  of  clergy,  by 
ftatute  12  Hen.  VII.  c.  7.  which  has  been  fince  extended 
to  their  aiders,  abettors,  and  counfellors,  by  ftatutes  23 
Hen.  VIII.  c.  1.  and  4  &  5  P.  &  M.  c.  4. 

*  Caefar  dc  bell.  Gall  /.  6.  c.i8.  e  See  pag.  93. 


(8)  By  the  30  Geo.  III.  c.  48.  women  fhall  no  longer  be  fen- 
tenced  to  be  burnt ;  but  in  all  cafes  of  high  and  petit  treafon  they 
fhall  be  condemned  to  be  drawn  and  hanged  ;  and  in  petit  treafon 
they  (hall  be  fubjeft  befides  to  the  fame  judgment  with  regard  to 
diffeftion  and  the  time  of  execution  as  is  directed  by  the  25  Geo.  II. 
c.  37.  in  cafes  of  murder.  Soon  after  the  palling  of  the  25  Geo.  II. 
c.  37.  the  majority  of  the  judges  agreed,  that  in  the  cafe  of  men 
convicted  of  petit  treafon,  the  judgment  introduced  by  that  ftatute 


mould  be  added  to  the  common 
Foft.  107. 


"jXivhth  to  ^I3§nn  10  biif  t 
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CHAPTER  THE  FIFTEENTH. 


of  OFFENCES  against  the  PER- 
SONS of  INDIVIDUALS. 


Y  TAVING  in  the  preceding  chapter  confidered  the  prin- 
cipal  crime,  or  public  wrong,  that  can  be  committed 
againll  a  private  fubjeft,  namely,  by  deftroying  his  life ;  I 
proceed  now  to  inquire  into  fuch  other  crimes  and  mifde- 
mefnors,  as  more  peculiar  affe£t  the  fecurity  of  his  perfon, 
while  living. 

Of  thefe  forr^e  are  felonious,  and  in  their  nature  capital : 
others  are  fimple  mifdemefnors,  and  punifhable  with  a  lighter 
animadverfion.    Of  the  felonies  the.  firft  is  that  of  mayhem. 

I.  Mayhem,  mayhem'turn,  was  in  part  confidered  in  the 
preceding  volume  a,  as  a  civil  injury :  but  it  is  alfo  looked 
upon  in  a  criminal  light  by  the  law  ;  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him  of 
the  aid  and  afiiilance.  of  his  fubje£ts.  For  mayhem  is  pro- 
perly defined  to  be,  as  we  may  remember,  the  violently  de- 
priving another  of  the  ufe  of  fuch  of  his  members  as  may 
render  him  the  lefs  able  in  fighting,  either  to  defend  himfelf, 
or  to  annoy  his  adverfary  b.  And  therefore  the  cutting  off, 
or  difabling,  or  weakening  a  man's  hand  or  finger,  or  finking 
out  his  eye  or  foretooth,  or  depriving  him  of  thofe  parts  the 
lofs  of  which  in  all  animals  abates  their  courage,  are  held  to 

*  See  Vol.  III.  pag.  izi.  b  Brit.  /.  1.  c.  25.    1  Hawk.  P.  C,  iit. 
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be  mayhems.  But  the  cutting  off  his  ear,  or  nofe,  or  the 
like,  arc  not  held  to  be  mayhems  at  common  law  5  becaufe 
they  do  not  weaken  but  only  disfigure  him* 

By  the  antient  law  of  England  he  that  maimed  any  man, 
whereby  he  loft  any  part  of  his  body,  was  fentenced  to  lofe 
the  like  part ;  membrum  pro  membro  c  ;  which  is  (till  the  law 
in  Sweden  d.  But  this  went  afterwards  out  of  ufe  :  partly 
becaufe  the  law  of  retaliation,  as  was  formerly  Ihewn  e,  is  at 
bed  an  inadequate  rule  of  punifhment ;  and  partly  becaufe 
upon  a  repetition  of  the  offence  the  punifhment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  time' 
ftpod,  mayhem  was  only  punifhable  with  fine  and  imprifon- 
;,\-.jut %  y  unlefs  perhaps  the  offence  of  mayhem  by  caftra- 
tion,  which  all  our  old  writers  held  to  be  felony  ;  "  et  fequi^ 
"  tur  aliqaando  poena  caphaiis,  aliquando  perpetuum  cxilium, 
"  cum  omnium  bonorum  adcmptlone^"  And  this,  although 
the  mayhem  was  committed  upon  the  higheft  provocation  h. 

But  fubfequent  ftatutes  have  put  the  crime  and  puniih~ 
merit  of  mayhem  more  out  of  doubt.  For  firft,  by  ftatute 
5  Hen.  IV.  c.  5.  t&  remedy  a  mifchief  that  then  prevailed, 
of  beating,  wounding,  or  robbing  a  man,  and  then  cutting 
out  his  tongue >  or  putting  out  his  eyes,  to  prevent  him  from 
being  an  evidence  againft  them,  this  offence  is  declared  to  be4 
felony,  if  done  of  malice  prepenfe ;  that  is,  as  fir  Edward 
Coke  1  explains  it,  voluntarily,  and  of  fet  purpofe,  though 
done  upon  a  fudden  occafion.  Next,  in  order  of  time,  is 
the  ftatute  37  Hen.  VIII.  c.  6.  which  directs,  that  if  a  rhari 
fktM  malicioufly  and  unlawfully  cut  off  the  ear  of  any  of  the 

c  3  JAft.  1  ify.mmMefift  la  pleynte pit  tranfci  ibed  n  record  of  Henry  the  third's 

f-.vte  defcmmc  gjfi  cuera  toll?  a  home fcs  time,  (CLanf.  13  Hen,  III,  m.  9.)  by 

?r\embrest  en  t.<?I  cfffe  perdra  Icfemc  la  line  which  a  gentleman  of  Someifelfhire 

mfyfrpjarfujr&nenit  ccmelemembre  dount  and  his  wife  appears  to  have  been  ap- 

ciV  avrra  trffpajfe,    (Brit.  c.  i  5  )  prehended  and  committed  to  prifon. 

«1  Stiernhook  dejure  Sueon,  I,  3.  t,  3.  being;  indited  for  dealing  thus  with 

f*  See  pag.  It".  John  the  monk,  who  was  caught  in 

f  i  Hawk.  P.  C.  Hz,  adultery  with  the  wife. 

*  "Braa./o/.  144.  i  3  Inft.  Cz, 
»  Si-  Edward  Cok*  (3  Intf.  Oz.)  ha* 

king's 
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king's  fubje&s,  he  fhall  not  only  forfeit  treble  damages  to 
the  party  grieved,  to  be  recovered  by  adtiou  of  trefpafs  at  [207  J 
common  law,  as  a  civil  fatisfadtion  ;  but  alfo  10/.  byway 
of  fine  to  the  king,  which  was  his  criminal  amercement. 
The  Lift  ftatute,  but  by  far  the  moft  fevere  and  effectual  of 
all,  is  that  of  22  &  23  Car.  II.  c.  1.  called  the  Coventry  ati; 
being  occafioned  by  an  aiTault  on  fir  John  Coventry  in  the 
ftreet,  and  flitting  his  nofe,  in  revenge  (as  was  fuppofed)  for 
fome  obnoxious  words  uttered  by  him  in  parliament.  By 
this  ftatute  it  is  enacted,  that  if  any  perfon  {hall  of  malice 
aforethought,  and  by  lying  in  wait,  unlawfully  cut  out  or 
difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off  a  nofe 
or  lip,  or  cut  off  or  difable  any  limb  or  member  of  any  other 
perfon,  ivith  intent  to  maim  or  to  disfigure  him  ;  fuch  peTfon, 
his  counfellors,  aiders,  and  abettors,  fhall  be  guilty  of  felony 
without  benefit  of  clergy  k  ( 1). 

k  On  this  ftatute  Mr.  Coke,  a  gentle  mined  with  an  intent  to  disfigure, 

man  of  Suffolk,  and  one  Woodbum,  a  with  an  intent  to  murder ;  and  thereib-re 

labourer,  were  indicled  in  172?. ;  Coke  not  within  the  ftatute.    Eatibe  count 

for  hiring  and  abetting  Woodburn,  and  held,  that  if  a  man  attacks  another  to 

VVoodburn  for  the  actual  fact  of  Hitting  murder  him  with  fuch  an  inft  rumen  us 

the  nofe  of  Mr.  Crifpe,  Coke's  brother-  a  hedge-bill,  which  cannot  but  endanger 

:n-law.The  ca.fe  was  fomewhat  lingular,  the  disfiguring  him  5  and  in  fuch  attack 

The  murder  of  Crifpe  was  intended,  and  happen  s  not  to  kill,  but  only  to  disfigure 

tie  was  left  for  dead,  being  terribly  hack-  him;  he  may  be  indicted  on  this  fta- 

ed  and  disfigured  with  a  hedge-bill ;  but  tute;  and  it  fhall  be  left  to  the  jurywke- 

he  recovered.   Now-  the  bare  intent  to  ther  it  were  not  a  dehgn  to  murder  by 

murder  is  no  felony;  but  to  disbgurewith  disfiguring,  and  consequently  a  malic:- 

an  intent  to  disfigure,  is  made  fo  by  this  ous  intent  to  disfigure  as  well  as  to  mm- 

Itauite;  on  which  they  were  therefore  der.  Accordingly  the  jury  found  them 

mdieted.    And  Coke,  whowasadif-  guiiiyof  fuch  previous  intent  to  disfigure* 

grace  to  the  profemon  of  the  law,  had  in  order  to  effect  their  principal  intemt'to. 

the  effrontery  to  reft  his  defence  upon  murder,  and  they  were  both  condemnor: 

this  point,  that  the  aflault  was  not  com-  and  executed.  {State  Triak.  VI.  2  .12.) 


( l )  In  a  cafe  where  a  gentleman  had  apprehended  a  pick-pockel:, 
an  accomplice  followed  and  gave  the  gentlemafi  a  wound  acrofs  the. 
nofe  with  a  knife  ;  this  was  held  to  be  a  flitting  of  the  nofe  and  a 
maiming  within  the  ftatute.  Carrol9 s  cafe,  Leach,  83.  It  has  heen 
determined,  that  if  a  man  deliberately  watches  an  opportunity  and 
carries  his  intention  into  execution,  he  may  be  laid  to  lie  m  wait  5 
hut  where  a  perfon  went  up  to  a  man  ftealing  turnips,  who  :rnme~ 
6  '  ffitt^j 
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Thus  much  for  the  felony  of  mayhem  :  to  which  may  be 
added  the  offence  of  wilfully  and  malicioufly  fhooting  at  any 
perfon,  in  any  dwelling-houfe  or  other  place  ;  an  offence, 
of  which  the  probable  confequence  may  be  either  killing  or 
maiming  him.  This,  though  no  fuch  evil  confequence  en- 
fues,  is  made  felony  without  benefit  of  clergy  by  ftatute  9 
Geo,  I.  c.  22.  and  thereupon  one  Arnold  was  convifted  in 
1723  for  fhooting  at  lord  Onflow  ;  but,  being  half  a  mad- 
[  208  ]  man,  was  never  executed,  but  confined  in  prifon,  where  he 
died  about  thirty  years  after  (  2). 

II.  The  fecond  offence,  more  immediately  affecTHng  the 
perfonal  fecurity  of  individuals,  relates  to  the  female  part  of 
his  majefty's  fubjefts  ;  being  that  of  their  forcible  abduBion 
and  marriage  ]  which  is  vulgarly  called  Jlealing  an  heirefs*  For 
by  ftatute  3  Hen.  VII.  c.  2.  it  is  enabled,  that  if  any  perfon 
fhall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  having  fubftance  either  in  goods  or  lands,  or  being  heir 
apparent  to  her  anceftors,  contrary  to  her  will ;  and  after- 
wards me  be  married  to  fuch  mifdoer,  or  by  his  confent  to 
another,  or  defiled ;  fuch  perfon,  his  procurers  and  abettors, 

diately  cut  him  in  the  face,  this  was  thought  not  to  be  lying  in 
wait  within  the  ftatute.  Titttoer's  cafe,  lb.  170.  A  wound  orin- 
cifion  in  the  throat  has  been  held  not  to  be  a  maiming.  Lee's  cafef 
lb.  49-     .  " 

(2)  The  effence  of  this  crime  confifts  in  malicioufly  (hooting ; 
no  acl:  of  mooting  therefore  will  amount,  under  this  ftatute,  to  a 
capital  offence,  unkfs  it  be  accompanied  with  fuch  circumftances 
as  in  conduction  of  law  would  have  amounted  to  the  crime  of 
murder,  if  death  had  enfued  from  fuch  an  act ;  for  there  is  no 
fpecies  of  homicide  in  which, malice  forms  any  ingredient  except 
that  of  murder  ;  it  follows  therefore  that  a  fhooting  in  the  tranfport 
of  paflion,  excited  by  fuch  a  degree  of  provocation,  as  would  reduce 
the  homicide  to  the'  offence  of  manflaughter,  is  not  within  the 
meaning  of  the  ftatute.    Gcifiineaux*  s  cafe,  Leach,  323. 

Three  perfons  were  indi&ed  on  the  Black  Acl:  for  fhooting  at 
the  profecutor;  "they  were  all  charged  with  the  fingle..aft,  and  the 
indictment  was  held  by  all  the  judges  of  England  to  be  fufficient. 
Mr.      Bulkr,  3r.  R.  105. 
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and  fuch  as  knowingly  receive  fuch  woman,  fhall  be  deemed! 
principal  felons  ;  and  by  ftatute  39  Eliz.  c.  9.  the  benefit  of 
clergy  is  taken  away  from  all  fuch  felons,  who  {hall  be  prin- 
cipals, procurers,  or  accefibries  before  the  fact. 

In  the  conftruetion  of  this  ftatute  it  hath  been  deter- 
mined, i.  That  the  indictment  muft  allege  that  the  taking 
was  for  lucre,  for  fuch  are  the  words  of  the  ftatute  *.  2.  In 
order  to  {hew  this,  it  muft  appear  that  the  woman  has  fub- 
ftance  either  real  or  perfonal,  or  is  an  heir  apparent Th.  3.  It 
muft  appear  that  ftie  was  taken  away  againft  her  will.  4.  It 
muft  alfo  appear,  that  (he  was  afterwards  married,  or  defiled. 
And  though  poffibly  the  marriage  or  defilement  might  be 
by  her  fubfequent  confent,  being  won  thereunto  by  flatte- 
ries after  the  taking,  yet  this  is  felony,  if  the  firft  taking 
were  againft  her  will  n :  and  fo  vice  verfa,  if  the  woman 
be  originally  taken  away  by  her  own  confent,  yet  if  fhe 
afterwards  refufe  to  continue  with  the  offender,  and  be 
forced  againft  her  will,  fhe  may,  from  that  time,  as  properly 
be  faid  to  be  taken  againft  her  will,  as  if  {he  never  had  given  £ 
any  confent  at  all ;  for  till  the  force  was  put  upon  her,  fhe 
was  in  her  own  power0.  It  is  held  fhat  a  woman,  thus  taken 
away  and  married,  may  be  fworn  and  give  evidence  againft 
the  offender,  though  he  is  her  hufband  de  faBo  ;  contrary  to 
the  general  rule  of  law  *,  bqcaufe  he  is  no  hufband  de jure,  in 
cafe  the  actual  marriage  was  alfo  againft  her  will  p.  In  cafes 
indeed  where  the  actual  marriage  is  good,  by  the  confent  of 
the  inveigled  woman  obtained  after  her  forcible  abduction, 
fir  Matthew  Hale  feems  to  queftion  how  far  her  evidence 
{hould  be  allowed  :  but  other  authorities  q  feem  to  agree,  that 
it  fhould  even  then  be  admitted  ;  efteeming  it  abfurd,  that 
the  offender  {hould  thus  take  advantage  of  his  own  wrongf 
and  that  the  very  act  of  marriage,  which  is  a  principal  ingre- 
dient of  his  crime,  fhould  (by  a  forced  conftruetion  of  law) 

1  1  Hawk.  P.  C  1 10.  v  1  Hawk.  P.  C  itk  \ 

»  1  Hah  P.  C.  660.  1  Hawk.  P.  C.       M  Hal.  P.  C.  66 r. 
109.  <i  C10.  tar.  488.  3  KcU.  193.  State 
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be  made  ufe  of  to  ftop  the  mouth  of  the  moft  material  wlf- 
nefs  agaiiift  him, 

1  An  inferior  degree  of  the  fame  kind  of  offence,  but  not 
attended  with  force,  is  punifhed  by  the  ftatute  4  &  5  Ph*  8c 
Mar.  c.  8.  which  enacts,  that  if  any  perfon,  above  the  age 
of  fourteen,  unlawfully  fliall  convey  or  take  away  any  woman 
child  unmarried,  (which  is  heldr  to  extend  to  baftards  as  well 
as  to  legitimate  children,)  within  the  age  of  fixteen  years, 
from  the  poiTeffion  and  againp  the  will  of  the  father,  mother, 
guardians,  or  governors,  he  (hall  be  imprifoned  two  years, 
or  fined  at  the  difcretion  of  the  juftices  ;  and  if  he  deflowers 
fuch  maid  or  woman  child,  or  without  the  confent  of 
parents  contracts  matrimony  with  her,  he  {hall  be  imprifoned 
five  years,  or  fined  at  the  difcretion  of  the  juftices,  and  Jhe 
ikill  forfeit  all  her  lands  to  her  next  of  kin,  during  the  life 
of  her  laid  hufband  (3).  So  that  as  thefe  ftolen  marriages, 
under  the  age  of  fixteen,  were  ufually  upon  mercenary  views, 
this  act,  be  (ides  punifhing  the  feducer,  wifely  removed  the 
temptation.  But  this  latter  part  of  the  a£t  is  now  rendered 
C  210  ]  almoft  ufelefs,  by  provifions  of  a  very  different  kind,  which 
make  the  marriage  totally  void  %  in  the  ftatute  26  Geo.  II. 

III,  A  third  offence,  agaiiift  the  female  part  alfo  of  hi? 
majefty's  fubje£ts,  but  attended  with  greater  aggravations 
than  that  of  forcible  marriage,  is  the  crime  of  tape,  raptus 
mulierumj  or  the  carnal  knowledge  of  a  woman  forcibly  and 
againft  her  will.    This,  by  the  Jewifh  law  r,  was  puniihed 

fit  Stia.  1 1 62,  ■  See  Vol.  I. p.  437,  #e.  *  Deut.  xxii.  25. 

,  .  . 

(3)  It  has  been  decided  in  the  court  of  exchequer,  that  fhe  for- 
feits her  lands  only  during  the  life  of  her  hufband.  Ami*  73* 
Though  the  more  natural  conftrudtion  of  the  ftatute  feems  to  be, 
that  the  next  heir  (ball  retain  them  during  the  life  of  the  wife, 
even  after  the  death  of  the  hufband,    1  Brown.  2j, 
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\vith  death,  in  cafe  the  damfel  was  betrothed  to  another  man  \ 
and  in  cafe  fhe  was  not  betrothed,  then  a  heavy  fine  of  fifty* 
ihekels  was  to  be  paid  to  the  damfeFs  father,  and  {he  was  to 
be  the  wife  of  the  ravifher  all  the  days  of  his  life  without 
that  power  of  divorce,  which  was  in  general  permitted  by 
the  mofaic  law. 

The  civil  law  u  punifhes  the  crime  of  ravifhment  with 
death  and  confifcation  of  goods :  under  which  it  includes 
both  the  offence  of  forcible  abdu£Hon,  or  taking  away  a 
woman  from  her  friends,  of  which  we  laft  fpoke  :  and  alfo 
the  prelent  offence  of  forcibly  difhonouring  them ;  either  of 
which,  without  the  other,  is  in  that  law  fufncient  to  confti- 
tute  a  capital  crime.  Alfo  the  ftealing  away  a  woman  from 
lier  parents  or  guardians,  and  debauching  her,  is  equally 
penal  by  the  emperor's  edi£t,  whether  fhe  confent  or  is  forced: 
"five  volenti!? us y  Jive  nolentibus  mulieribusy  tale  f acinus  fuerit 
u  perpetratum"  And  this,  in  order  to  take  away  from 
women  every  opportunity  of  offending  in  this  way  \  whom  the 
Roman  law  fuppofes  never  to  go  aftray,  without  the  feduc- 
tion  and  arts.of  the  other  fex  :  and  therefore  by  reftraining 
and  making  fo  highly  penal  the  felicitations  of  the  men,  they 
meant  to  fecure  effectually  the  honour  of  the  women.  "  Si 
u  enhn  ipjl  raptores  metzt,  vel  airocitate  poeney  ab  hujufmodi 
^  fachwrefe  temper averinty  nulli  mulieriyfive  volenti  ffve  mlenti^ 
Ki  peccandi  locus  relinquetur  ;  quia  hoc  ipfum  velle  ?nulierumf  ab 
(( iifidiis  nequiffimi  homin'iSy  qui  mediiaiur  rapinamy  inducitur. 
u  Nifi  etenhn  earn  folicitaverity  ni/i  odiofis  artibus  circumveneriiy  [ 
6i  non  faciei  earn  velle  in  tantum  dedecus  fefe  prodere"  But  our 
Englifh  law  does  not  entertain  quite  fuch  fublime  ideas  of 
the  honour,  of  either  fex,  as  to,  lay  the  blame  of  a  mutual 
fault  upon  one  of  the  tranfgreflbrs  only  :  and  therefore  makes 
it  a  neceffary  ingredient  in  the  crime  of  rape,  that  it  muft  be 
againft  the  woman's  will. 

Rape  was  punifhed  by  the  Saxon  laws,  particularly  thofe 
of  king  Athdftan  vv,  with  death  :  which  was  alfo  agreeable 

*  CV/.  9.  m.J%,  w  Bradton.  /.  3.  c,  -3. 
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to  the  old  Gothic  or  Scandinavian  conftitution  x.  But  this 
was  afterwards  thought  too  hard  :  and  in  its  ftead  another 
fevere,  but  not  capital,  punifhment,  was  inflifted  by  William 
the  conqueror ;  viz.  caftration,  and  lofs  of  eye^;  which 
continued  till  after  Bra&on  wrote,  in  the  reign  of  Henry  the 
third.  But  in  order  to  prevent  malicious  accufations,  it  was 
then  the  law,  (and,  it  feems,  ftill  continues  to  be  fo  in  ap- 
peals of  rape  that  the  woman  fhould  immediately  after, 
*c  dum  recens  fuerit  iiialeficium"  go  to  the  next  town,  and 
there  make  difcovery  to  ibme  credible  perfons  of  the  injury 
ftie  has  fuffered  :  and  afterwards  Ihould  acquaint  the  high 
conftable  of  the  hundred,  the  coroners,  and  the  (heriff  with 
the  outrage  a.  This  feems  to  correfpond  in  fome  degree  with 
the  laws  of  Scotland  and  Arragon b,  which  require  that 
complaint  mud  be  made  within  twenty-four  hours  :  though 
afterwards  by  ft atute  Weftm.  I.  c.  13.  the  time  of  limitation 
ih  England  was  extended  to  forty  days.  At  prefent  there  is 
no  time  of  limitation  fixed  :  for,  as  it  is  ufually  now  punUhed 
by  indi&ment  at  the  fuit  of  the  king,  the  maxim  of  law  takes 
place,  that  indium  tempus  occurrit  regi:  but  the  jury  will 
rarely  give  credit  to  a  ftale  complaint.  During  the  former 
period  alfo  it  was  held  for  law c,  that  the  woman  (by  confent 
of  the  judge  and  her  parents)  might  redeem  the  offender  from 
the  execution  of  his  fentence,  by  accepting  him  for  her  huf* 
band  ;  if  he  alfo  was  willing  to  agree  to  the  exchange,  but 
not  otherwife. 

t  212  J     In  the  3  Edw.  I.  by  the  ftatute  Weftm.  1.  c.  13.  the  pu- 

mfhment  of  rape  was  much  mitigated :  the  offence  itfelf,  of 
ravifhing  a  damfel  within  age,  (that  is,  twelve  years  old,) 
either  with  her  confent  or  without,  or  of  any  other  woman 
againft  her  will,  being  reduced  to  a  trefpafs,  if  not  profecuted 
by  appeal  within  forty  days,  and  fubjefting  the  offender  only 
u«  two  years  irnprifonment,  and  a  fine  at  the  king's  will. 

h  Farringtoh,  142. 
-  Gfcnv.  t  14.  c.  6.    Bra&.  /.  3- 

$  But 
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But  this  lenity  Wing  productive  of  the  moft  terrible  confe- 
quences,  it  was  in  ten  years  afterwards,  13  Edw.  I.  found 
oieceflary  to  make  the  offence  of  forcible  rape  felony  by 
Itatute  Weftm.  2.  c.  34.  And  by  ftatute  iSEliz.  c.  7.  it  is 
made  felony  without  benefit  of  clergy  :  as  is  alfo  the  abomi- 
nable wickednefs  of  carnally  knowing  and  abufing  any  woman 
child  under  the  age  of  ten  years  ;  in  which  cafe  the  confent 
Of  non-confent  is  immaterial,  as  by  reafon  of  her  tender 
years  (he  is  incapable  of  judgment  and  difcretion.  Sir  Mat- 
thew Hale  is  indeed  of  opinion,  that  fuch  profligate  actions 
committed  on  an  infant  under  the  age  of  twelve  years,  the 
age  of  female  difcretion  by  the  common  law,  either  with  or 
without  confent,  amount  to  rape  and  felony ;  as  well  fince 
as  before  the  ftatute  of  queen  Elizabeth  cl  :  but  that  law  has 
in  general  been  held  only  to  extend  to  infants  under  ten  ; 
though  it  fhould  feem  that  damfels  between  ten  and  twelve  are 
ftill  under  the  protection  of  the  Itatute  Weftm.  il  the  law 
with  refpe£t  to  their  feduction  not  having  been  altered  by 
cither  of  the  fubfequent  ftatutes. 

A  male  infant  under  the  age  of  fourteen  years,  is  pre-* 
turned  by  law  incapable  to  commit  a  rape,  and  therefore  it 
ieems  cannot  be  found  guilty  of  it.  For  though  in  other 
felonies  vialrt'ia  Jupplet  actatem,  as  has  in  fome  cafes  been 
/hewn  •,  yet,  as  to  this  particular  fpecies  of  felony,  the  law 
fuppofes  an  imbecility  of  body  as  well  as  mind  e. 

The  civil  law  feems  to  fuppofe  a  proftitute  or  common 
harlot  incapable  of  any  injuries  of  this  kind  f :  not  allowing 
any  punifliment  for  violating  the  chaftity  of  her,  who  hath  [  213  ] 
indeed  no  chaftity  at  all,  or  at  leaft  hath  no  regard  to  it. 
But  the  law  of  England  does  not  judge  fo  hardly  of  offenders, 
as  to  cut  off  all  opportunity  of  retreat  even  from  common 
ftrumpets,  and  to  treat  them  as  never  capable  of  amendment. 
It  therefore  holds  it  to  be  felony  to  force  even  a  concubine  or 
harlot ;  becaufe  the  woman  may  have  forfaken  that  unlawful 

4  %  Hal.p.C,  6],t.  *  lh-d.  f  Cod.  9,  9.  fci,    Ff.  47.2.  39. 
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courfe  of  life  s  :  for,  as  Bradton  well  obferves  h,  "  licet  mere^ 
"  trix  fuerit  antea>  certe  tunc  temporis  non  fiat,  cum  rec/amando 
*|  riequitiae  ejus  conjentire  noluit" 

As  to  the  material  fa£ts  requifite  to  be  given  in  evidence 
and  proved  upon  an  indictment  of  rape,  they  are  of  fuch 
a  nature,  that  though  neceffary  to  be  known  and  fettled,  for 
the  convi&ion  of  the  guilty  and  prefervation  of  the  innocent, 
and  therefore  are  to  be  found  in  fuch  criminal  treatifes  a$ 
difcourfe  of  thefe  matters  in  detail,  yet  they  are  highly  im- 
proper to  be  publicly  difculTed,  except  only  in  a  court  of 
juftice.  I  mail  therefore  merely  add  upon  this  head  a  few 
remarks  from  fir  Matthew  Hale  j  with  regard  to  the  compe- 
tency and  credibility  of  witneffes ;  which  may,  falvo  pudorex 
be  confidered. 

And,  firft,  the  party  ravifhed  may  give  evidence  upon 
oath,  and  is  in  law  a  competent  witnefs  >  but  the  credibility 
of  her  teftimony,  and  how  far  forth  fhe  is  to  be  believed, 
mull  be  left  to  the  jury  upon  the  circumftances  of  fa£fc  that 
concur  in  that  teftimony.  For  inftance  ;  if  the  witnefs  be  of 
good  fame  ;  if  fhe  prefently  difcovered  the  offence,  and  made 
fearch  for  the  offender ;  if  the  party  accufed  fled  for  it ;  thefe 
and  the  like  are  concurring  circumftances  which  give  greater 
probability  to  her  evidence.  But,  on  the  other  fide,  if  fhe 
be  of  evil  fame,  and  ftand  unfupported  by  others ;  if  fhe 
concealed  the  injury  for  any  confiderable  time  after  fhe  had 
opportunity  to  complain  ;  if  the  place,  where  the  fact  was 
alleged  to  be  committed,  was  where  it  was  poffible  fhe  might 
£  214]  have  been  heard,  and  fhe  made  no  outcry  :  thefe  and  the 
like  circumftances  carry  a  ftrong,  but  not  conclufive,  pre- 
fumption  that  her  teftimony  is  falfe  or  feigned. 

.  .. 

Moreover.,  if  the  rape  be  charged  to  be  committed  on 
an  infant  under  twelve  years  of  age,  fhe  may  ftill  be  a  com- 
petent witnefs,  if  fhe  hath  fenfe  and  underftanding  to  know 
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the  nature  and  obligations  of  an  oath  ;  or  even  to  be  fenfible  . 
of  the  wickednefs  of  telling  a  deliberate  lie.  Nay,  though . 
(he  hath  not,  it  is  thought  by  fir  MatthewHale  1  that  {he  ought 
to  be  heard  without  oath,  to  give  the  court  informa- 
tion ;  and  others  have  held,  that  what  the  child  told  her 
mother,  or  other  relations,  may  be  given  in  evidence,  fince 
the  nature  of  the  cafe  admits  frequently  of  no  better  proof. 
But  it  is  now  fettled,  [Bra-zier's  cafe,  before  the  twelve- 
judges,  P.  19  Geo.  III.]  that  no  hearfay  evidence  can  be 
given  of  the  declaration  of  a  child  who  hath  not  capacity  to 
be  fworn,  nor  can  fuch  child  be  examined  in  court  with- 
out oath:  and  that  there  is  no  determinate  age,  at  which 
the  oath  of  a  child  ought  either  to  be  admitted  or  reje&ed. 
Yet,  wrhere  the  evidence  of  children  is  admitted,  it  is  much 
to  be  wifhed,  in  order  to  render  their  evidence  credible,  that 
there  mould  be  fome  concurrent  teftimony,  of  time,  place, 
and  circumftances,  in  order  to  make  out  the  fa£t  ;  and 
that  the  convi6tion  fhould  not  be  grounded  fingly  on  the 
unfupported  accufation  of  an  infant  under  years  of  dilcre-* 
fion.  There  may  be  therefore,  in  many  cafes  of  this  na- 
ture, witneffes  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard  ;  and  yet,  after  being  heard,  may  prove 
not  to  be  credible,  or  fuch  as  the  jury  is  bound  to  believe. 
For  one  excellence  of  the  trial  by  jury  is,  that  the  jury  are 
tners  of  the  credit  of  the  witneffes,  as  well  as  of  the  truth 
of  the  fatt. 

a  It  is  true,  fays  this  learned  judge  that  rape  is  a  moil 
61  deteftable  crime,  and  therefore  ought  feverely  and  impar- 
«  tialiy  to  be  punifhed  with  death  ;  but  it  mud  be  remem-  [215  ] 
<s  bered  that  it  is  an  accufation  eafy  to  be  made,  hard  to  be 
«  proved,  but  harder  to  be  defended  by  the  party  accufed, 
u  though  innocent."  He  then  relates  two  very  extraordinary 
cafes  of  malicious  profecution  for  this  crime,  that  had  hap- 
pened within  his  own  obfervation  ;  and  concludes  thus  ;  "  I 
1  ft  mention  thefe  inftances3  that  we  may  be  the  more  cautious 

*  x  H*l.  I\C.  634,  J  Ibid,  635. 
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<f  upon  trials  of  offences  of  this  nature,  wherein  the  court 
"  and  jury  may  with  fo  much  eafe  be  impofed  upon,  without 
Iff  great  care  and  vigilance  ;  the  heinoufnefs  of  the  offence 
iC  many  times  tranfporting  the  judge  and  jury  with  fo  much 
<f  indignation,  that  they  are  overhaftly  carried  on  to  the  con- 
iC  vision  of  the  perfort  accufed  thereof,  by  the  confident  tef- 
"  timony  of  fometimes  falfe  and  malicious  witneffes." 

IV.  What  has  been  here  obferved,  efpecially  with  re- 
gard to  the  manner  of  proof,  which  ought  to  be  the  more 
clear  in  proportion  as  the  crime  is  the  more  deteftable,  may 
be  applied  to  another  offence,  of  a  (till  deeper  malignity  ;  the 
infamous  crime  aga'wjl  nature,  committed  either  with  man  or 
beaft.  A  crime,  which  ought  to  be  ftri£Uy  and  impartially 
proved,  and  then  as  ftri£Uy  and  impartially  punifhed.  But 
it  is  an  offence  of  fo  dark  a  nature,  fo  eafily  charged,  and 
the  negative  fb  difficult  to  be  proved,  that  the  accufation 
fhould  be  clearly  made  out :  for,  if  falfe,  it  deferves  a 
punifhment  inferior  only  to  that  of  the  crime  itfelf. 

I  will  not  aft  fo  difagreeable  a  part,  to  my  readers  as  well 
as  myfelf,  as  to  dwell  any  longer  upon  a  fubjeft,  the  very 
mention  of  which  is  a  difgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  refpefl  the  delicacy  of  our 
Englifh  law,  which  treats  it,  in  its  very  indi&ments,  as  a 
crime  not  fit  to  be  named ;  "  peccatum  Mud  horribile,  inter 
ft  chrijiianos  11011  nominandum  V  A  taciturnity  obferved  like- 
wife  by  the  edift  of  Conftantius  and  Conftans  1 ;  "  ubi  fcelus 
f*  ejl  idy  quod  non  prof c  it  fcire^  jubemus  injur gere  leges ,  a r mari 
£2l6]  H  jura  g/adio  ultore,  ut  exquifttis  poems  fubdantur  infames,  qui 
Bf  funt)  vel  qui  futttri  funt  rei"  Which  leads  nie  to  add  a 
word  concerning  it's  punifhment. 

This  the  voice  of  nature  and  of  reafon,  and  the  exprefs 
Jaw  of  Godm,  determined  to  be  capital.    Of  which  we  have 

•  k  See  in  Rot.  Pari.    50  Edw,  III.    "named.'*    (12  Rep.  37.) 
n.       a  complaint  that  a  Lombard  did       1  Cod.  9.  9.  31, 
commit  the 'fin  "that  was  not  to  be       m  Lcvit,xz#  13  15, 

a  fignal 
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a  fignal  inftance,  long  before  the  Jewifh  difpenfation,  by  the 
deftru&ion  ©f  two  cities  by  fire  from  heaven  ;  fo  that  this  is 
an  univerfal,  not  merely  a  provincial,  precept. '  And  our  an- 
tient  law  in  fome  degree  imitated  this  puntfhment,  by  com- 
manding fuch  mifcreants  to  be  burnt  to  death  *  though 
Fleta 0  fays  they  mould  be  buried  alive  :  either  of  which 
punimments  was  indifferently  ufed  for  this  crime  among  the 
antient  Goths p.  But  now  the  general  punifhment  of  all 
felonies  is  the  fame,  namely,  by  hanging  :  and  this  offence 
(being  in  the  times  of  popery  only  fubjecl:  to  ecclefiaftical 
cenfures)  was  made  felony  without  benefit  of  clergy  by  fta- 
tute  25  Hen.  VIII.  c.  6.  revived  and  confirmed  by  5  Eliz. 
c.  17.  And  the  rule  of  law  herein  is,  that,  if  both  are 
arrived  at  years  of  difcretion,  agentes  at  confniientes  part  poena 
pleftantur  q. 

These  are  all  the  felonious  offences  more  immediately 
againlt  the  perfonal  fecurity  of  the  fubjecl:.  The  inferior 
offences,  or  mifdemefnors,  that  fall  under  this  head,  are 
cijfaultsy  batteries,  wounding,  falfe  imprifonment,  and  kid- 
napping. 

V,  VI,  VII.  With  regard  to  the  nature  of  the  three  firft 
of  thefe  offences  in  general,  I  have  nothing  farther  to  add  to 
what  lias  already  been  obferved  in  the  preceding  book  of  thefe 
commentaries r ;  when  we  confider  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  fatisfaftion  or  remedy  is  given 
to. the  party  aggrieved.  But,  taken  in  a  public  light,  as  a 
breach  of  the  king's  peace,  an  affront  to  his  government,  and 
a  damage  done  to  his  fubje&s,  they  are  alfo  inclinable  and 
punifhable  with  fines  and  imprifonment ;  or  with  other 
ignominious  corporal  penalties,  where  they  are  committed 
with  any  very  atrocious  defign  s.  As  in  cafe  of  an  affault  with  [  2 1 7  J 
an  intent  to  murder,  or  with  an  intent  to  commit  either  of  the 


*  Brit.  r.  9. 
e  /.  1  c.  37, 

*  StiemKde jure  Goth,  I,  3.  2, 


9  3  Inft.  59. 

*  See  Vol.  ill.  pag.  120. 
6  1  Hawk.  P.  C.  6 5. 

crimes 


£i;  Public  Book  IV. 

crimes  Iaft  fpoken  of ;  for  which  intentional  affaults,  in  the 
two  laft  cafes,  indictments  are  much  more  ufual,  than  for 
"  the  abfolute  perpetration  of  the  facts  themfelves,  on  account 
of  the  difficulty  of  proof :  or,  when  both  parties  are  confent- 
ing  to  an  unnatural  attempt,  it  is  ufual  not  to  charge  any 
a/fault  i  but  that  one  of  them  laid  hands  on  the  other  with 
intent  to  commit,  and  that  the  other  permitted  the  fame  with 
intent  to  fuffer,  the  commiffion  of  the  abominable  crime  be- 
forementioned.  And,  in  all  thefe  cafes,  befides  heavy  fine 
and  imprifonment,  it  is  ufual  to  award  judgment  of  the 
pillory. 

There  is  alfo  one  fpecies  of  battery  more  atrocious  and 
penal  than  the  reft,  which  is  the  beating  of  a  clerk  in  orders, 
or  clergyman ;  on  account  of  the  refpect  and  reverence  due 
to  his  facred  character,  as  the  miniiter  and  embaffador  of 
peace.  Accordingly  it  is  enacted  by  the  ftatute  called  ar- 
ticuli  cleriy  9  Edw.  II.  c.  3.  that  if  any  perfon  lay  violent 
hands  upon  a  clerk,  the  amends  for  the  peace  broken  fhall 
be  before  the  king  \  that  is,  by  indictment  in  the  king's 
courts  :  and  the  affailant  may  alfo  be  fued  before  the  bifliop^ 
that  excommunication  or  bodily  penance  may  be  impofed  : 
which  if  the  offender  will  redeem  by  money,  to  be  given 
to  the  bifhop,  or  the  party  aggrieved,  it  may  be  fued  for  be- 
fore the  bifhop  whereas  otherwife  to  fue  in  any  fpiritual 
court,  for  civil  damages  for  the  battery,  falls  within  the 
danger  of  praemunire c.  But  fuits  are,  and  always  were, 
allowable  in  the  fpiritual  court,  for  money  agreed  to  be 
given  as  a  commutation  for  penance  u.  So  that  upon  the; 
whole  it  appears,  that  a  perfon  guilty  of  fuch  brutal  be- 
haviour to  a  clergyman,  is  fubject  to  three  kinds  of  profe- 
cution,  all  of  which  may  be  purfued  for  one  and  the  fame 
offence :  an  indictment,  for  the  breach  of  the  king's  peace 
by  fuch  affault  and  battery  ;  a  civil  action,  for  the  fpecial 
damage  fuftained  by  the  party  injured  j  and  a  fuit  in  the 

1  2  Inft.  492.  620.  '    «  Artie.  SVer,  qllchv.  II.  c.4.  F.  N.  B.53. 
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eeclefiaftical  court,  firft,  pro  corretlione  et  falute  ammae>  by 
enjoining  penance,  and  then  again  for  fuch  fum  of  money 
as  (hall  be  agreed  on  for  taking  off  the  penance  enjoined  : 
it  being  ufual  in  thofe  courts  to  exchange  their  fpiritual 
cenfures  for  a  round  compenfation  in  money v;  perhaps 
becaufe  poverty  is  generally  efteemed  by  the  moralifts  the 
tell  medicine  pro  falute  animae. 

VIII.  The  two  remaining  crimes  and  offences,  againft 
the  perfons  of  his  majefty's  fubje&s,  are  infringements  of 
their  natural  liberty  :  concerning  the  firft  of  which,  fdfc 
imprifonment,  its  nature  and  incidents,  I  mud  content  my- 
felf  with  referring  the  ftudent  to  what  was  obferved  in  the 
preceding  volume  w,  when  we  confidered  it  as  a  mere  civil 
injury.  But,  befides  the  private  latisfa£lion  given  to  the 
individual  bya&ion,  the  law  alfo  demands  public  vengeance 
for  the  breach  of  the  king's  peace,  for  the  lofs  which  the 
ftate  fuftains  by  the  confinement  of  one  of  it's  members, 
and  for  the  infringement  of  the  good  order  of  fociety.  We 
have  feen  before  that  the  mod  atrocious  degree  of  this 
offence,  that  of  fending  any  fubjecl:  of  this  realm  a  prifoner 
into  parts  beyond  the  feas,  whereby  he  is  deprived  of  the 
friendly  affiftance  of  the  laws  to  redeem  him  from  fuch  his 
captivity,  is  punifhed  with  the  pains  of  praemunire^  and  in- 
capacity to  hold  any  office,  without  any  poffibility  of  par- 
don y.  And  we  may  alfo  add,  that  by  ftatute  43  Eliz.  c.i3# 
to  carry  any  one  by  force  out  of  the  four  northern  coun- 
ties, or  imprifon  him  within  the  fame,  in  order  to  ranfom 
him  or  make  fpoil  of  his  perfon  or  goods,  is  felony  without 
|>enefit  of  clergy  in  the  principals  and  all  acceffories  before 
the  facl:.  Inferior  degrees  of  the  fame  offence,  of  falfe 
imprifonment,  are  alfo  punifhable  by  indictment,  (like  af- 
faults  and  batteries,)  and  the  delinquent  may  be  fined  and 

v  2  Roll.  Rep.  384.  x  See  pag.  no, 

W  See  Vol.  III.  pag.  127,  y  Stat,  31  Car.,  II.  c.  z. 
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imprifoned  V  And  indeed  a  there  can  be  no  doubt,  but 
that  all  kinds  of  crimes  of  a  public  nature,  all  difturbances 
of  the  peace,  all  oppreffions,  and  other  mifdemefnors  what- 
foever,  of  a  notorioufly  evil  example,  may  be  indi&ed  at  the 
fuit  of  the  king. 

IX.  The  other  remaining  offence,  that  of  kidnapping, 
being  the  forcible  abdu&ion  or  ftealing  away  of  a  man, 
woman,  or  child,  from  their  own  country,  and  fending 
them  into  another,  was  capital  by  the  Jewiih  law.  "  He 
"  that  ftealeth  a  man,  and  felleth  him,  or  if  he  be  found  in 

his  hand,  he  fhall  furely  be  put  to  death  b."  So  likewife 
in  the  civil  law,  the  offence  of  fpiriting  away  and  ftealing 
u  men  and  children ;  which  was  called  plagium^  and  the 
offenders  plagiarii,  was  punifhed  with  death  c.  This  is  un- 
queftionably  a  very  heinous  crime,  as  it  robs  the  king  of 
his  fubje£ts,  baniflies  a  man  from  his  country,  and  may  in 
its  confequences  be  produ&ive  of  the  moft  cruel  and  dis- 
agreeable hardfhips ;  and  therefore  the  common  law  of 
England  has  punifhed  it  with  fine,  imprifonment,  and  pil- 
lory d.  And  alfo  the  ftatute  11  &  12  W.  III.  c.  7.  though 
principally  intended  againft  pirates,  has  a  claufe  that  ex- 
tends to  prevent  the  leaving  of  fuch  perfons ^abroad,  as  are 
thus  kidnapped  or  fpirited  away  by  ena£ting,  that  if  any 
Captain  of  a  merchant  veflel  fliall  (during  his  being  abroad) 
force  any  perfon  on  {bore,  or  wilfully  leave  him  behind, 
or  refufe  to  bring  home  all  fuch  men  as  he  carried  out, 
if  able  and  defirous  to  return,  he  fhall  fuffer  three  months 
imprifonment.  And  thus  much  for  offences  that  more  im~ 
mediately  affetl  the  perfons  of  individuals  (4). 

z  Weft.  Symbl.  part  2.  pag,  92,        c  ff.  48.  1  5,  t. 

*  1  Hawk.  P.  C,  210.  <*  Raym.  474.  2  Show,  221.  Skrn.  ,t  . 

fe  Exod.  xxi.  16.  Comb.  10. 


(4)  Where  a.  child  is-ftolen  for  the  fake  of  its  deaths,  it  is  the 
fame  fpecics  of  felony,  as  if  the  cloaths  were  ftolen  without  the 

child. 
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child.  But  it  cannot  be  confidered  a  felony,  where  a  child  is 
ftolen,  and  not  deprived  of  its  cloaths.  This  crime  would  in 
general  be  an  aggravated  fpecies  of  falfe  imprifonment;  but  with-' 
out  referring  it  to  that  clafs  of  offences,  Healing  a  child  from  its 
parents  is  an  act  fo  mocking  and  horrid,  that  it  would  be  con- 
fidered the  higheft  mifdemeanour,  punifhable  by  fine,  imprifon- 
ment, and  pillory,  upon  the  fame  principle  on  which  it  was  de- 
cided to  be  a  mifdemeanour  to  ileal  a  dead  body  from  a  grave, 
See.  z  vol.  429. 
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CHAPTER  THE  SIXTEENTH. 


or  OFFENCES  against  the  HABI- 
TATIONS of  INDIVIDUALS. 

THE  oi  Jy  two  offences,  that  more  immediately  affe£i: 
the  habitations  of  individuals  or  private  fubjecis,  are 
thofc  of  arfon  and  burglary. 

i .  Arson,  ab  ardendo,  is  the  malicious  and  wilful  Sum* 
Ing  of  the  houfe  or  outhoufe  of  another  man.  This  is  an 
offence  of  very  great  malignity,  and  much  more  pernicious 
to  the  public  than  fimple  theft :  becaufe,  firft,  it  is  an  offence 
againft  that  right  of  habitation,  which  is  acfquired  by  the 
law  of  nature  as  well  as  by  the  laws  of  fociety  5  next,  be- 
caufe of  the  terror  and  confufion  that  neceffarily  attend  it  $ 
and  laftly,  becaufe  in  fimple  theft  the  thing  ftolen  only 
changes  its  mafter,  but  (till  remains  in  effe  for  the  benefit  of 
the  public,  whereas  by  burning  the  very  fubftance  is.abfo- 
lutely  deftroyed.  It  is  alfo  frequently  more  deftru£tive  than 
murder  itfelf,  of  which  too  it  is  often  the  caufe  :  fince  mur- 
der, atrocious  as  it  is,  feldom  extends  beyond  the  felonious 
a£l  defigned ;  whereas  fire  too  frequently  involves  in  the  com- 
mon calamity  perfons  unknown  to  the  incendiaty,  and  not 
intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reafon  the  civil  law  a  punifhes  with  death  fuch  a<? 
malicioufly  fet  fire  to  houfes  in  towns,  and  configuous  to 
others ;  but  is  more  merciful  to  fuch  as  only  fire  a  cottage;* 
or  houfe,  ftanding  by  itfelf. 

*  f/.4S.  19.  28.  \  is. 
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Our  Englifh  law  alfo  diftinguiflies  with  much  accuracy 
upon  this  crime.  And  therefore  we  will  inquire,  firft,  what 
is  fuch  a  houfe  as  may  be  the  fubject  of  this  offence  :  next, 
wherein  the  offence  itfelf  confifts,  or  what  amounts  to  a 
burning  of  fuch  houfe  y  and  laftly,  how  the  offence  is 
punifhed. 

i.  Not  only  the  bare  dwelling  houfe,  but  all  out-houfe$ 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor 
under  the  fame  roof,  as  barns  and  ftables,  may  be  the  fubjeft 
of  arfon  b.  And  this  by  the  common  law:  which  alfo  ac- 
counted it  felony  to  burn  a  fingle  barri  in  the  field,  if  filled 
with  hay  or  corn,  though  not  parcel  of  the  dwelling  houfe  F. 
The  burning  of  a  ftack  of  corn  was  antiently  likewife  ac- 
counted arfon  d.  And  indeed  all  the  niceties  and  diftinftions 
which  we  meet  with  in  cur  books,  concerning  what  fhalf, 
or  fhall  not,  amount  to  arfon,  feem  now  to  be  taken  away 
by  a  variety  of  itatutes  \  which  will  be  mentioned  in  the 
next  chapter,  and  haye  made  the  punifhment  of  wilful  burn- 
ing equally  extenfive  as  the  mifchief.  The  offence  of  arfon 
(ftricftly  fo  called)  may  be  committed  by  wilfully  letting  fire 
to  one's  own  houfe,  provided  one's  neighbour's  houfe  is 
thereby  alfo  burnt ;  but  if  no  mifchief  is  done  but  to  one's 
own,  it  does  not  amount  to  felony,  though  the  fire  was 
kindled  with  intent  to  burn  another's  e.  For  by  the  common 
law  no  intention  to  commit  a  felony  amounts  to  the  fame 
crime  j  though  it  does,  in  fome  cafes,  by  particular  ftatutes, 
However  fuch  wilful  firing  one's  own  houfe,  in  a  town,  is  a 
high  mifdemefnor,  and  punifhable  by  fine,  imprisonment; 
pillory,  and  perpetual  Sureties  for  the  good  behaviour  f  (i), 

t>  i  Hal.  P.  C.567.  e  Cro.  Car.  377.    1  Jon.  351.  ■< 

c  3I.nft.69.  f  1  Hal.  P.C.  568.  iHav/k.P,  C. 

d  1  Hawk.  P.C.  105.  106. 


(1)  It  has  been  decided  that  an  attempt,  or  preparation,  to  fct 
fire  to  one's  own  houfe,  though  the  lire  be  never  kindled,  is  a 
fnifdemeaflour.    And  that  every  attempt  to  commit  a  felony  is  a 
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And  if  a  landlord  or  reversioner  fets  fire  to  his  own  houfe,  of 
which  another  is  in  pofleffion  under  a  leafe  from  himfelf  or 
from  thofe  whofe  eftate  he  hath,  it  {hall  be  accounted  arfon  ; 
for,  during  the  leafe,  the  houfe  is  the  property  of  the 
tenant *  (2)* 

L  222  ]  2.  As  to  what  (hall  be  faid  to  be  a  burnings  fo  as  to  amount 
to  arfon,  a  bare  intent,  or  attempt  to  do  it,  by  a&ually  fet- 
ting  fire  to  an  houfe,  unlefs  it  abfolutely  burns,  does  not  fall 
within  the  defcription  of  incendit  et  combujfit ;  which  were 
words  neceflary,  in  the  days  of  law-latin,  to  all  indi&ments 
of  this  fort.  But  the  burning  and  confuming  of  any  part  is 
fufficient ;  though  the  fire  be  afterwards  extinguifhed h. 
Alfo  it  muft  be  a  malicious  burning ;  otherwife  it  is  only  a 
trefpafs :  and  therefore  no  negligence  or  mifchance  amounts 
to  it.    For  which  reafon,  though  an  unqualified  perfon3  by 

e  Fort.  115.  1  Hawk.  P.  C.106. 


mifdemeanour ;  and,  in  general,  an  attempt  to  commit  a  mifde- 
meanour  is  an  offence  of  the  fame  nature.  R.  v.  Sco/ield,  Cold, 
397.  So  alfo  an  incitement  or  felicitation  to  commit  a  crime  is 
a  mifdemeanour.    R,  v.  Biggins,  2  Eajl.  5. 

Voluntas  reputatur  pro  faffo  is  ftill  true,  both  in  treafon  and 
mifdemeanour ;  but  the  intention  in  both  muft  be  manifeiled  by 
an  open  act.  Men  cannot  be  pumfhed  by  the  law  for  the 
thoughts  of  the  mind,  however  wicked  they  may  be  :  even  a  re- 
folution  to  commit  high  treafon,  evidenced  only  by  a  confeflion, 
without  any  attempt  to  carry  it  into  effect,  is  not  punifhable  by 
the  lav/  of  England.  The  principle  of  thefe  cafes  is  wejl  illuf- 
trated  by  Lord  Coke,  who,  after  treating  of  fingle  combats  and 
affrays,  fays,  "  if  any  fubject  challenge  another  to  fight,  this  is 
<c  alfo  an  offence,  before  any  combat  be  performed,  and  punifh- 
M  able  by  law,  for  quando  aliquid  prohibetur,  prohibetur  et  onine^ 

per  quod  devenitur  ad  Mud."    3  InJL  178. 

(2)  And  it  has  been  exprefsly  determined,  that  if  a  tenant  fet 
fire  to  the  houfe  of  his  landlord,  before  the  tenancy  expires,  he  is 
not  guilty  of  arfon,    Breeme's  Cafe,  Leach,  195.  209. 

*  (hooting 
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fhooting  with  i  gnn,  happens  to  fet  fire  to  the  thatch  of  a 
houfe,  this  fif  Matthew  Hale  determines  not  to  be  felony, 
contrary  to  the  opinion  of  former  writers  *1.  But  by  ftatute 
6  Ann.  c.  31.  any  fervant,  negligently  fetting  fire  to  a  houfe 
or  out-houfes,  fhall  forfeit  1 00  /.  or  be  fent  to  the  houfe  of 
correction  for  eighteen  months  \  in  the  fame  manner  as  the 
Roman  law  dire&ecf,  "  eos,  qui  negtigenter  ignes  apud  fe  ha- 
u  buerint,  fujlibus  vel  jtagellis  caedi  k." 

3.  The  pwiiJJnneni  of  arfon  was  death  by  our  antient 
Saxon  laws  h  And,  in  the  reign  of  Edward  the  firft,  this 
fentence  was  executed  by  a  kind  of  lex  talionis  -  for  the  in- 
cendiaries  were  burnt  to  death  m  :  as  they  were  alfo  by  the 
Gothic  confutations  R.  The  ftatute  8  Hen.  VI.  c.  6.  made 
the  wilful  burning  of  hdufes,  tinder  fome  fpecial  circum- 
ftances  therein  mentioned,  amount  to  the  crime  of  high, 
treafon.  But  it  was  again  reduced  to  felony  by  the  general 
afts  of  Edward  VI.  and  queen  Mary ;  and  now  the  punifo- 
ment  of  all  capital  felonies  is  uniform,  namely,  by  hanging. 
The  offence  of  arfon  was  denied  the  benefit  of  clergy  by 
ftatute  2 1 -Hen.  VIII.  c.  1.  but  that  ftatute  was  repealed  by 
1  Edw.  VL  c.  12.  and  arfon  was  afterwards  held  to  be 
oufted  of  clergy,  with  refpeft  to  the  principal  offender,  only  * 
by  inference  and  deduction  from  the  ftatute  4  &  5  P.  &  M.  £  223  3 
c.  4.  which  etfprefsly  denied  it  to  the  acceffory  before  the 
fact 0  ;  though  now  it  is  exprefsly  denied  to  the  principal  in 
all  cafes  within  the  ftatute  9  Geo.  I.  c.  22.  • 

II.  Burglary,  or  no£hirnal  housebreaking,  burgi  latro- 
rinium)  which  by  our  antient  law  was  called  bamefechen^  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon' as 
a  very  heinous  offence :  not  only  becaufe  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  alfo  as  it  is  a 
forcible  invafion  and  difturbance  of  that  right  of  habitation, 

5  tHal.  P.C.  569.  n  StieYnh.dejureGcth.l.^.c.6. 

k  fJ-  ti  15.  4*  9  *  1  ReP-  35-    *  Hal.  P.  C.  346, 

1  7.L.  Inae.c,  7 .  f4?.    Fofter.  336,  * 
p  Biitt,  r.  9. 

'  Vol,  IV.  T  which. 


223  Public  Book  IV. 

which  every  Individual  might  acquire  even  in  a  ftate  of 
nature  -y  an  invafion,  which  in  fuch  a  ftate  would  be  fure  to 
;be  puniflied  with  death,  unlefs  the  aflailant  were  the  ftronger. 
But  in  civil  fociety,  the  laws  alfo  come  in  to  the  afliftance  of 
the  weaker  party :  and,  befides  that  they  leave  him  this  na- 
tural right  of  killing  the  aggreilbr,  if  he  can,  (as  was  {hewn 
in  a  former  chapter  p,)  they  alfo  protedl  and  avenge  him,  in 
cafe  the  might  of  the  aflailant  is  too  powerful.  And  the 
Jaw  of  England  has  fo  particular  and  tender  a  regard  to 
the  immunity  of  a  man's  houie,  that  it  ftyles  it  his  caftle, 
and  will  never  fuffer  it  to  be  violated  with  impunity :  agree- 
ing herein  with  the  fentiments  of  antient  Rome,  as  expreffed 
in  the  words  of  Tully  q  ;  u  quid  enim  fancl'ius,  quid  om?ti  re- 
u  ligione  munitniS)  quam  domus  umufcujufque  civium  For 
this  reafon  no  outward  doors  can  in  general  be  broken  open 
to  execute  any  civil  procefs ;  though,  in  criminal  caufes,  the 
public  fafety  fuperfedes  the  private.  Hence  alfo  in  part 
arifes  the  animadverfion  of  the  law  upon  eaves-droppers, 
nufancers,  and  incendiaries :  and  to  this  principle  it  mult 
be  affigned,  that  a  man  may  afiemble  people  together  law- 
fully (at  leaft  if  they  do  not  exceed  eleven)  without  danger 
pf  raifing  a  riot,  rout,  or  unlawful  afiembly,  in  order  to  pro- 
tect and  defend  his  houfe  j  which  he  is  not  permitted  to  do 
in  any  other  cafe  r. 

The  definition  of  a  burglar,  as  given  us  by  fir  Edward 
Coke  s,  is,  "  he  that  by  night  breaketh  and  entereth  into  a 
"  manfion-houfe,  with  intent  to  commit  a  felony."  In  this 
definition  there  are  four  things  to  be  considered  ;  the  time, 
the  place y  the  manner>  and  the  intent. 

i.  The  time  muft  be  by  night,  and  not  by  day:  for  in 
the  day  time  there  is  no  burglary.  We  have  feen  c,  in  the 
cafe  of  juftifiable  homicide,  how  much  more  heinous  all 


P  See  pag.  180. 
q  pro  domo9  41. 
*  I  Hal.  P.  C  547. 
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laws  made  an  attack  by  night,  rather  than  by  day;  allowing  the 
party  attacked  by  night  to  kill  the  affailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pofe  :  antiently  the  day  was  accounted  to  begin  only  at  fun* 
rifing,  and  to  end  immediately  upon  fun-fet ;  but  the  better 
opinion  feems  to  be,  that  if  there  be  daylight  or  crepafciilum 
enough,  begun  or  left,  to  difcern  a  man's  face  withal,  it  is 
no  burglary  u.  But  this  does  not  extend  to  moonlight ;  for 
then  many  midnight  burglaries  would  go  unpunifhed :  and 
befides,  the  malignity  of  trie  offence  does  not  fo  properly 
arife  from  its  being  done  in  the  dark,  as  at  the  dead  of 
night  when  all  the  creation,  except  beafts  of  prey,  are  at 
reft  ;  when  fleep  has  difarmed  the  owner,  and  rendered  his 
caftle  defencelefs. 

2.  As  to  the  place.  It  mull  be,  according  to  fir  Edward 
Coke's  definition,  in  a  7nanJ!o?i-ho\ite  $  and  therefore  to  ac- 
count for  the  reafon  why  breaking  open  a  church  is  bur- 
glary, as  it  undoubtedly  is,  he  quaintly  obferves  that  it  is 
domus  manfionalls  Deiy.  But  it  does  not  feem  absolutely 
neceflary  that  it  fhould  in  all  cafes  be  a  manfion-houfe  j  for 
it  may  alfo  be  committed  by  breaking  the  gates  or  walls  o£ 
a  town  in  the  night w  ;  though  that  perhaps  fir  Edward 
Coke  would  have  called  the  manfion-houfe  of  the  garrifon 
or  corporation.  Spelman  defines  burglary  to  be,  "  noclur* 
"  na  diruptio  alicujus  habitacu!i>  vel  ecclefiaey  etiarn  murorum  £ 
<c  portarumve  burgi>  ad feloniam  pcrpetrandam"  And  there- 
fore we  may  fafely  conclude,  that  the  requifite  of  its  being 
domus  manfionalis  is  only  in  the  burglary  of  a  private  houfe : 
which  is  the  moft  frequent,  and  which  it  is  indifpenfabiy 
neceflary  to  form  its  guilt,  that  it  muft  be  in  a  manfion  or 
dwelling  houfe.  For  no  diftant  barn,  warehoufe,  or  the 
like,  are  under  the  fame  privileges,  nor  looked  upon  as  a 
man's  caftle  of  defence :  nor  is  a  breaking  open  of  houfes 

u  3  Ia-a.  63,    1  Hal,  PC.  350,  *, ^cXm.Ghff.$Mur%terjt.  tfia^k, 

I  Hawk.  P.C.  iot.  P.C  103. 
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wherein  no  man  refides,  and  which  therefore  for  the  time 
being  are  not  manfion-houfes,  attended  with  the  fame  cir~ 
cumftances  of  rnidnight  terror.  A  houfe  however,  wherein 
a  man  fometimes-  refides,  and  which  the  owner  hath  only- 
left  for  a  fhort  feafon,  ammo  revertcndi,  is  the  objeft  of 
burglary ;  though  no  one  be  in  it  at  the  time  of  the  fa£t 
committed*.  And  if  -the- barn,  liable,  or  warehoufe,  be 
parcel  of  the  manfion-houfe  and  within  the  fame  common 
fence  y,  though  not  under  the  fame  roof  or  contiguous,  a 
burglary  may  be  committed  therein  y  for  the  capital  houfe 
protects  and  privileges  all  its  branches  and  appurtenants,  if 
within  the  curtilage  or  home-ftall  z  (3).  A  chamber  in  a 
college  or  an  inn  of  court,  where  each  inhabitant  hath  a 
diftin£r.  property,  is,  to  all  other  purpofes  as  well  as  this* 
the  manfion-houfe  of  the  owner3.  So  alfo  is  a  room  or 
lodging,  in  any  private  houfe,  the  manfion  for  the  time 
being  of  the  lodger  -5  if  the  owner  doth  not  himfelf  dwell  in 
the  houfe,  or  if  he  and  the  lodger  enter  by  different  out- 
ward doors*    But,  if  the  owner  himfelf  lies  in  the  houfe* 

x  1  Hal  P.  C.  566.    Foft.  77.  z  1  Hal.  Pi  C.  558.  1  H^vk.  P.  C. 

y  Kev.  Garlwid.  P.   1 6  Geo.  Ill .  by  104, 
all  the  judges.  a  1  Hal.  P.  C.  556. 


(3)  Where  a  houfe  is  built,  purchafed,  or  rented,  and  is  under 
repairs,  or  is  making  ready  for  the  reception  of  the  owner's  family, 
bo  burglary  can  be  committed  in  it,  until  the  owner,  or  fome  part 
of  his  family,  goes  to  inhabit  it.  Lyorfs  Cafe,  Leach,  169* 
"Yhompforfs  Cafe,  Ibid.  893  * 

Where  an  outhoufe  was  feparated  from  the  dwelluig-houfe  by 
an  open  paflage  eight  feet  wide,  but  not  connected  with  the 
dwellmg-houfe  by  any  fence  inclofmg  both,  the  judges  were 
nnanimoufly  of  opinion  that  this  was  not  part  of  the  dwelling- 
houfe,  and  that  no  burglary  could  be  committed  in  it.  Garland's 
Cafe,  Leach,  151.  But  it  had  been  long  before  decided,  that, 
where  fuch  an  outhoufe  was  connected  with  the  dwelling-houfe 
only  by  a  pale  which  reached  betwixt  them,  burglary  might  be 
committed  in  it*    Caflk's  Cvf,  i  Halt,  558. 

and 
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and  hath  but  one  outward  door  at  which  he  and  his  lodgers 
enter,  fuch  lodgers  feem  only  to  be  inmates,  and  all  their 
apartments  to  be  parcel  of  the  one  dwelling-houfe  of  the  , 
owner b.  Thus  too  the  houfe  of  a  corporation,  inhabited 
in  feparate  apartments  by  the  officers  of  the  body  corporate, 
is  the  manfion-houfe  of  the  corporation,  and  not  of  the  re- 
fpeclive  officers c.  But  if  I  hire  a  fhop,  parcel  of  another 
man's  houfe,  and  work  or  trade  in  it,  but  never  lie  there  ; 
it  is  no  dwelling-houfe,  nor  can  burglary  be  committed  [226  J 
therein  :  for  by  the  leafe  it  is  fevered  from  the  reft  of  the 
houfe,  and  therefore  is  not  the  dwelling-houfe  of  him  who 
occupies  the  other  part;  neither  can  I  be  faid  to  dwell 
therein,  when  I  never  lie  there d  (4).  Neither  can  bur* 
glary  be  committed  in  a  tent  or  booth  erected  in  a  market  or 
fair  ;  though  the  owner  may  lodge  therein  e  :  for  the  law 
regards  thus  highly  nothing  but  permanent  edifices  5  a  houfe, 
or  church,  the  wall  or  gate  of  a  town  ;  and  though  it  may 
be  the  choice  of  the  owner  to  lodge  in  fo  fragile  a  tenement, 
yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the 
fame  circumftances* 

3,  As  to  the  manner  of  committing  burglary  :  there  mu'ft  b$ 
both  a  breaking  and  an  entry  to  complete  it.  But  they  need 
not  be  both  done  at  once  ;  for,  if  a  hole  be  broken  one  night, 
and  the  fame  breakers  enter  the  next  night  through  the  fame, 
they  are  burglars f.  There  muft  in  general  be  an  actual 
breaking  ;  not  a  mere  legal  claufum  /regit,  (by  leaping  over 
invifible  ideal  boundaries,  which  may  conftitute  a  civil  tref* 


b  Kel.  84.    1  Hai,  P.  C.  556.  c  1  Hawk.  P.C.  104. 

c  Forfter,  38,  39-  f  *  Hal.  P.C.  551. 

d  1  Hal.  P.C.  558. 


(4)  But  where  a  {hop  was  rented  with  fome  of  the  apartments 
of  a  houfe,  it  was  held  that  the  fnop  was  ftill  part  of  the  dwelling- 
houfe,  and  that  burglary  might  be  committed  in  it,  as  the  houfe 
q{  the  landlord,    Gw/qh's  Cafe,  Leach,  287. 

T  3  pafs,> 
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pafs^)  but  a  fubftantial  and  forcible  irruption.  As  at  lead 
by  breaking,  or  taking  out  the  giafs  of,  or  otherwife  open- 
ing, a  window :  picking  a  lock,  or  opening  it  with  a  key  ; 
nay,  by  lifting  up  the  latch  of  a  door,  or  unloofing  any  other 
faftening  which  the  owner  has  provided.  But  if  a  perfon 
leaves  his  doors  or  windows  open,  it  is  his  own  folly  and 
negligence  ,  and  if  a  man  enters  therein,  it  is  no  burglary  : 
yet,  if  he  afterwards  unlocks  an  inner  or  chamber  door,  it 
is  fo  g.  But  to  come  down  a  chimney  is  held  a  burglarious 
entry ;  for  that  is  as  much  clofed,  as  the  nature  of  things 
will  permit  h.  So  alfo  to  knock  at  a  door,  and  upon  open* 
ing  it  to  rum  in,  with  a  felonious  intent  \  or,  under  pre- 
tence of  taking  lodgings,  to  fall  upon  the  landlord  and. rob 
him  •,  or  to  procure  a  conftable  to  gain  admittance,  in  order 
to  fearch  for  traitors,  and  then  to  bind  the  conftable  and 
rob  the  houfe  ;  all  thefe  entries  have  been  adjudged  burgla- 
£227]  rious,  though  there  was  no  actual  breaking:  for  the  law 
will  not  fuffer  itfelf  to  be  trifled  with  by  fuch  evafions,  es- 
pecially under  the  cloke  of  legal  procefs  K  And*  fo,.  if  a 
fervant  opens  and  enters  his  mafter's  chamber-door  with  a 
felonious  defign  :  or  if  any  other  perfon  lodging  in  the  fame 
houfe,  -  of  in  a  public  inn,  opens  and  enters  another's  door, 
with  fuch  evil  intent ;  it  is  burglary.  Nay,  if  the  fervant  con- 
fpires  with  a  robber,  and  lets  him  into  the  houfe  by  night,  this 
is  burglary  in  both  k  :  for  the  fervant  is  doing  an  unlawful  act, 
and  the  opportunity  afforded  him,  of  doing  it  with  greater  eafe, 
rather  aggravates  than  extenuates  the  guilt.  As  for  the  en-* 
try,  any  the  leaft  degree  of  it,  with  any  part  of  the  body, 
or  with  an  inftrument  held  in  the  hand,  is  fufficient ;  as,  to 
ftep  over  the  threfhold,  to  put  a  hand  or  a  hook  in  at  a  window 
to  draw  out  goods,  or  a  piftol  to  demand  one's  money,  are 
all  of  them  burglarious  entries  1  (5),    The  entry  may  be 

*  I  .Hal.  P.  C.  553.  k  Stra.  881.     I  Hal.  P,  C.  553, 

%  1  Hawk.  P.  C.  io2.   1  Hal.  P.  C,    1  Hawk.  P.  C.  103. 
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(5)  In  a  cafe  where  a  door  had  been  bored  through  by  an  in- 

itrument,  called  a  cmtre-lit>  the  end  of  which  nauft  have  pene- 
trated 
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before  the  breaking,  as  well  as  after  :  for  by  ftatute  12  Ann. 
c.  7.  if  a  perfon  enters  into  the  dwell ing-h 011  fe  of  another, 
without  breaking  in,  either  by  day  or  by  night,  with  intent 
to  commit  felony,  or,  being  in  fuch  houfe,  ihall  commit 
any  felony;  and  fhall  in  the  night  break  out  of  the  fame, 
this  is  declared  to  be  burglary,  there  having  before  been 
different  opinions  concerning  it :  lord  Bacon  m  holding  the 
'affirmative,  and  fir  Matthew  Hale  n  the  negative.  But  it 
is  univerfally  agreed,  that  there  muft  be  both  a  breaking, 
either  in  fact  or  by  implication,  and  alfo  an  entry,  in  or- 
der to  complete  the  burglary. 

4.  As  to  the  intent ;  it  is  clear,  that  fuch  breaking  and 
entry  muft  be  with  a  felonious  intent,  otherwife  it  is  only  a 
trefpafs.  And  it  is  the  fame,  whether  fuch  intention  be 
actually  carried  into  execution,  or  only  demonstrated  by 
fome  attempt  or  overt  act,  of  which  the  jury  is  to  judge. 
And  therefore  fuch  a  breach  and  entry  of  a  houfe  as  has 
been  before  defcribed,  by  night,  with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  other  felony,  is  burglary;  [  228  ] 
whether  the  thing  be  actually  perpetrated  or  x*ot.  Nor  does 
it  make  any  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  fo  by  ftatute ;  fince  that  ftatute, 
which  makes  an  offence  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law0. 

Thus  much  for  the  nature  of  burglary  ;  which  is  a  felony 
common  law,  but  within  the  benefit  of  clergy.  The 

»  Elem.  65.  9  1  Hawk.  P.  C.  105. 

»  1  Hal.  P.  C.  554,  r 


trated  beyond  the  internal  furface  of  the  door,  it  was  held  that 
this  was  not  a  fufficient  entry  to  conftitute  a  burglary.  When  the 
infertion  of  an  inftrument  amounts  to  a  burglarious  entry,  the  in- 
ftrument mull  be  of  fuch  a  nature  as  is  calculated  to  effect  the  in- 
tended felony  after  the  breaking  is  completed.  Hughes }s  Cafe, 
laeach,  313. 

T  4  ftatutes 
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ftatutes  however  of  1Edw.VLc.1t.  and  i  SEliz.  c.  7, 
take  away  clergy  from  the  principals,  and  that  of  3  Sr  4  WV 
&  M.  c.  9.  from  all  abettors  and  acceffories  before  the  fa£t 
And,  in  like  manner,  the  laws  of  Athens,  which  punifhed 
no  fimple  theft  with  death,  made  burglary  a  capital  crime  % 

P  Burglary  in  any  houfe  belonging  to    felony,  and  punifhed  with  trnnfpoi  tatioii 
the  plate  glafs  company,  \rith  intent  to    for  feven  years, 
ileal  the  ftockor  utenfils,  is  by  ilatute       *  Fbft.  Autiq,  b.  i.e.  26, 
1 3  Geo,  111.  e.  38.  declared  to  be  Jingle 
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CHAPTER  THE  SEVENTEENTH. 


of   OFFENCES    against  PRIVATE 
PROPERTY. 


rT'^HE  next  and  laft  fpecies  of  offences  againft  private  fub- 
Jf-  je&s,  are  fuch  as  more  immediately  affe£t  their  proper- 
ty. Of  which  there  are  two,  which  are  attended  with  a 
breach  of  the  peace  ;  larciny^  and  malicious  mi/chief;  and 
pne,  that  is  equally  injurious  to  the  rights  of  property,  but 
attended  with  no  aft  of  violence ;  which  is  the  crime  of 
forgery.    Of  thefe  three  in  their  order. 

L  Larciny,  or  theft  y  by  contra&ion  for  latrociny,  latro- 
ciniumy  is  diftinguiflied  by  the  law  into  two  forts  ;  the  one 
called  fimple  larciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumftance ;  and  mixed  or  compound  larciny, 
which  alfo  includes  in  it  the  aggravation  of  a  taking  from 
one's  houfe  or  perfon. 

And,  firft,  of fimple  larciny:  which,  wben  it  is  the  Heal- 
ing of  goods  above  the  value  of  twelvepence,  is  called  grand 
larciny  ;  when  of  goods  to  that  value,  or  under,  is  petit  lar- 
ciny :  offences,  which  are  confiderably  diftinguiflied  in  their 
punifhment,  but  not  otherwife.  I  (hall  therefore  firft  con- 
fider  the  nature  of  fimple  larciny  in  general ;  and  then  fhall 
obferve  the  different  degrees  of  puniftiment  infli&ed  on  its 
two  feveral  branches. 

Simple  larciny  then  is  "  the  felonious  taking,  and  car- 
u  rying  away,  of  the  perfonal  goods  of  another."    This  of- 
fence 
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■ice  certainly  commenced  then,  whenever  it  was,  that  the 
bounds  of  property,  or  laws  of  meum  and  tuum>  were  ella- 
Hiihed.  How  far  fuch  an  offence  can  exift  in  a  ftate  of 
nature,  where  all  things  are  held  to  be  common,  is  a  queftion 
that  may  be  iblved  with  very  little  difficulty.  The  disturb- 
ance of  any  individual,  in  the  occupation  of  what  he  has 
ietfed  to  hisprefent  ufe,  feems  to  be  the  only  offence  of  this 
kind  incident  to  fuch  a  ftate.  But,  unquestionably,  in  fe- 
cial communities,  when  property  is  eltablHhed,  the  neceffity 
whereof  we  have  formerly  feen  a,  any  violation  of  that  pro* 
perty  is  fubjec/t  to  be  puniflied  by  the  laws  of  foctety  :  though 
how  far  that  punilhment  fhould  extend,  is  matter  of  confi- 
rferable  doubt.  At  prefent  we  will  examine  the  nature  of 
theft,  or  larciny,  as  laid  down  in  the  foregoing  definition. 

I.  It  muft  be  -a  taking.  This  implies  the  confent  of  the 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goods 
from  the  owner  to  the  offender,  upon  truft,  can  ground  a 
Jarciny.  As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him  ;  or,  if  I  fend  goods  by  a  carrier,  and  he  carries  them 
away;  thefe  are  no  larciniesb  (i).  But  if  the  carrier  open& 

'  See  Vol.  II.  pag.  8,  &'c.  b  j  Hal.  P.  C.  504. 

(1 )  But  it  is  now  fully  eflablifhed,  that  in  all  cafes  where  horfe s 
or  carriages  are  hired  and  are  never  returned,  if  the  jury  are  of 
opinion  from  the  circumflances  that  the  perfons  to  whom  they  are 
deliyered  intended  at  the  time  of  luring  never  to  reftore  them,  or 
that  the  intention  to  fteal  them  or  convert  them  to  their  own  ufe 
exifted  in  their  minds  at  the  time  they  gained  pofTefTion,  they  are 
guilty  of  felony.  Pear's  cafe,  and  Major  Semple's  cafe,  Leach,  189 
&  327.  And  where  a  perfon  hires  a  horfe  for  a  particular  time, 
or  to  go  a  fpeeific  journey,  and  after  complying  with  the  terms 
of  the  fpecial  agreement  fells  it,  his  poiTeffion  being  then  uirfup- 
ported  by  any  privity  of  contract  or  confent  of  the  owner,  he  is 
b  Id  to  be  guilty  of  felony.  Ib.  And  it  is  now  generally  held, 
that  if  the  poffeffipn  of  property  is  obtained  by  any  contrivance 
ammo  fur  audi,  as  by  pretending  to  find  a  valuable  ring,  cutting 
cards,  or  laying  wagers,  or  by  undertaking  to  exchange  a  note  into 
cam,  or  gold  into  hlver,  it  amounts  to  felony.  See  the  refpe&ive 
feifes  of  Patchy  Horner^  and  Alclles^  in  Leaeh5  206.  226.  239. 

'  But 
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a  bale  or  pack  of  goods,  or  pierces  a  vefTel  of  wine,  and  takes 
away  part  thereof,  or  if  lie  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  thefe  are  larciniesc; 
for  here  the  animus  furandi  is  manifeit  ;  lince  in  the  firft  cafe 
he  had  otherwife  no  inducement  to  open  the  goods,  and  in 
the  fecond  the  truft  was  determined,  the  delivery  having 
taken  its  effect  (2).  But  bare  non-delivery  (hall  not  of  courfe 
be  intended  to  arife  from  a  felonious  defign  5  fince  that  may 
happen  from  a  variety  of  other  accidents.  Neither  by  the 
common  law  was  it  larciny  in  any  fervant  to  run  away  with 
the  goods  committed  to  him  to  keep,  but  only  a  breach  of 
civil  truft  (3).   But  by  ftatute  33  Hen.  VI.  c.  1.  the  fervants 

c  3  Inft.  107. 


But  where  the  fale  of  a  horfe  or  any  other  article  is  complete, 
and  polTeffion  is  delivered  to  the  buyer,  who  rides  away  with  the 
horfe,  or  carries  off  the  article,  without  paying  for  it,  no  felony 
is  committed.  For  the  property  as  well  as  pofTeffion  is  in  that 
cafe  parted  with,  and  the  owner  is  defrauded  not  of  the  horfe  or 
article,  but  only  of  it's  price,  and  he  has  his  remedy  by  an  a&ion 
to  recover  it.    Harvey' s  cafe,  Leach 528. 

(  2 )  It  has  been  decided,  that  if  a  parcel  is  left  by  accident  in  a 
hackney  coach,  and  the  coachman  inflead  of  refloring  it  to  the 
owner,  opens  it  and  embezzles  part  of  it's  contents,  he  is  guilty  of 
larciny.  Wynne' \r  cafe,  Leach,  320. 

(3)  In  moil  cafes  the  judges  had  determined  that  the  property 
of  the  mailer  delivered  by  him  into  the  charge  and  care  of  the 
fervant  {till  remained  in  the  pofTeffion  of  the  mailer,  and  if  it  was 
embezzled  by  the  fervant  or  converted  to  his  ufe,  he  was  guilty 
of  felony.  But  to  remove  doubts  which  had  exifled  refpecling 
embezzlements  by  merchants'  and  bankers'  clerks,  it  was  en- 
acted by  the  39  Geo.  III.  c.  85.  that  if  any  fervant  or  clerk 
fhould  by  virtue  of  his  employment  receive  any  money,  bills,  or 
any  valuable  fecurity,  goods,  or  effects,  in  the  name,  or  on  the 
account,  of  his  mailer  or  employer,  and  mould  afterwards  em- 
bezzle any  part  of  the  fame,  he  mail  be  deemed  to  have  feloni- 
pufly  flolen  the  fame,  and  mould  be  fubject  to  tranfportation  for 
$ny  term  not  exceeding  fourteen  years. 

Wheor 
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of  perfons  deceafed,  accufed  of  embezzling  their  matters 
goods,  may  by  writ  out  of  chancery  (iffued  by  the  advice  of 
t%\%  ]  the  chief  juftices  and  chief  baron,  or  any  two  of  them)  and 
proclamation  made  thereupon,  be  fummoned  to  appear  per- 
fonally  in  the  court  of  king's  bench,  to  anfwer  their  matter's 
executors  in  any  civil  fuit  for  fuch  goods ;  and  mail,  on  de- 
fault of  appearance,  be  attainted  of  felony.    And  by  ftatute 
2i  Hen.  VIII.  c.  7.  if  any  fervant  embezzles  his  matter's 
goods  to  the  value  of  forty  (hillings,  it  is  made  felony  » 
except  in  apprentices,  and  fervants  under  eighteen  years  old. 
But  if  he  had  not  the  poffeflion,  but  only  the  care  and  over- 
fight  of  the  goods,  as  the  butler  of  the  plate,  the  fhepherd  of 
fheep,  and  the  like,  the  embezzling  of  them  is  felony  at 
common  lawd.    So  if  a  gueft  robs  his  inn  or  tavern  of  a 
piece  of  plate,  it  is  lavciny ;  for  he  hath  not  the  poffeffion 
delivered  to  him,  but  merely  the  ufe  e,  and  fo  it  is  declared 
to  be  by  ftatute  3  &  4  W.  &  M.  c.  9  if  a  lodger  runs  away 
with  the  goods  from  his  ready  furnifhed  lodgings.  Under 
fome  circumftances  alfo  a  man  may  be  guilty  of  felony  in 
taking  his  own  goods  :  as  if  he  fteals  them  from  a  pawn- 
broker, or  any  one  to  whom  he  hath  delivered  and  entrufted 
them,  with  intent  to  charge  fuch  bailee  with  the  value  ,  or 
if  he  robs  his  own  meffenger  on  the  road,  with  intent  to 
charge  the  hundred  with  the  lofs  according  to  the  ftatute  of 
Winchefter  f. 

2.  There  mutt  riot  only  be  a  taking,  but  a  carrying  away  $ 
tepit  ei  afportavit  was  the  old  law-latin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the 

£  1  Hal.  P.  C.  506.  f  Foft.  12$ 

*  1  Hawk.  P.  C.  90. 


When  fervants  are  convifted  of  robbing  their  matters,  as  the 
fecurity  of  families  fo  much  depends  upon  their  honefty,  and  as 
the  violation  of  the  confidence  repofed  in  them  is  a  high  aggra- 
vation of  the  crime,  they  are  always  punifhed  with  the  utmofl 
rigour  which  the  law  admits. 

thief 


« 
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thief  does  not  quite  make  oft  with  them,  is  a  fufficient  afpor- 
tation,  or  carrying  away.  As  if  a  man  be  leading  another's 
horfe  out  of  a  clofe,  and  be  apprehended  in  the  fa£l  *,  or  if 
a  guefi,  dealing  goods  out  of  an  inn,  has  removed  them  from 
his  chamber  down  flairs;  thefe  have  been  adjudged  fufficient 
carryings  away,  to  conftitute  a  larciny  «>  Or  if  a  thief,  in- 
tending to  fteal  plate,  takes  it  out  of  a  cheft  in  which  it  was, 
and  lays  it  down  upon  the  floor,  but  is  furprized  before  he 
can  make  his  efcape  with  it  ;  this  is  larciny  h  (4). 

3.  This  taking,  and  carrying  away,  mult  alfo  be  felo~  [2323 
nious ;  that  is,  done  animo  furandl :  or,  as  the  civil  law  ex- 
preffes  it,  lucri  cauja  This  requifite,  befides  excufing  thofe 
who  labour  under  incapacities  of  mind  or  will,  (of  whom 
we  fpoke  fufficiently  at  the  entrance  of  this  book  k,)  indemni- 
fies alfo  mere  trefpaflers,  and  other  petty  offenders.  As  if 
a  fervant  takes  his  matter's  horfe,  without  his  knowledge, 
and  brings  him  home  again  :  if  a  neighbour  takes  another's 
plough,  that  is  left  in  the  field,  and  ufes  it  upon  his  own 
land,  and  then  returns  it :  if,  under  colour  of  arrear  of  rent, 
where  none  is  due,  I  diftrein  another's  cattle,  or  feife  them: 
all  thefe  are  mifdemefnors  and  trefpafies,  but  no  felonies'1. 

s  3  Iuft.  108,  109.       '  k  See  pag.  20. 

1  Hawk.  P.  C.  93,  1  1  Hai.  P.  O  509* 

1  Infi.  4.  r.  1. 


(4)  Where  a  man  fnatched  an  ear-ring  from  a  lady's  ear,  and 
afterwards  dropped  it  in  her  hair,  it  was  held  a  fufficient  carrying 
away  to  conilitute  a  robbery.  Lapier's  cafe,  Leach,  264.  The 
removal  of  a  parcel  from  one  end  of  a  waggon  to  the  other,  with 
an  intent  to  fleal,  amounted  to  a  larciny.  Ibid.  204.  But  where  a 
bale  of  goods  was  raifed  and  placed  upon  it's  end  in  a  perpendicu- 
lar pofture,  this  was  thought  not  to  be  a  fufficient  carrying  away, 
there  not  being  a  complete  removal  from  the  fpace  it  before  occvu 
pied.  Ibid*  And  where  a  man  was  flopped  and  ordered  by  the 
prifoner  to  put  down  upon  the  ground  a  parcel,  which  he  was 
carrying,  but  which  the  prifoner  did  not  afterwards  take  up,  this 
was  held  not  a  fufficient  afportation  to  complete  the  crime  of  rob- 
feery;    Parrel's  €afe9  Ibid*  266. 

The 
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The  ordinary  difcovery  of  a  felonious  Intent  is  where  the 
party  doth  it  clandeftinely  ;  or,  being  charged  with  the  faft, 
tfenies  it.  But  this  is  by  no  means  the  only  criterion  of  crimi- 
nality :  for  in  cafes  that  may  amount  to  larciny  the  variety  of 
circumftances  is  fo  great,  and  the  complications  thereof  fo 
mingled,  that  it  is  impoffible  to  recount  all  thofe,  which  may 
evidence  a  felonious  intent,  or  anirnum  furandi :  wherefore 
they  muft  be  left  to  the  due  and  attentive  confideration  of 
the  court  and  jury* 

4.  This  felonious  taking  and  carrying  away  muft  be  of 
the  perfonal  goods  of  another :  for  if  they  are  things  realy  or  fa- 
vour of  the  realty,  larciny  at  the  common  law  cannot  be 
committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  likewife  that  ad- 
here to  the  freehold,  a&  corn,  grafs*  trees,  and  the  like,  or 
lead  upon  a  houfe,  no  larciny  could  be  committed  by  the 
rules  of  the  common  law*  \  but  the  feverance  of  them  was, 
and  in  many  things  is  ftill,  merely  a  trefpafs  which  de- 
pended on  a  fubtilty  in  the  legal  notions  of  our  anceftors. 
Thefe  things  were  parcel  of  the  real  eftate  ;  and  therefore, 
while  they  continued  fo,  could  not  by  any  poffibility  be  the 
fubject  of  theft,  being  abfolutely  fixed  and  immoveable  m. 
E  233  3  And  if  they  were  fevered  by  violence,  fo  as  to  be  changed 
into  moveables  \  and  at  the  fame  time,  by  one  and  the  fame 
continued  a£t,  carried  off  by  the  perfon  who  fevered  them  j 
they  could  never  be  faid  to  be  taken  from  the  proprietor in 
this  their  newly  acquired  ftate  of  mobility,  (which  is  effen- 
tial  to  the  nature  of  larciny,)  being  never,  as  fuch,  in  the 
a£tual  or  conftruftive  pofleffion  of  any  one,  but  of  him  who 
committed  the  trefpafs.  He  could  not  in  ftrictnefs  be  faid 
to  have  taken  what  at  that  time  were  the  perfonal  goods 
of  another,  fince  the  very  act  of  taking  was  what  turned 
them  into  perfonal  goods.  But  if  the  thief  fevers  them  at 
one  time,  whereby  the  trefpafs  is  completed*  and  they^are 
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converted 
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converted  into  perfonal  chattels,  in  the  conflruclive  polTefllon 
of  him  on  whofe  foil  they  are  left  or  laid  ;  and  come  again 
at  another  time,  when  they  are  fo  turned  into  perfonalty,  and 
takes  them  away  ;  it  is  larciny  :  and  fo  it  is,  if  the  owner, 
or  any  one  elfe,  has  fevered  them  n.  And  now,  by  the 
initiate  4  Geo.  II.  c.  42.  to  Ileal,  or  rip,  cut  or  break,  with 
intent  to  ileal,  any  lead,  or  iron  bar,  rail,  gate,  or  palifado, 
fixed  to  a  dwelling-houfe  or  out-houfe,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  building,  is 
made  felony,  liable  to  tranfportion  for  feven  years  ;  and  ti> 
fteal,  damage,  or  deflroy  underwood  or  hedges,  and  the 
tikei  to  rob  crcliards  or  gardens  of  fruit  growing  therein* 
to  fteal  orotherwiie  deflroy  any  turnips,  potatoes,  cabbages, 
parfnips,  peafe,  or  carrots,  or  the  roots  of  maddeT  wheu 
growing,  are0  pimifltable  criminally,  by  whipping,  fmali 
fines,  imprifonment,  and  fatisfac~non  to  the  party  wronged, 
according  to  the  nature  of  the  offence  (5).  Moreover,  the 
ftealing  by  night  of  any  trees,  or  of  any  roots,  flirubs,  or 
giants  to  the  value  of  5  s.  is  by  ftatute  6  Geo.  III.  c.  36. 
made  felony  in  the  principals,  aiders,  and  abettors,  and  in 
the  purchafers  thereof,  knowing  the  fame  to  be  ftolen  : 
Jaijd  by  ftatutes  6  Geo.  III.  c.  48.  and  13  Geo.  III.  c.  33. 
the  dealing  of  any  timber  trees  therein  fpecified  p,  and  of 
arty  root,  fhrub,  or  plant,  by  day  or  night,  is  liable  to  pe-  [  2343 
cuniary  penalties  for  the  two  firfl  oifences,  and  for  the  third 
is  conftituted  a  felony  liable  to  tranfportation  for  feven 
years.  Stealing  ore  out  of  mines  is  alfo  no  larciny,  upon 
the  fame  principle  of  adherence  to  the  freehold  ;  with  an 
exception  only  to  mines  of  black  lead,  the  dealing  of  ore 
out  of  which,  or  entering  the  fame  with  intent  to  deal,  % 

n  3  Inft.  109.    1  Hal.  P.  C.  fro.  *  Oak,  beeck  chefnut,  walnut,  afli, 

0  Stat,  43  Eliz.  c.  7.    15  Car.  II.  elm,  cedar,  fir,  afp„  lime,  lycamore, 

c.     3 1  Geo.  II.  c.  35.  6  Geo.  III.  e.48.  birch,  poplar,  alder,  larch,  maple,  and 

9  Geo.  III.  c.  41.   13  Gee.  III.  c.  32.  hornbeam. 


(5)  Or  may  be  fined  any  fum  not  exceeding  twenty  {hillings, 
over  and  above  the  value  of  the  goods,  by  42  Geo.  III.  c.  67. 

6  felony, 
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felony,  punifhable  with  imprifonment  and  whipping,  or 
tranfportation  not  exceeding  feven  years;  and  to  efcape 
from  fuch  imprifonment,  or  return  from  fuch  tranfportation, 
Is  felony  without  benefit  of  clergy,  by  ftatute  25  Geo.  IL 
c.  10.  Upon  nearly  the  fame  principle  the  ftealing  of 
writings  relating  to  a  real  eftate  is  no  felony,  but  a  tref- 
pafs  q  :  becaufe  they  concern  the  land,  or  (according  to  our 
technical  language)  favour  of  the  realty^  and  are  confidered 
as  part  of  it  by  the  law ;  fo  that  they  defcend  to  the  heir 
together  with  the  land  which  they  concern r. 

Bonds,  bills,  and  notes,  which  concern  mere  chofes  in 
&B'wn>  were  alfo  at  the  common  law  held  not  to  be  fuch 
goods  whereof  larciny  might  be  committed;  being  6f  no 
intrinfic  value  f,  and  not  importing  any  property  in  poffef* 
fan  of  the  perfon  from  whom  they  are  taken.  But  by  the 
ftatute  2  Geo.  II.  c.  25.  they  are  now  put  upon  the  fame 
footing,  with'  refpeft  to  larcini£ s,  as  the  money  they  were 
meant  to  fecure  (6).    By  ftatute  15  Geo.  IL  c.  13.  officers 

q  1  Hal.  P.  C.  $io*    Stra.  1137.  f  S  Rep.  33. 

*  See  Vol.  II.  pag.  438, 


(6)  The  ftatute  declares,  that  if  any  one  fhall  ileal  or  take  by 
robbery  any  of  the  chofes  in  aclion  therein  fpecified,  he  fhall  be 
guilty  of  felony  of  the  fame  nature  as  if  he  had  ftolen  or  taken 
by  robbery  goods  of  the  fame  value  with  the  money  due  on  fuch 
chofes  in  aclion*  and  remaining  unfatisfied.  Hence  it  is  not  a  rob-* 
bery  to  compel  a  perfon  to  fign  a  note  for  the  payment  of  ma- 
ney,  for  nothing  is  there  taken  upon  which  money  is  due.  Mrs'. 
Phipoe's  cafe,  Leach,  774.  So  lord  Eilenborough,  at  Carlifle 
1802,  held  it  was  not  felony  under  this  ftatute  to  fteal  bankers' 
notes,  which  were  completely  executed,  but  which  had  never  been 
put  in  circulation,  becaufe  no  money  was  due  upon  them. 

It  is  thought  that  ftealing  a  pound  or  other  note  cannot  be  re-e- 
duced to  petty  larciny,  as  it  would  be  mcorifilfent  with  the  words 
of  the  ftatute  to  ftate  it's  value  under  a  milling,  or  lefs  than  the 
fum  due  upon  it.  Therefore  this  fpecies  of  felony  cannot  b@ 
tried  at  the  quarter  feffions,  where  indictments  for  petty  larciny 
only  ought  to  be  preferred. 

Z  or 
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or  fervants  of  the  bank  of  England,  fecreting  or  embezzling 
any  note,  bill,  warrant,  bond,  deed,  fecurity,  money,  or 
effects,  intruded  with  them  or  with  the  company,  are  guilty 
of  felony  without  benefit  of  clergy.  The  fame  is  ena&cd 
by  ftatute  24  Geo.  II.  c.  11.  with  refpecl  to  officers  and 
fervants  of  the  fouth-fea  company.  And,  by  ftatute  7  Geo. 
IB.  c.  50.  if  any  officer  or  fervant  of  the  poll -office  fhall 
fecrete,  embezzle,  or  dcftroy  any  letter  or  pacquet,  con- 
taining any  bank  note  or  other  valuable  paper  particularly 
foecified  in  the  aft,  or  {hall  fteal  the  fame  out  of  any  letter 
or  pacquet,  he  (hall  be  guilty  of  felony  without  benefit  of 
clergy  (5).  Or,  if  he  (hall  deftroy  any  letter  or  pacquet 
with  which  he  has  received  money  for  the  poftage,  or  ihall  C  235  1 
advance  the  rate  of  poftage  on  any  letter  or  packet  fent  by 
the  poft,  and  {hall  fecrete  the  money  received  by  fuch  ad- 
vancement, he  {hail  be  guilty  of  fiogte  felony.  Larciny  alfo 
could  not  at  common  law  be  committed  of  treafure-trove,  or 
wreck,  till  feized  by  the  king  or  him  who  hath  the  franchife  : 
for  till  fuch  feifure  no  one  hath  a  determinate  property  there- 
in. But,  by  ftatute  26  Geo.  II.  c.  19.  plundering  or  ftea'l- 
ing  from  any  {hip  in  diftrefs  (whether  wreck  or  no  wreck) 
is  felony  without  benefit  of  clergy :  in  like  manner,  as,  by 
the  civil  law  s,  this  inhumanity  is  punifhed  in  the  fame  de- 
gree as  the  moft  atrocious  theft. 

Larciny  alfo  cannot  be  committed  of  fuch  animals,  in 
which  there  is  no  property  either  abfolute  or  qualified  ;  as 
of  beafts  that  are  ferae  natural  and  unreclaimed,  fuch  as 
deer,  hares,  and  conies,  in  a  foreft,  chace,  or  warren  ;  fifn, 
in  an  open  river  or  pond  ;  or  wild  fowls  at  their  natural 
liberty c.  But  if  they  are  reclaimed  or  confined,  and  may  ferve 

*  Cod.  6.  2.  iS.  1  1  Hal.  P.  C.  511.    Foft.  366. 


(5)  To  fecrete  a  letter  containing  money,  is  not  an  offence 
within  this  itatute.  but  will  be  a  fimpfe  larceny,  or  a  larceny  in  a 
dwelling-houfe,  according  to  the  circ  urn  fiances  of  the  cafe.  Skutfs 
cafe,  Leach  %  ice. 

Vol,  IV.  U  for 
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for  food,  it  is  otherwife,  even  at  common  law  :  for  of  deerfo 
inclofed  in  a  park  that  they  may  be  taken  at  pleafure,  fifli  in 
a  trunk,  arid  pheafants  or  partridges  in  a  mew,  larciny  may 
be  committed  u.  And  now,  by  ftatute  9  Geo. I.e.  22. to  hunt, 
wound,  kill,  or  fleal  any  deer  to  rob  a  warren ;  or  to  fteal 
fifh  from  a  river  or  pond  (being  in  thefe  cafes  armed  and 
diiguifed)  alfo  to  hunt,  wound,  kill,  or  fteal  any  deer,  in  the 
king's  forefts  or  chafes  inclofed,  or  in  any  other  inclofed  place 
where  deer  have  been  ufually  kept  *,  or  by  gift  or  promife  of 
reward  to  procure  any  perfon  to  join  them  in  fuch  unlawful 
a£t  \  all  thefe  are  felonies  without  benefit  of  clergy.  And  the 
Jiatute  t6  Geo.  III.  c.  30.  enafts  that  every  unauthorized 
perlon,  his  aiders  and  abettors,  who  fliall  courfe,  hunt,  {hoot 
v»t,  or  otherwife  attempt  to  kill,  wound,  or  deftroy  any  red 
or  fallow  deer  in  am  foreft,  chafe,  purlieu,  or  antient  walk, 
or  in  any  inclofed  park,  paddock,  wood,  or  other  ground, 
where  deer  are  ufually  kept,  mail  forfeit  the  fum  of  20/.  or 
for  every  deer  a&ually  killed,  wounded,  deftroyed,  taken  in 
any  toyl  or  fnare,  or  carried  away,  the  fum  of  30/.  or  double 
thofe  fitms  in  cafe  the  offender  be  a  keeper:  and,  upon  a 
fecond  offence,  (whether  of  the  fame  or  a  different  fpecies,) 
(hall  be  guilty  of  felony,  and  tranfportable  for  feven  years. 
Which  latter  punifhment  is  likewife  inflifted  on  all  perfons 
armed  with  offenfive  weapons,  who  fhall  come  into  fuch 
places  with  an  intent  to  commit  any  of  the  faid  offences, 
and  mall  there  unlawfully  beat  or  wound  any  of  the  keepers 
in  the  execution  of  their  offices,  or  mall  attempt  to  refcue 
any  perfon  from  their  cuftody.  Alfo  by  ftatute  5  Geo.  III. 
c.  14*  the  penalty  of  tranfportation  for  feven  years  is  inflifted 
on  perfons  Healing  or  taking  fifh  in  any  water  within  a 
park,  paddock,  garden,  orchard,  or  yard  :  and  on  the  re*- 
ceivers,  aiders,  and  abettors  :  and  the  like  punifhment,  or 
whipping,  fine,  or  imprifonment,  is  provided  for  the  taking 
or  killing  of  conies  v  by  night  in  open  warrens  ;  and  a  for- 
feiture of  five  pounds,  to  the  owner  of  the  fifhery,  is  made 
payable  by  perfons  taking  or  deftroying  (or  attempting  fo  to 


u  1  Hawk.  P.  C,  94.    1  Hal.  P.O.  511.    *  See 
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do)  any  -fifli  in  any  river  or  other  water  within  anj  inclofed 
ground,  being  private  property.  Stealing  hawks,  in  dif- 
obedience  to  the  rules  prefcribed  by  the  Itatute  37  Edw.  IIL 
c.  19.  is  alfo  felony w.  It  is  alio  faid  x  that,  if  fwans  be 
lawfully  marked,  it  is  felony  to  fteal  them,  though  at  large 
in  a  public  river  *,  and  that  it  is  likewife  felony  to  Ileal 
them,  though  unmarked,  if  in  any  private  river  or  pond  $ 
otherwife  it  is  only  a  trefpafs.  But  of  all  valuable  doineftic 
animals,  as  horfes  and  other  beads  of  draught,  and  of  all 
animals  domitae  naturae^  which  ferve  for  food,  as  neat  or 
other  cattle,  fwine,  poultry,  and  the  like,  and  of  their  fruit 
or  produce,  taken  from  them  while  living,  as  milk  or  wool*, 
larciny  may  be  committed  ;  and  alfo  of  the  flefh  of  fuch  as 
are  either  domitae  or  ferae  naturae,  when  killed  z.  As  to  thofe 
animals,  which  do  not  ferve  for  food,  and  which  therefore 
the  law  holds  to  have  no  intrinfic  value,  as  dogs  of  all  forts^ 
and  Other  creatures  kept  for  whim  and  pleaflire,  though  3 
man  may  have  a  bafe  property  therein,  and  maintain  a  civil 
action  for  the  lofs  of  them %  yet  they  are  not  of  fuch  eftima* 
tion,  as  that  the  crime  of  ftealmg  them  amounts  to  larciny*. 
But  by  Itatute  10  Geo.  III.  c.  18.  very  high  pecuniary  pe- 
nalties, or  a  long  imprifonment  and  whipping  in  their  ftead, 
may  be  inflicted  by  two  juftices  of  the  peace,  (with  a  very 
extraordinary  mode  of  appeal  to  the  quarter  feffions,)  on  fuch 
as  fteal,  or  knowingly  harbour  a  ftolen  dog%  or  have  in  then 
cuftody  the  fkin  of  a  dog  that  has  been  ftolen  c  (6), 

w  3  Inft.  98.  *  1  Hal.  %  C,  511. 

x  Dalt,  J uft.  c.  i?6.  »'See  Vol  II,  pag.393, 

y  Dal.  it.    Crorapt.  36,    1  Hawk.        b  1  Hal.  P.C.  512. 
P.  C.  93.     1  Hal,  P.  C.  507,     The  \     «  See  the  remarks  in  page  4.  This 
King  v.  Martin,  by  all  the  judges,  P.    ftatute  hath  now  continued  fixteen  fef- 
J7  Geo.  III.  fions  of  patiiament  unrepealed. 


(6)  This  ftatute  fcarcely  deferves  the  cenfure  conveyed  in  the 
learned  judge's  note  ;  for  though  many  perfons  may  not  eftimate 
at  a  high  rate  the  intrinfic  value  of  this  kind  of  property,  yet  dogs 
are  frequently  the  favourites  of  their  owners,  and  few  thieves  who 

U  2  ar$ 
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Notwithstanding  however  that  no  larclny  can  be  com- 
mitted, unlefs  there  be  fome  property  in  the  thing  taken,  and 
an  owner  \  yet,  if  the  owner  be  unknown,  provided  there  be 
a  property,  it  is  iarciny  to  fteal  it ;  and  an  indictment  will 
lie,  for  the  goods  of  a  perfoii  unknown  c.  In  like  manner 
as,  among  the  Romans,  the  lex  Hojlllla  de  furtisy  provided 
that  a  profecution  for  theft  might  be  carried  on  without  the 
intervention  of  the  owner  d.  This  is  the  cafe  of  ftealing  a 
ihroud  out  of  a  grave  ;  which  is  the  property  of  thofe,  who- 
ever ttiey  were,  that  buried  the  deceafed:  but  ftealing  the 
corpfe  itfeif,  which  has  no  owner,  (though  a  matter  of  great 
indecency*)  is  no  felony,  unlefs  fome  of  the  gravecloths  b% 
flo.ien  with  it  c.  Very  different  from  the  law  of  the  Franks, 
which  feen  s  to  have  refpe£led  both  as  equal  offences  ;  when 
it  directed  that  a  perfon,  who  had  dug  a  corpfe  out  of  the 
ground  in  order  to  (trip  it,  mould  be  banifhed  from  focietyj_ 
and  no  one  fuffered  to  relieve  hi&  wants,  till  the  relations 
of  the  deceafed  confented  to  his  readmiffion  f. 

Having  thus  confidered  the  general  nature  of  fimple  Tar- 
einy,  I  come  next  to  treat  of  its  punifume?it.  Theft,  by  the 
J'ewifh  law,  was  only  punifhed  with  a  pecuniary  fine,  and 
fatisfaction  to  the  party  injured And  in  the  civil  law,  till 


i  i  H£.  P.  C.  $i2.,  ■ 
A  G ravin.  /.  3.  §  »c6. 
c  Sc;e  Vol.  ti.  pag.  429. 


f'Montefq.  Sp.  L.  b.  30.  ch.  19/ 
s  Exocl.  c.  xxii. 


are  guilty  of  ftealing  dogs,  would  confine  their  depredations  to  this 
fmgle  article.  The  penalty  for  the  firft  offence  is  only  from  20 
"  to  30  pounds,  and  if  paid,  no  further  punifliment  can  be  infri&ed* 
Dr.  Burn  jfeems  to  have  fuggefted  a  very  idle  doubt,  whether  a 
miva  under  'this  itatute  can  be  convicted  for  ftealing  a  bitch,  as  the 
word  dog  alone  is  ufed  throughout  the  Itatute  (tit.  Dogs ).  When 
it  is  neceffary  to  diftinguifh  the  fexes,  we  are  obliged  to  refort  ta 
the  word  bitch,  but  we  have  no  other  word  than  dogs  to  comprize 
the  whole  canine  fpecies  of  both  fexes,  in  which  fenfe  it  unquestion- 
ably was  ufed  by  the  legiflature  in  this  ftatute,. 

fome 
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fame  very  late  conftltutions,  wc  never  find  the  punifliment 
capital.    The  laws  of  Draco  at  Athens  punifhed  it  with 
death :  but  his  laws  were  faid  to  be  written  in  blood  \  and 
Solon  afterwards  changed  the  penalty  to  a  pecuniary  mulft. 
And  fo  the  Attic  laws  in  general  continued  h  ;  except  that 
once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a 
garden,  and  fteal  figs  :  but  this  law,  and  the  informers  againft 
the  offence,  grew  fo  odious,  that  from  them  all  malicious 
informers  were  ftyled  fycophants ;  a  name  which  we  have 
much  perverted  from  its  original  meaning.    From  thefe  ex- 
amples, as  well  as  the  reafon  of  the  thing,  many  learned  and 
fcrupulous  men  have  queftioned  the  propriety,  if  not  lawful- 
nefs,  of  inflicting  capital  punifliment  for  fimple  theft  K  And 
certainly  the  natural  punifliment  for  injuries  to  property  feems 
to  be  the  lofs  of  the  offender's  own  property:  which  ought 
to  be  univerfally  the  cafe,  were  all  men's  fortune's  equal.  But 
as  thofe,  who  have  no  property  themfelves,  are  generally  the 
m oft  ready  to  attack  the  property  of  others,  it  has  been 
found  neceflary  inftead  of  a  pecuniary  to  fubftitute  a  corpo-  [  238  ] 
aral  punifliment   yet  how  far  this  corporal  punifliment  ought 
to  extend,  is  what  has  occafioned  the  doubt.    Sir  Thomas 
More  %  and  the  marquis  Beccaria  k,  at  the  diftancc  of  more 
than  two  centuries  from  each  other,  have  very  fenfibly  pro- 
pofed  that  kind  of  corporal  punifliment,  which  approaches 
the  neareft  to  a  pecuniary  fatisfa£Hon  ;  viz.  a  temporary  im- 
prifonment,  with  an  obligation  to  labour,  fir  ft  for  the  party 
robbed,  and  afterwards  for  the  public,  in  works  of  the  moft 
flavifli  kind:  in  order  to  oblige  the  offender  to  repair,  by  his 

*  Petit.  LL.  Attic.  I.  7.  tit.  5.  marts,  mul&ai>i't  ;  ne,  putemus  Dcum,  in 
1  Eft  enim  advtndicamla  furta  nimh  mm  tege  clement iae  qua  pater  imperatji- 
atrux,  nec  tamen  ad  rrfraenanda  f>[fji-  His,  majprrem  induljijji;  nobis  mvicem 
ciens  ;  gnippe  \ieque  Jurlum  Jimplex  turn  faemendi  liccntiam,  Ha.ec  funt  cur  non 
ins  ens  ftvinvs  eji,  id  capite  debeai  pleat;  lice  re  put  cm  :  quam  vera  Jit  abfnrdum, 
neque  uI/apoe\.,:  ejliantu,  id  ah  latroci-  aique  etiam  perrticiafum  reipubiicae,  fu- 
nds cotiibe.at  cos,  qui- nullum  aliam  artem  rem  utjjue  homicidam  ex  aequo  puniri, 
quaerendi  vifcus  habent.  (Mori  Utopia,  nemo  eji  (opincr )  quinefaat.  (Hid.  39.^ 
edit.  Giufg.  ij^o.pag.  21.) — Denique,  i  Ltop,pag,  4^. 
c u m  lex  Mqfi iica,  q uanq u am  inc lemons  et  ch .  2  2 . 
ajpera,  tamen  pecunia  furtum,  haud 

U  3  induftry 
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induftry  and  diligence,  the  depredations  he  lias  committed 
upon  private  property  and  public  order.  But  notwithftanding 
all  the  remonftrances  of  fpeculative  politicians  and  moralifts, 
thepunifhment  of  theft  ft  ill  continues,  throughout  thegreateft 
part  of  Europe,  to  be  capital:  and  Puffendorf1,  together 
with  fir  Matthew  Hale21,  are  of  opinion  that  this  mud  always 
be  referred  to  the  prudence  of  the  legiflature  j  who  are  to. 
judge,  fay  they,  when  crimes  are  become  fo  enormous  as  to 
require  fuch  fanguinary  reflriftions  n.  Yet  both  thefe  wri- 
ters agree,  that  fuch  punimment  fhould  be  cautioufly  in- 
flicted, and  never  without  the  utmoft  neceffity. 

Our  antient  Saxon  laws  nominally  punifhed  theft  with 
death,  if  above  the  value  of  twelvepence  :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ranfom  ;  as, 
among  their  anceftors  the  Germans,  by  a  ftated  number  of 
cattle  °«  But  in  the  ninth  year  of  Henry  the  firft,  this  power 
of  redemption  was  taken  away,  and  all  perfons  guilty  of 
hrciny  above  the  value  of  twelvepence  were  directed  to  be 
hanged;  which  law  continues  in  force  to  this  dayp.  For 
though  the  inferior  fpecies  of  theft,  or  petit  larciny,  is  only 
punifhed  by  imprifonment  or  whipping  at  common  law^,  or 
by  ftatute  4  Geo.  I.  c.  11.  may  be  extended  to  tranfporta- 
tion  for  feven  years,  as  is  alfo  exprefsly  directed  in  the  cafe 
of  the  plate-glafs  company r,  yet  the  punifliment  of  grand 
l239l  lafciny,  or  the  ftealing  above  the  value  of  twelvepence, 
(which  fum  was  the  ftandard  in  the  time  of  king  Athelftan, 
eight  hundred  years  ago,)  is  at  common  law  regularly  death. 
Which,  confidering  the  great  intermediate  alteration  s  in  the 
price  or  denomination  of  money,  is  undoubtedly  a  very 


1  L.  of  N.  b.S.  c.  3. 
»  1  Hal. 'P.  C,  13. 
n  Seepag.  9. 

°  Tac.  demnr.  Germ.  c.  T2. 

*  I  Hal.  P.  C.  12.    3  Inft.  53. 

<i  3  i'pft.  2iv. 

r  Stat.  13  Geo.  f(t.  c.  38. 

*  In  the  reign  of  king  Henry  I.  the 
&ated  value  at  the  exchequer,  of  a  pa~ 


flu  re  fed  ox  was  one  {hilling  :  (Dial,  de 
ScacC,  /•  J.  §  7..)  which  if  we  fhould  even 
fuppcfe  to  mean  the  folidus Icgalis  men- 
tioned by  Lyndewode  (Prov.  /.  3.  r. 
13.  See  Vol.  II.  page  509.)  or  the 
7zd  part  of  a  pound  ofgold,  is  only  equal 
to  13    4<"/.  of  the  pre  lent  frandard. 

rigorous 
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xigorous  conftitution  ;  and  made  fir  Henry  Spelman  (above 
a  century  fince?  when  money  was  at  twice  it's  prefent  rate) 
complain,  that  while  every  thing  elfe  was  rifen  in  it's  nominal 
value,  and  become  dearer,  the  life  of  man .  had  continually 
grown  cheaper*.  It  is  true,  that  the  mercy  of  juries  will 
often  make  them  (train  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value  (7) :  but  this,  though  evidently  julliiiable  and 
proper,  when  it  only  reduces  the  prefent  nominal  value  of 
money  to  the  antient  ftandard  u,  is  ctherwife  a  kind  of  pious 
perjury,  and  does  not  at  all  excufe  our  common  law  in  this 
refpecl:  from  the  imputation  of  feverity,  but  rather  ftrongly 
confefles  the  charge.  It  is  likewife  true,  that  by  the  mer- 
ciful extenfions  of  the  benefit  of  clergy  by  our  modern  fta- 
tute  law,  a  perfon  who  commits  a  fimple  larciny  to  the  value 
of  thirteen  pence  or  thirteen  hundred  pounds,  though  guilty 
of  a  capital  offence,  {hall  be  excufed  the  pains  of  death  :  but 
this  is  only  for  the  firft  offence.  And  in  many  cafes  of 
fimple  larciny  the  benefit  of  clergy  is  taken  away  by  fta- 
tute :  as  from  horfeftealing  in  the  principals,  and  acceflbries 
both  before  and  after  the  facT:  w  j  theft  by  great  and  notorious 
thieves  in  Northumberland  and  Cumberland x;  taking  wool- 
len cloth  from  off  the  tenters  y,  or  linens,  fuftians,  calli-  [  240 

t  Ghjf.  350.  by  ftatute  15  Geo.  II.  c.  27.  thrown 

u  2  Inft,  i$q.  on  the  perfons  in  whole  cuftody  fnch 

w  Stat.  1.  Edw,  VI.  c.  12.   2  &  3  goods  are  found:  the  failure  whereof 

Edw.VI.  c.  33.    31  Eliz. 12,  is,  for  the  firft  time,  a  mifdemefnor 

x  Stat.  18  Car.  II.  c.  3,  punifhable  by  forfeiture  of  the  treble 

>  Stat.  22.  Car.  II.  c.  5.    But,  as  it  value;  for  the  fecond,  by  impiifonment 

fometimes  is  difficult  to  prove  the  iden-  alfo;  and  the  third  time  it  becomes  a 

tity  of  the  goods  fe  ftolen,  the  oau%  pro-  felony,  punifhed  with  tranfportaikm  for 

baiuii  with  refpect  to  innocence  is  now  jfeven  years. 


( 7 )  In  a  profecution  for  a  fimple  larceny,  in  general,  it  is  not 
very  material  to  the  prifoner,  whether  he  is  convicted  of  g-^nd 
or  petty  larceny,  as  the  court  can  tranfport  for  both.  But  upon 
a  fecond  conviction  fpr  grand  larceny,  he  may  be  deprived  of  the 
|>enefit  of  clergy. 

U  4  coes* 
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coes,  or  cotton  goods,  from  the  place  of  manufs&ure  z  (8) ; 
(which  extends,  in  the  laft  cafe,  to  aiders,  affifters,  pro- 
curers, buyers,  and  receivers ;)  felonioufly  driving  away,  or 
otherwife  ftealing  one  or  more  fheep  or  other  cattle  fpeci- 
iied  in  the  a£h  (9),  or  killing  them  with  intent  to  (leal  the 
whole  or  any  part  of  the  carcafe  a,  or  aiding  or  affifting 
therein ;  thefts  on  navigable  rivers  above  the  value  of  forty 
fhillings b,  or  being  prefent,  aiding,  and  affifting  thereat ; 
plundering  veffels  in  difhrefs,  or  that  have  fuffercd  (hipwrcckc ; 
ftealing  letters  fent  by  the  poftd;  and  alfo  ftealing  deer, 
fiili,  hares,  and  conies  under  the  peculiar  circuinftances  men- 
tioned in  the  Waltham  black  act.  e.  Which  additional  fe- 
ver! iy  is  owing  to  the  great  malice  and  mifchief  of  the  theft 
in  fome  of  thefe  mftanccs;  and,  in  others,  to  the  difficul- 
ties men  would  otherwife  lie  under  to  preferve  thofe  goods, 
which  are  fo  eafiiy  carried  off.  Upon  which  laft  principle 
the  Roman  law  punifhed  more  feverely  than  other  thieves 

*  Stat.  18  Geo.  II.  c.  27.    Note,  in  a  Stat  14  Geo.  II.  c.  6.  15  Geo.  U, 

the  three  laft  cafes  an  option  is  given  to  c.  34.    See  vol,  I.  pag.  88. 

the  judge  to  transport  the  o3end#r;  for  b  Stat,  24  Geo.  II.  c.  45. 

fife  in  the  firft  cafe,  for/even  years  in  the  c  Stat.  12  Ann.  it.  2,  c.  18.  26 

fecond,  and  fefCffiutfoPH  years  in  the  Gt3o.  II.  c.  19. 

third  j — in  the  fir-fl-  and  third  cafes  in*-  <1  St;.t,  7  Geo.  III.  c.  50. 

ftead  of  fentence  of  death,  in  the  fecond  c  Stat.  9  Geo.  I.  c,  22, 
after  fentence  is  given. 


(8)  J.  Hugill  was  indi&ed  at  York  for  ftealing  yarn  out  of  a 
bleaching  ground.  The  evidence  was,  that  the  yarn  had  been 
fpread  upon  the  ground,  but  it  was  taken  up  and  thrown  into 
heaps  in  order  to  be  carried  into  the  houfe,  and  in  that  flate  fome 
of  it  was  ftolen  by  the  prifoner.  Mr.  Baron  Thompfon  held  this 
theft  was  not  within  the  ftatute  for  the  protection  of  bleaching 
grounds,  as  there  was  no  occafion  to  leave  it  on  the  ground  in 
that  {rate. 

(9)  The  cattle  fpecified  are  horned  cattle  of  every  defcription  ; 
and  the  benefit  of  clergy  has  not  yet  been  taken  away  from  the 
fimple  ftealing  of  mules,  affes,  or  fwine. 

the 
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the  abigei*>  or  dealers  of  cattle  f  j  and  the  halncarn>  or  fuch 
as  ftole  the  cloaths  of  perfons  who  were  warning  in  the 
public  baths  2  \  both  which  conftitutions  feem  to  be  bor- 
rowed from  the  laws  of  Athens  h.  And  fo  too  the  antient 
Goths  pumfhed  with  unrelenting  feverity  thefts  of  cattle,  or 
corn  that  was  reaped  and  left  in  the  field  :  fuch  kind  of  pro- 
perty (which  no  human  induftry  can  fufficiently  guard) 
being  efteemed  under  the  peculiar  cuftcdy  of  heaven  K  And 
thus  much  for  the  offence  cijlnple  larciny. 

Mixed,  or  compound  larciny  is  fuch  as  has  all  the  proper- 
ties of  the  former,  but  is  accompanied  with  either  one,  or 
both,  of  the  aggravations  of  a  taking  from  one's  houfe  or 
per/on.  Firil  therefore  of  larciny  from  the  foqfa  and  then 
of  larciny  from  the  pcrjo:u 

1.  Larciny  from  the  houfe,  though  it  feems  (from  the  [241 3 
confiderations  mentioned  in  the  preceding  chapter  J)  to  have 
a  higher  degree  of  guilt  than  fimple  larciny,  yet  is  not  at  all 
diftinguimed  from  the  other  at  common  law  k  :  unlefs  where 
it  is  accompanied  with  the  circumftance  of  breaking  the 
houfe  by  night ;  and  then  we  have  feen  that  it  fails  unci  \ 
another  description,  viz.  that  of  burglary.  But  now  by  fe- 
veral  acts  of  parliament  (the  hiftory  of  which  is  very  ingc- 
nioufly  deduced  by  a  learned  modern  writer  %  who  hath 
fhewn  them  to  have  gradually  arifen  from  our  improve- 
ments in  trade  and  opulence)  the  benefit  of  clergy  is  taken 
from  larcinies  committed  in  an  houfe  in  aim  oft  every  in- 
ftance  3  except  that  larciny  of  the  ftock  or  uten^Is  of  the 
plate-glafs  company  from  any  of  their  houfes,  CSV.  is  made 
only  fingle  felony,  and  liable  to  transportation  for  feven 
years"1.  The  multiplicity  of  the  general  acts  is  apt  to 
create  fome  confufion  ;  but  upon  comparing  them  diligently 
we  may  collect,  that  the  benefit  of  clergy  is  denied  upon 

4  rf.  47.  i.  14.  See  pig,  223. 

*  Jbui.  t.  17.  k,  Hnwk.  P.  C.  9S. 

h  Pott.  Antiq.b.  I.e.  26.  J- Hair.  3  ; 

1  Ltiernh.  r'rjure  Goth.  L  3.  c.  5.  m  Stat.  13  Geo.  ill.  c.  38. 

x  the 
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the  following  domeftic  aggravations  of  laremy ;  viz.  Firft, 
in  Iarcinies  above  the  value  of  ttvclvepence,  committed,  i.  In 
a  church  or  chapel,  with  or  without  violence,  or  breaking 
the  fame  n  :  2,  In  a  booth  or  tent  in  a  market  or  fair,  in  the 
day  time  or  in  the  night,  by  violence  or  breaking  the  fame ; 
the  owner  or  fome  of  his  family  being  therein  °  :  3.  By  rob- 
bing a  dwelling-houfe  in  the  day  time  (which  robbing  implies 
a  breaking)  any  perfon  being  therein  p  :  4.  In  a  dwelling- 
houfe  by  day  or  by  night,  without  breaking  the  fame,  any 
perfon  being  therein  and  put  in  fear q  :  which  amounts  in 
law  to  a  robbery  :  and  in  both  thefe  laft  cafes  the  acceffory 
before  the  fa£l  is  alfo  excluded  from  his  clergy.  Secondly, 
in  Iarcinies  to  the  value  of  jive  Jhi!lingsy  committed,  1.  By 
breaking  any  dwelling-houfe,  or  any  out-houfe,  (hop,  or 
warehoufe  thereunto  belonging  in  the  day  time,  although 
no  perfon  be  therein  r ;  which  alfo  now  extends  to  aiders, 
f  2423  abetfors,  and  accevTbries  before  the  fa£t  s :  2.  By  privately 
Healing  goods,  wares,  or  merchandize  in  any  {hop,  ware- 
houfe *,  coachhoufe  or  liable,  by  day  or  by  night  •,  though 
the  fame  be  not  broken  open,  and  though  no  perfon  be 
therein  u  :  which  likewife  extends  to  fuch  as  affift,  hire,  or 
command  the  offence  to  be  committed  (10).    Laftly,  in 

»  Stai.  23  Hen.  VIII.  c.  1.  1  Edw.  q  Ih'rd. 

VI.  c.  12.     1  HaLP.C,  518.  r  Stat  39  Eliz,  c.  15. 

*  Stat.  5  &  6  Edw.  VI  c.  9.  1  Hal.  s  Stat.  3  &  4  W.  &  M.  c.  9. 

P.  C.  522.  *  See  Fuller.  78.  Barr.  379. 

9  Stat.  3  &  4  W.  Sc  M.  c.9.  u  Stat.  10  &  11  W.  III.  c.  23. 


(ro)  It  has  been  held  that  privately  ftealing  money  to  the 
amount  of  five  (hillings,  is  not  within  the  ftatnte  10  &  M  W.  3. 
c.  23.  Shops  and  warehoufes  when  they  are  ufed  merely  as  re- 
pofitories  of  goods,  and  not  as  places  of  fale,  are  not  within  the 
a£t,  and  confequently  a  prifoner  cannot  be  convifted  of  privately 
ftealing  in  a  (hop  an  article,  which  is  not  expofed  there  for  fale, 
but  which  happens  to  be  left  there  to  be  repaired,  or  for  fome 
ether  nrr.ilar  purpofe.  And  with  regard  to  coach-houfes  and 
fables,  the  articles  muft  be  fuch  as  are  generally  depofited  there. 
J?ojh  78.  Ledchy  43.  235.  248.  274.™ In  proftcutions  under  this 
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larclnies  to  the  value  of  forty  Jhillings  in  a  dwelling  houfe,  or 
its  out-houfes,  although  the  fame  be  not  broken,  and  whe- 
ther any  perfon  be  therein  or  no  ;  unlefs  committed  againft 
their  matters  by  apprentices  under  the  age  of  fifteen  T.  This 
alfo  extends  to  thofe,  who  aid  or  aflift  in  the  commiffion  of 
any  fuch  offence  (n). 

2.  LARcrNY  from  the  perfon  is  either  by  privately  Seal- 
ing or  by  open  and  violent  aflault,  which  is  ufually  called 
robbery. 

The  offence  of  privately  dealing  from  a  man's  perfon  9  as 
by  picking  his  pocket  or  the  like,  privily  without  his  know- 

*  Stat.  12  Ann.  ftat.  i.  c.  7, 


Hatute,  it  is  hdd  not  to  be  privately  Healing  if  any  perfon  what- 
ever fee  or  perceive  the  theft  at  the  time  it  is  committed.  And 
where  there  are  feveral  fhopmen  employed  in  a  mop,  they  muft 
appear  at  the  trial  to  prove  they  did  not  perceive  the  theft,  or 
the  judge  will  direct  the  jury  to  prefume  that  the  Healing  was 
not  done  privately. 

(11)  A  perfon  cannot  be  convicted  capitally  for  Healing  to  the 
value  of  4GJ-.  in  his  own  houfe,  nor  a  wife  in  her  hufband's  houfe. 
Thompfon's  cafe,  Leach,  277.  Upon  an  indictment  for  burglari- 
oufly  breaking  and  entering  a  dwelling-houfe,  and  Healing  therein 
property  to  the  value  of  40  s.  the  prifoner  may  be  acquitted  of  the 
breaking,  and  be  capitally  convicted  of  Healing  in  the  dwelling- 
houfe.    Wkhd's  cafe,  lb.  83. 

If  property  is  Holen  immediately  from  the  perfon  of  any  one  ia 
a  houfe,  it  is  not  within  this  Hatute,  the  judges  having  determined 
that  the  Hatute  was  made  to  protect  fuch  property  as  might  be 
depoiited  in  the  houfe,  and  not  that  which  was  on  the  perfon  of 
the  party.     Campbell's  and  Owen's  cafes,  Leach,  642 f  652. 

Stealing  bank  notes  to  the  amount  of  40  j.- in  a  dwelling-houfe 
is  a  capital  crime  under  this  Hatute  ;  the  2  Geo.  II.  c.  25.  having 
made  the  Healing  of  bank  notes  and  other  chofes  in  action  therein 
mentioned,  a  felony  of  the  fame  nature,  as  Healing  other  property 
of  the  value  of  thtf  money  due  upon  the  note.  Dean's,  cafe* 
Leach,  798. 

lege. 
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p  wajs  debarred  of  the  benefit  of  clergy,  fo  early  as  by  the 
licitute  8  Eliz.  c.  4.  But  then  it  muft  be  fuch  a  larciny,  as 
ftands  in  need  of  the  benefit  of  clergy,  viz.  of  above  the 
value- of  twelvepence  ;  elfe  the  offender  fhall  not  have  judg- 
ment of  death.  For  the  ftatute  creates  no  new  offence  ^ 
but  only  prevents  the  prifoner  from  praying  the  benefit  of 
clergy,  and  leaves  him  to  the  regular  judgment  of  the  an- 
tient  law  w.  This  feverity  (for  a  moft  fevere  law  it  certainly 
is)  feems  to  be  owing  to  the  eafe  with  which  fuch  offences 
are  committed,  the  difficulty  of  guarding  againft  them*  and 
the  boldnefs  with  which  they  were  pra£lifed  (even  in  the 
queen's  court  and  prefence)  at  the  time  when  this  ftatute 
was  made  :  befides  that  this  is  an  infringement  of  proper- 
ty, in  the  manual  occupation  or  corporal  poffeffion  of  the 
owner,  which  was  an  offence  even  in  a  flate  of  nature.  And 
therefore  the  faccularii^  or  cutpurfes,  were  more  feverely 
punifhed  than  common  thieves  by  the  Romati  and  Athenian 
laws  2  (12). 

w  1  Hawk.  P.  C.  98,  The  like  ob-  cafes  where  it  is  provided  by  any  ftatute 
fervatio  will  certainly  hold  in  the  cafes  that  fimple  larciny,  under  certain  cir- 
of  horfeftealing,  (i  Hal.  P.  C.  531.)  cumftances,  lhall  be  felony  without  be- 
thefts  in  Northumberland  a  id  Cumber-    nefit  of  clergy. 

land,  and  ftealing  woollen  cloth  from        *  Fj\  47.  II.  7.    Pott.  Antiq.  h  7. 

the  tenters;  and  pofTibiy  in  fuch  other    c.  26. 


(12)  It  had  been  held  that  this  ftatute  was  only  meant  to  pro- 
tect perfons,  who  were  obliged  to  go  into  public  aflemblics,  as 
churches,  courts,  and  markets,  andwhofe  pcrfons  thereby  became 
expofed  to  the  attempts  of  pickpockets,  and  that  it  did  not  apply 
to  perfons  who  loft  their  property  when  they  were  afieep.  But 
this  diftinclion  has  been  determined  to  be  unfounded  by  a  decifion 
of  the  judges,  and  there  have.fince  been  feveral  capital  convictions 
for  dealing  privately  from  perfons  afieep.  Willari *s  cafe,  Leach,  393. 

But  the  judges  ftill  hold  that  it  does  not  extend  to  perfons, 
who  by  intoxication  have  expofed  themfelves  to  the  dangers  cf 
depredation,  by  deftroying  thofe  faculties  of  the  mind,  by  the 
exertion  of  which  the  larciny  might  probably  have  been  prevent- 
ed.   Grilles  and  Kennedy }s  cafes,  Leach,  275  6c  915* 
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Open  and  violent  larciny  from  ih.z  perf on,  or  -rcbbety,  the 
retina  of  the  civilians,  is  the  felonious  and  forcible  taking, 
from  the  perfon  of  another,  of  goods  or  money  to  any  value, 
by  violence  dr  putting  him  in  fear  t.  1.  There  mud  be  a 
taking,  otherwife  it  is  no  robbery.  A  mere  attempt  to  rob 
was  indeed  held  to  be  felony,  fo  late  as  Henry  the  fourths 
time2:  but- afterwards  it  was  taken  to  be  only  a  mifdemef- 
.  nor,  and  puniihable  with  fine  and  imprifonment  ;  till  the 
ftatute  7  Geo.  II.  e.  21.  whicn  makes  it  a  feleny  (ttaafporf- 
able  for  feven  years)  unlawfully  and  malicioufly  to  affault 
another,  with  any  offenfive  weapon  or  internment ; — or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods  ; — with  a  felonious  intent  to  rob.  If 
the  thief,  having  once  taken  a  purfe,  returns  it,  (till  it  is  a 
robbery  ;  and  fo  it  is,  whether  the  taking  be  ftri&ly  from  the 
perfon  of  another,  or  in  hisprefence  only  :  as,  where  a  rob- 
ber by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  fheep  or  his  cattle  before  his  face3.  But  if  the 
taking  be  not  either  dire&ly  from  his  perfon,  or  in  his 
prefence,  it  is  no  robbery b.    2.  It  is  immaterial  of  what 

y  1  Hawk.  P.  C.  95.  *  i  Hal.P.  C.  533. 

s  1  Hal.  P.  C.  532.  h  Comyns,  47S.    Stra.  101 5. 


It  ufed  to  be  held  that  no  one  could  be  eonvi&ed  capitally  of 
privately  Healing  from  the  perfon,  if  the  theft  was  perceived  by 
any  one  at  the  time,  as  the  cafe  of  privately  Healing  in  a  mop  ; 
but  the  words  of  the  8  Eliz.  e.  4.  are  the  felonious  taking  from 
the  perfon  of  another  privily  without  his  knowledge,  the  fair  con- 
ftruftion  of  which  is,  that  it  is  capital  to  (leal  privily  without  the 
knowledge  of  the  owner  of  the  property,  though  the  theft  may  be 
obferved  at  the  time  by  others.  And  this  conftruction  is  now 
adopted  by  the  judges. 

This  ftatute  is  fdent  refpefting  aiders  and  abettors,  it  has  there- 
fore been  determined  that  only  the  principal  in  the  firffc  degree,  or 
the  hand  who  takes  the  property,  can  be  guilty  of  privately 
{dealing  from  the  perfon  ;  if  therefore  two  or  more  are  concerned 
in  the  theft,  and  it  cannot  be  afcertained  which  of  them  actually 
took  the  property,  they  muft  all  be  acquitted  of  this  capital  part 
of  the  charge.  Innisrs  ca[e7  Leach  7.  and  Murphy's  cafc}  Ibid.  302. 

value 
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value  the  thing  taken  is :  a  penny  as  well  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery  c*  3.  Laftly,  the 
taking  mull  be  by  force,  or  a  previous  putting  in  fear  ; 
which  makes  the  violation  of  the  peribn  more  atrocious 
than  privately  ftealing.  For,  according  to  the  maxim  of 
the  civil  law  d,  "  qui  vi  rapuit^  fur  improbior  ejje  videtur" 
This  previous  violence,  or  putting  in  fear,  is  the  criterion 
that  diftinguiflies  robbery  from  other  larcinies.  For  if  one 
privately  fteals  fixpence  from  the  perfon  of  another,  and  af- 
terwards keeps  it  by  putting  him  in  fear,  this  is  no  robbery, 
for  the  fear  is  fubfequent  e  :  neither  is  it  capital,  as  privately 
Healing,  being  under  the  value  of  twelvepenc?,  Not  that 
it  is  indeed  neceffary,  though  ufual,  to  lay  in  the  indictment 
that  the  robbery  was  committed  by  putting  in  fear  ;  it  is  fuf- 
fkient,  if  laid  to  be  done  by  violence  f.  And  when  it  is  laid 
to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
E  244  ]  degree  of  terror  or  affright  in  the  party  robbed  :  it  is  enough 
that  fo  much  force,  or  threatening  by  word  or  gefture,  be 
ufed,  as  might  create  an  apprehenfion  of  .danger,  or  induce 
a  man  to  part  with  his  property  without  or  againfi:  his  con- 
tent £  (13).  Thus,  if  a  man  be  knocked  down  without  pre- 
vious warning,  and  ftripped  of  his  property  while  fenfelefs, 
though  ftriftly  he  cannot  be  faid  to  be  put  in  fear,  yet  thisis 
undoubtedly  a  robbery.  Or,  if  a  perfon  with  a  fword  drawn 
begs  an  alms,  and  I  give  it  him  through  rniftrufi:  and  appre- 
henfion  of  violence,  this  is  a  felonious  robbery  h.    §5  if, 

c  r  Hnvv-k.  P.  C.  97.  *  Trin.  3  Ann.  by  ali  the  judges, 

*  Fj\  4.      14  §  iz.  *.Foft;  tz%< 

1  H4J  P.  C.  534,  *  1  Hawk.  P.  C.  96, 


(13)  Mr.  J.  Afhhurfl  is  reported  to  have  thus  exprefted  himfclf* 
in  delivering  the  opinion  of  the  judges  in  Willan's  cafe,  Leach,  232. 
*\  The  true  definition  of  robbery  is  the  ftealing,  or  taking,  from 
"  the  perfon,  or  in  the  prefence  of  another,  property  of  any 
"  amount,  with  fuch  a  degree  of  force  or  t  error y  as  to  induce  the 
"  party  unwillingly  to  part  with  his  property  ;  and  whether  the 
u  terror  arifes  from  real  or  expected  violence  to  the  perfon,, 

"  or 
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under  a  pretence  of  fale,  a  man  forcibly  extorts  money  from 
another,  neither  fhall  this  fubterfuge  avail  him.  But  it  is 
doubted  %  whether  the  forcing  a  higler,  or  other  chapman, 
to  fell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  fo  heinous  a  crime  as  robbery  (14). 

This  fpecles  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  ftatute  23  Hen.  VIII.  c.  1.  and  other  fubfequentftatutes 
not  indeed  in  general,  but  only  when  committed  in  a  dwell- 
ing-houfe,  or  in  or  near  the  king's  highway.  A  robbery 
therefore  in  a  diftant  field,  or  foot-path,  was  not  punifhed 
with  death  k  ;  but  was  open  to  the  benefit  of  clergy,  till  the 
ftatute  3  *&  4  W.  &  M.  c.  9.  which  takes  away  clergy  from 
both  principals  and  accefibries  before  the  faft,  in  robbery, 
vvherefoever  committed  (15). 

*  1  Hawk.  P.  C.  97.  k  1  Hal.  P.  C.  535; 


u  or  from  a  fenfe  of  injury  to  the  character,  the  law  makes  no 
w  kind  of  difference  ;  for  tomoft  men  the  idea  of  lofing  their  fame 
c<  and  reputation  is  equally,  if  not  more  terrific,  than  the  dread  of 
**  perfonal  injury.  The  principal  ingredient  in  robbery  is  a  man's 
u  being  forced  to  part  with  his  property  ;  and  the  judges  are  una* 
"  nimoufly  of  opinion,  that  upon  the  principles  of  law,  and  the 
"  authority  of  former  decifions,  a  threat  to  accufe  a  man  of  having" 
<c  committed  the  greater!:  of  all  crimes,  is  a  fufficient  force  to  con- 
"  ftitute  the  crime  of  robbery  by  putting  in  fear." 

(14)  This  diftin&ion  has  been  frequently  admitted  by  the  judges 
in  profecutions  for  robbery,  vix.  that  if  any  thing  is  matched  fud- 
denly  from  the  head*  hand,  or  perfon  of  any  one  without  any  drug- 
gie on  the  part  of  the  owner,  or  without  any  evidence  of  force  or 
violence  being  exerted  by  the  thief,  it  does  not  amount  to  rob- 
bery. But  if  any  thing  is  broken  or  torn  in  confequence  of  the 
fudden  feizure,  it  would  be  evidence  of  fuch  force  as  would  con- 
ilitute  a  robbery  ;  as  where  part  of  a  lady's  hair  was  torn  away  by 
fnatching  a  diamond  pin  from  her  head,  and  an  ear  was  torn  by 
pulling  off  an  ear-ring,  each  of  thefe  cafes  was  determined  to  be  a 
robbery.    Leach,  238. 

(15)  By  the  5  Geo.  III.  c.  25,  and  7  Geo.  III.  c.  50.  if  any 
perfon  foajljrob  any  mail,  in  which  letters  are  feat  by  the  poll,  of  any 

letter, 
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II.  Malicious  inlfchief  or  damage,  is  the  next  fpecies  of 
injury  to  private  property,  which  the  law  coniiders  as  a  pub- 
lic crime.  This  is  fuch  as  is  done,  not  animo  furandi>  or 
with  an  intent  of  gaining  by  another's  lofs  \  which  is  fome, 
though  a  weak,  excufe  :  but  either  out  of  a  fpirlt  of  wanton 
cruelty,  or  black  and  diabolical  revenge.  In  which  it  bears 
a  near  relation  to  the  crime  of  arfon;  for  as  that  affefts  the 
habitation,  fo  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  ariiing  from  this  mifchievous  dif~ 
portion,  though  only  a  trefpafs  at  common  law,  is  now  bv 
[  245  j,u  muhitude  of  ftatutes  made  penal  in  the  Iiigheft  degree.  Of 
tliefe  I  fliall  extract  the  contents  in  order  of  time. 

And,  flrft,  by  feature  22  Ken.  VIIL  c.  ir.  perverfelv 
and  maliciouily  to  cut  down  or  deftrov  the  powdike,  in  the  * 
fens  of  Norfolk  and  Ely,  is  felony  (16).  And  in  like  man- 
ner it  is  by  many  fpectal  ftatutes,  cnafled  upon  the  occafions* 
made  felony  to  deftrov  the  fcveral  fea-banks,  river-banks* 
public  navigations,  and  bridges,  erecled  by  virtue  of  thofe  a£ts 
of  parliament.  By  ftatute  43  Eiiz.  c.  13.  (for  preventing  ra- 
pine on  the  northern  borders)  to  burn  any  barn  or  ftack  of 
corn  or  grain  ;  or  to  imprifon  or  carry  away  any  fubject,  in 
order  to  ranfom  him,  or  to  make  prey  or  fpoil  of  his  perfon 
or  goods  upon  deadly  feud  or  otherwife,  in  the  four  northern 
counties  of  Northumberland,  Weftmorland,  Cumberland* 
and  Durham,  or  being  accenbry  before  the  faft  to  fuch  car- 
rying away  or  imprifonment  f  or  to  give  or  take  any  money 
or  contribution,  there  called  blackmail^  to  fecure  fuch  goods 
from  rapine  \  is  felony  without  benefit  of  clergy.  By  ftatute 


letter,  packet,  bag  or  mail  of  letters,  fuch  offender  fhall  be  guilty  of 
felony,  without  benefit  of  clergy;  but  the  indictments  for  mail 
robberies  are  generally  draw*:  as  for  common  highway  robberies  by 
taking  a  portmanteau,  or  a  bag  of  a  certain  value  from  the  perfon 
cntvuRed  with  the  carnage  of  the  letters. _ 

(  1  6)  By  1  J  Car.  IL.c.  17.  f.  13.  malicioufly  to  cut  down,  or  to 
deft royJ any  works  for  conveying  the  waters  of  the  Jreat  Bedford 
level,  is  fubieft  to  the  fame  punifhment.  \ 

2Z 
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22  &  13  Car.  II.  c.  7.  maliciouily,  unlawfully,  and  willingly* 
in  the  night  time,  to  burn  or  caufe  to  be  burnt  or  deftroyed, 
any  ricks  or  flacks  of  corn,  hay,  or  grain,  barns,  houfes* 
buildings,  or  kilns  ;  or  to  kill  any  horfes,  iheep,  or  other 
cattle,  is  felony  ^ .  but  the  offender  may  make  his  election  to 
be  transported  for  feven  years  5  and  to  maim  or  hurt  fuch 
horfes,  fheep,  or  ether  cattle,  is  a  trefpafs,  for  which  treble 
damages  mall  be  recovered;  By  ftatute  4  &  5  W.  &  M; 
c.  23.  to  burn  on  any  wafte,  between  Candlemas  and  Mid- 
fummer,  any  grig,  ling,  heath,  furze,  gofs,  or  fern,  is  pu- 
cifhsthle  with  whipping  and  confinement  in  the  houfe  of  cor- 
rection. By  ftatute  [  Ann.  ft.  2.  c.  9.  captains  and  mariners 
belonging  to  fhips,  and  deftroying  the  fame,  to  the  prejudice 
of  the  owners;  (iuidby  4  Geo.  L  c.  12.  to  the  prejudice  of 
infurers  alfo,)  are  guilty  of  felony  without  benefit  of  clergy. 
And  by  ftatute  12  Ann.  ft.  2.  c.  18.  making  any  hole  in  a 
fnip  in  difttfefsj  or  fteaiing  her  pumps,  or  aiding  or  abetting 
fuch  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate lofs  of  fuch  (hip,  is  felony  without  benefit  of  clergy. 
By  ftatute  1  Geo.  I.e.  48..  malicioufly  to  fet  on  fire  any 
underwood,  wood,  or  coppice,  is  made  fmgle  felony.  By  r 
ftatute  6  Geo.  I.  c.  23.  the  wilful  and  malicious  tearing,  cut- 
ting, fpoiimg,  burning,  or  defacing  of  the  garments  or  cioaths 
of  any  perfon  pafhng  in  the  ftreets  or  highways,  with  intent 
fo  to  do,  is  fr-Iony.  This  was  occanoned  by 'the  infolence 
of  certain  weavers  and  others  ;  who,  upon  the  introduction 
of  fome  Indian  fafnions  prejudicial  to  their  own  rnnnufac« 
tures,  made  it  their  practice  to  deface  them  either  by  open 
outrage,  or  by  privily  cutting,  or  cafting  aquafortis  in  the 
ftreets  upon  fuch  as  wore  them.  By  ftatute  9  Geo.  I.  c.  %2i 
commonly  called  the  Waltham  black  aft,  cccafioned  by  the 
devaftatiens  committed  near  Waltham  in  Hampfhire,  by  per- 
fons  in  dlfguife  or  with  their  faces  blacked  ^  (who  feem  to 
have  refembled  the  Roberdfrnen,  or  f  ollowers  of  Robert  Hood  $ 
that  in  the  reign  of  Richard  the  firft  committed  great  outrages 
on  the  borders  of  England  and  Scotland  1 by  this  biai:k 
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aft,  I  fay,  which  has  in  part  been  mentioned  under  the 
feveral  heads  of  riots,  menaces,  mayhem,  and  larciny  m,  it  is 
farther  ena&ed,  that  to  fet  fire  to  any  houfe,  barn,  or  out- 
houfe,  (which  is  extended  by  ftatute  9  Geo.  III.  c.  29.  to  the 
malicious  and  wilful  burning  or  fetting  fire  to  all  kinds  of 
mills,)  or  to  any  hovel,  cock,  mow,  or  ftack  of  corn,  ftraw, 
hay,  or  wood  (15)  ^  or  unlawfully  and  malicioufly  to  break 
down  the  head  of  any  fifhpond,  whereby  the  fifh  {hall  be 
loft  or  deftroyed  ;  or  in  like  manner  to  kill,  maim,  or 
wound  any  cattle  (16);  or  cut  down  or  deftroy  any  trees 
planted  in  an  avenue,  or  growing  in  a  garden,  orchard,  or 
plantation,  for  ornament,  ihelter,  or  profit ;  all  thefe  mali- 
cious a£ls,  or  procuring  by  gift  or  promife  of  reward  any 
perfon  to  join  them  therein,  are  felonies  without  benefit  of 
clergy  :  and  the  hundred  fhall  be  chargeable  for  the  damages, 
unlefs  the  offender  be  convicted.  In  like  manner  by  the  Ro- 
man law,  to  cut  down  trees,  and  efpecially  vines,  waspunifhed 
in  the  fame  degree  as  robbery0.  By  ftatutes  6  Geo.  II.  c.  37. 
and  10Geo.Il.c32.it  is  alfo  made  felony  without  the 
benefit  of  clergy,  malicioufly  to  cut  down  any  river  or  fea~ 
bank,  whereby  lands  may  be  overflowed  or  damaged  \  or 
[  -47  ]  to  cut  hinds  growing  in  a  plantation  of  lands, 

or  wilfully  and  malicioufly  to  fet  on  fire,  or  caufe  to.  be  fet 
on  fire,  any  mine,  pit,  or  delph  of  coal.  By  ftatute  1  x 
Geo.  II.  c.  22.  to  ufe  any  violence  in  order  to  deter  any 
perfon'  from  buying  corn  or  grain  ;  to  feize  any  carriage  01 

in  See  pag.  144.  20S.  235.  240.  n  Ff.  47.  7.  2. 


(15)  As  the  fetting  fire  to  property  of  this  kind,  where  a  houfc 
or  out-houfe  was  not  burned,  was  not  felony  by  the  common  law^ 
it  has  been  held  that  fetting  fire  to  a  parcel  of  unthrefhed  wheat 
is  not  a  felony,  being  not  within  the  defcription  of  any  articles 
fpecified  in  the  ftatute.    JudcPs  cafe,  Leach,  381. 

(16)  It  has  frequently  been  determined,  that  to  conftitute  a 
felony  within  the  meaning  of  the  ftatute,  the  killing  or  maiming 
rnuft  proceed  from  malice  or  revenge  to  the  owner  of  the  animal ; 
and  it  is  not  fufficient  if  it  is  only  the  effect  of  a  brutal  difpofition* 
or  of  a  fudden  pafiion  conceived  agaiuft  the  beaft  itfelf.  Shepherd's 
f&Ji)  Lead 9  436.  , 

horfe 
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horfe  carrying  gram  or  meal  to  or  from  any  market  or  fea- 
port  :  or  to  ufe  any  outrage  with  fuch  intent ;  or  to  fcatter, 
take  away,  fpoil,  or  damage  fuch  grain  or  meal ;  is  pu- 
nifhed  for  the  Qr-ft  offence  with  imprifonment  and  public 
whipping  :  and  the  fecond  offence,  or  deftroying  any  gra- 
nary where  corn  is  kept  for  exportation,  or  taking  away  or 
fpoiling  any  grain  or  meal  in  fuch  granary,  or  in  any  drip, 
boat,  or  veiTel  intended  for  exportation,  is  felony,  fubjedt  to 
tranfportation  for  feven  years.  By  ftatute  28  Geo.  II.  c.  19. 
to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in  any  foreft 
or  chafe,  is  fubje£t  to  a  fine  of  five  pounds.  By  features 
6  Geo.  III.  c.  36  and  48.  and  13  Geo.  III.  c.  33.  wilfully 
to  fpoil  or  deftroy  any  timber  or  other  trees;  roots,  fhrubs, 
or  plants,  is  for  the  two  firft  offences  liable  to  pecuniary 
penalties  ;  and  for  the  third,  if  in  the  day  time,  and  even 
for  the  firft  if  at  night,  the  offender  fhall  be  guilty  of  felony, 
andi  liable  to  tranfportation  for  feven  years.  By  ftatute 
9  Geo.  III.  c*  29.  wilfully  and  malicioufly  to  burn  or  de- 
ftroy any  engine  or  other  machines,  therein  fpecified,  be- 
longing to  any  mine  ;  or  any  fences  for  inclofures  purfuant  to 
any  a£t  of  parliament,  is  made  {ingle  felony,  and  punifhable 
with  tranfportation  for  feven  years,  in  the  offender,  his  ad- 
vifers,  and  procurers.  And  by  ftatute  13  Geo.  III.  c.  38. 
the  like  punifhment  is  inflicted  on  fuch  as  break  into  any 
houfe,  SstV.  belonging  to  the  plate-giafs  company  with  intent 
to  fteal,  cut,  or  deftroy,  any  of  their  flock  or  utenfils,  or 
{hall  wilfully  and  malicioufly  cut  or  deftroy  the  fame.  And 
thefe  are  the  principal  punifhments  of  malicious  nitfchirf ( i  7). 

III.  ForgePvY,  or  the  crimen  falfty  is  an  offence,  which 
was  punifhed  by  the  civil  law  with  deportation  or  banifh-- 
ment,  and  fometimes  with  death  °.    It  may  with  us  be  de~ 

9  Inft.  4.  18.  7. 


(17)  And  by  ftatute  22  Geo.  III.  c.  40.  if  any  perfon  fhall 
break  into  any  houfe  or  (hop  with  intent  to  cut  or  deftroy  any 
ferge,  woollen,  velvet,  fdk,  linen  or  cctton  goods,  in  the  loorot 
or  any  flock  or  uteniils  ufed  in  manufacf  uring  Inch  goods,  he  fhall 
be  guilty  of  felony  without  benefit  of  clergy. 

-  X  2  fined 
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fined  (at  common  law)  to  be,  "  the  fraudulent  making  or 
"  alteration  of  a  writing  to  the' prejudice  of  another  man's 
w  right  :"  for  which  the  offender  may  fufFer  fine,  imprison- 
ment, and  pillory.  And  alfo,  by  a  variety  of  ftatutes,  a  more 
fevere  punifhment  is  inflicted  on  the  offender  in  many  parti- 
cular cafes,  which  are  fo  multiplied  of  late  as  almoft  to  be- 
come general.    I  (hall  mention  the  principal  inftances. 

By  ftatute  5  Eliz.  c.  14..  to  forge  or  make,  or  knowingly 
to  publifh  or  give  in  evidence,  any  forged  deed,  court  roll, 
or  will,  with  intent  to  afreet  the  right  of  real  property,  either 
freehold  or  copyhold,  is  punifhed  by  a  forfeiture  to  the  party 
grieved  of  double  coils  and  damages  \  by  {landing  in  the  pil- 
lory, and  having  both  his  ears  cut  oft,  and  his  noftrils  flit, 
and  feared ;  by  forfeiture  to  the  crown  of  the  profits  of  his 
lands,  and  by  perpetual  imprifonment.  For  any  forgery 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation, 
acquittance,  releafe,  or  difcharge  of  any  debt  or  demand  of  any 
perfonai  chattels,  the  fame  forfeiture  is  given  to  the  party 
grieved ;  and  on  the  offender  is  inflicted  the  pillory,  lofs  of 
one  of  his  ears,  and  a  year's  imprifonment :  the  fecond  of- 
fence in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  a£t,  a  multitude  of  others,  fince  the 
revolution,  (when  paper  credit  was  firft  eftablifhed,)  have  in- 
flicled  capital  punifhment  on  the  forging,  altering,  or  utter- 
ing as  true,  when  forged,  of  any  bank  bills  or  notes,  or 
other  fecurities  p  ;  of  bills  of  credit  iflued  from  the  exche- 
quer q  ;  of  fouth-fea  bondu,  fcsV. r  ;  of  lottery  tickets  or  or- 
ders s ;  of  army  or  navy  debentures  *  ;  of  Eaft  India  bonds  u; 
of  writings  under  feal  of  the  London,  or  royal  exchange 
atlurance  w  ;  of  the  hand  of  the  receiver  of  the  pre-fines  x;  or 
of  the  accountant-general  and  certain  other  officers  of  the 
court  of  chancery y  of  a  letter  of  attorney  or  other  power 
to  receive  or  transfer  ftock  or  annuities ;  and  on  the  per- 


p  Stat..  8  &  9  W.  III.  c.  20.  §  36. 
11  Geo.  1.  c.  9.  12  Geo.  I.  c.  32. 
1 5  Ge  ).  II.  c.  13.  13  Geo.  III.  c.  79. 
See  the  feveral  adls  for  ii'fuing-  them. 

r  Stat.  9  Ann.  C.  21.  6  Geo.  I.' 
c>  4  &  tu    12  Geo.  I.  c.  %U 


*  See  the  feveral  a<fb  for  the  lotteries; 
t  Stat.  5  Geo.  I.  c.  14.  9  Geo, I.  c.  5. 
»  Stat,  12  Geo.  I.  c.  32. 
w  Stat.  6  Geo.  I.  c.  18. 
x  Stat.  32  Geo.  II.  c.  14. 
y  Stat.  12  Geo.  I,  c.  32. 

fonating 
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fonating  a  proprietor  thereof,  to  receive  or  transfer  fuch  an- 
nuities, ftock,  or  dividends 2  :  alio  on  the  perfonating,  or 
procuring  to  be  perforated,  any  feaman  or  other  perfon, 
entitled  to  wages  or  other  naval  emoluments,  . or  any  of  hi$ 
perfonal  reprefentatives  ;  and  the  taking  or  procuring  to  be 
taken,  any  faife  oath  in  order  to  obtain  a  probate,  or  letters 
of  adminiftration,  in  order  to  receive  fuch  payments ;  and 
the  forging,  or  procuring  to  be  forged,  and  likewife  the  ut- 
tering, or  publishing,  as  true,  of  any  counterfeited  feaman's 
will  or  power  a  :  to  which  may  be  added,  though  not  ftriclly 
reducible  to  this  head,  the  counterfeiting  of  mediterranean 
paffes,  under  the  hands  of  the  lords  of  the  admiralty,  to  pro- 
tect one  from  the  piratical  ftates  of  Barbary  b  ;  the  forging 
or  imitating  of  any  (lamps  to  defraud  the  public  revenue  c  ; 
and  the  forging  of  any  marriage  regifter  or  licence  d  :  all 
which  are  by  diftincl:  acts  of  parliament  made  felonies  with- 
out benefit  of  clergy.  By  ftatutes  13  Geo.  III.  c.  52  &  59- 
forging  or  counterfeiting  any  ftamp  or  mark  to  denote  the 
ftandard  of  gold  and  fiiver  plate,  and  certain  other  offences 
of  the  like  tendency,  are  punifhed  with  tranfportation  for 
fourteen  years  (18).  By  ftatute  12  Geo.  III.  c.  48.  certain 
frauds  on  the  ftamp-duties,  therein  defcribed,  principally  by 
ufing  the  fame  ftamps  more  than  once,  are  made  angle  fe- 
lony, and  liable  to  tranfportation  for  feven  years.  And  the 
fame  puniihment  is  inflicted  by  ftatute  13  Geo.  III.  c.  38. 
on  fuch  as  counterfeit  the  common  feal  of  the  corporation 
for  manufacturing  plare-glafs,  (thereby  erefted,) or  knowingly 
demand  money  of  the  company  by  virtue  of  any  writing 
under  fuch  counterfeit  feal  (19). 

z  Stat.  8  Geo.  I,  c.  22.    9  Geo.  I.  &  Stat.  4Geo.  II.  c.  iS. 

c.  li.    31  Geo.  II.  c.  22.  §77.  c  See  the  feveral  ftamp 

3  Stat.  3 1  Geo. II.  cio.  9Ge0.HI.  d  Stat.  26  Geo.  II,  c.  33. 
c.  30. 


(18)  And  by  24  Geo.  III.  feff.  2.  c.  53.  fuch  offences  are 
made  capital  felonies. 

(19)  And  by  24  Geo.  III.  feff.  2.  c.  37.  to  forge  the  fuper- 
fcription  of  any  letter  in  order  to  avoid  the  payment  of  the  poitage, 
is  a  felony  punifhed  by  tranfportation  for  feven  years.  ' 

X  3  There 
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There  are  alfo  certain  other  general  laws,  with  regard  to 
forgery;  of  which  the  firft  is  2  Geo.  II.  c.  25.  whereby  the  firft 
-offence  in  forging  or  procuring  to  be  forged,  acting  or  afiifting 
therein,  or  uttering  or  publishing  as  true  any  forged  deed, 
will,  bond,  writing  obligatory,  bill  of  exchange,  promifibry 
[  25°  3  note,  indorfement  or  afiignment  thereof,  or  any  acquittance 
or  receipt  for  money  or  goods,  with  intention  to  defraud  any 
perfon,  (or  corporation0,)  is  made  felony  without  benefit  of 
clergy.  And  by  ftatute  7  Geo.  II.  c.  22.  and  18  Geo.  III. 
c.  1 8.  it  is  equally  penal  to  forge  or  caufe  to  be  forged  or  utter 
as  true  a  counterfeit  acceptance  of  a  bill  of  exchange,  or  the 
number  or  principal  fum  of  any  accountable  receipt  for 
any  note,  bill,  or  any  other  fecurity  for  money  ;  or  any  war- 
rant or  order  for  the  payment  of  money,  or  delivery  of 
goods  (20).  So  that,  I  believe,  through  the  number  of  thefe 
general  and  fpecial  provifions,  there  is  now  hardly  a  cafe  poi- 
fible  to  be  conceived,  wherein  forgery,  that  tends  to  defraud, 
whether  in  the  name  of  a  real  or  fictitious  perfon  f,  is  not 
made  a  capital  crime  (21). 

c  Stat.  3,1  Ge9.II,  c.  22,  §78.  f  Folh  ii6,<Sfc 


(20)  The  judges  have  decided  that  an  order  to  a  fhopkeeper  in 
a  forged  name  to  deliver  goods  to  the  bearer  is  not  a  forgery  within 
the  itatute  ;  but  a  warrant  or  order  within  the  uatute  7  Geo.  II. 
c.  22.  mull  import  that  the  perfon  giving  fnch  warrant  or  order 
has,  or  at  leaft  claims,  an  intereft  in  the  money  or  goods  which 
are  the  fubjecVmatter  of  that  warrant  or  order,  that  he  has  or  at 
lean:  alfumes  a  difgofing  power  over  fuch  money  or  goods,  and 
takes  upon  himielf  to  transfer  the  property,  or  cuflody  of  them 
to  the  perfon  in  whofe  favour  fuch  warrant  or  order  is  made.- 
f/HtcheWs  ccfe,  Fq/l.  120.  And  it  muft  be  directed  to  the  per- 
fon who  has  the  cuflody  of  the  goods.  Clench's  cafe,  Leach,  437. 
But  a  draft  upon  a  banker  in  the  name  of  a  perfon  who  kept  no 
cafh  at  the  banker's  mop,  is  a  forgery  within  the  ilatute,  as  it  af- 
fumes  that  there  was  calh  kept  at  the  houfe  which  the  drawer  had 
authority  to  difpofe  of.    JLpctgt]s  cafe,  IbicL  89. 

(21 )  It  has  frequently  been  determined,  that  drawing,  indorfing 
or  accepting  a  bill  of  exchange  in  a  fictitious  name  is  a  forgery. 

Holland's 
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These  are  the  principal  infringements  of  the  rights  of 
property  :  which  were  the  laft  fpecies  of  off  ences  againft  in- 
dividuals or  private  fubj eels,  which  the  method  of  our  diftri- 
bution  has  led  us  to  confider.  We  have  before  examined  the 
nature  of  all  offences  againft  the  public,  or  commonwealth  ; 
againft  the  king  or  fupreme  magiftrate,  the  father  and  pro- 
tector of  that  community ;  againft  the  univerfal  law  of  all 
civilized  nations  ;  together  with  fome  of  the  more  atrocious 
offences,  of  publicly  pernicious  confequences,  againft  God 
and  his  holy  religion.  And  thefe  feveral  heads  comprehend 
■the  whole  circle  of  crimes  and  mifdemefnors,  with  the  pu- 
iiifhment  annexed  to  each,  that  are  cogniza  ble  by  the  laws 
of  England. 


BollancVs  cafe,  &c.  Leach,  78.  159.  192.  \  Hen.  Black.  588. 
Fofl.  116.  It  is  alfo  forgery  to  fabricate  a  .will  by  counterfeiting 
the  name  of  a  pretended  tefiator,  who  is  1HU  living.  Cogarfs  cafe, 
Ibid.  355. 

If  a  perfon  puts  his  own  name  to  an  inftrument,  representing 
himfelf  to  be  a  different  perfon  of  that  name  with  an  intent  to 
defraud,  he  is  guilty  of  forgery.    4  T.  R.  28. 

But  where  a  bill  of  exchange  is  indorfed  by  a  perfon  in  his 
own  name,  and  another  reprefents  himfelf  to  be  that  perfon,  he 
is  not  guilty  of  forgery,  but  k  is  a  mifdemeanoar.  Hevey's  cafe, 
Leach,  268. 

A  bill  or  note  may  be  produced  in  evidence  againfl  a  prifoner 
profecuted  for  the  forgery  of  it  ;  and  he  may  be  convicted  upon 
the  ufual  evidence  of  the  forgery,  though  it  has  never  been 
ftamped  purfuant  to  the  ilamp  acts.  HawhefwoocV s  and  ReculyTs 
cafes,  Leach,  292  &  81 1.  For  the  forgery  in  fuch  a  cafe  is  com- 
mitted with  an  intent  to  defraud  ;  and  the  legislature  meant  only 
to  prevent  their  being  given  in  evidence,  when  they  were  proceeded 
upon  to  recover  the  value  of  the  money  thereby  fecured.  But 
lord  Kenyon  has  declared  that  he  did  not  approve  of  the  deciffon 
of  the  majority  of  the  judges  in  thefe  cafes.  Peahe,  168.  It  has 
been  declared  that  the  forgery  of  a  bill  of  exchange  in  a  form 
which  rendered  it  void  under  the  17  Geo.  III.  c.  30.  (fee  2  vol. 
467.)  was  not  a  capital  offence,  becaufe  if  real,  it  was  not  valid  or 
negotiable.  Moffat? 's  cafe,  Leach,  483. 

X  4  Every 
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Every  indictment  for  forgery  muft  fet  out  the  forged  inftru- 
ment in  words  and  figures.    Major? s  cafe,  I  Eajl,  180. 

But  it  is  fufiicient  to  fet  forth  the  receipt  at  the  bottom  of  an 
account,  without  fetting  out  the  account  itfeif.  Te/Hck's  caje9 
IbicL  1 8 1 .  The  word  ■purport,  in  an  indictment  for  forgery,  figair 
fies  the  fubftance  of  an  inftrument,  as  it  appears  on  the  face  of  it; 
tenor,  means  an  exact  copy  of  it.    JUa.  l8b*   Leach,  753. 

The  moll  effectual  ftatute  for  the  prevention  of  the  forgery  of 
bank  notes,  is  the  4.1  Geo.  III.  ti  4 if.  which  ena&s  that  if  any 
one  (hall  knowingly  have  in  his  poffefficm,  or  in  his  houfe,  any 
forged  bank  not^f,  knowing  the  fame  to  be  forged,  without  law- 
ful excufe,  the  proof  whereof  £hall  lie  upon  the  perfon  accufed, 
he  (hall  be  guilty  of  felony,  and  fnall  be  tranfported  for  fourteen 
years. 

And  if  any  perfon  fnall  make  any  plate  or  inftrument  for  forg- 
ing bank  notes,  or  any  part  of  a  bank  note,  or  fhall  knowingly 
have  them  in  his  poffeffion  without  authority  in  writing  from  the 
governor  and  company  of  the  bank  of  England,  he  (hall  be  guilty 
of  felony,  and  fhall  be  tranfported  for  feven  years. 
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CHAPTER  THE  EIGHTEENTH. 

OF  THE   MEANS   OF  PREVENTING 
OFFENCES. 


are  now  arrived  at  the  fifth  general  branch,  or  head^ 
*  *  under  which  I  propofed  to  confider  the  fubject  of  this 
book  of  our  commentaries  viz.  the  means  of  preventing  the 
commiffion  of  crimes  and  mifdemefnors.  And  really  it  is  an 
honour,  and  almoft  a  fmgular  one,  to  our  Englifh  laws,  that 
they  furnifh  a  title  of  this  fort :  fmce  preventive  juflice  is 
upon  every  principle  of  reafon,  of  humanity,  and  of  found 
policy,  preferable  in  all  refpe£ts  to  punijJnng  juftice  a  \  the 
execution  of  which,  though  neceffary,  and  in  it's  confe- 
quences  a  fpecies  of  mercy  to  the  commonwealth,  is  always 
attended  with  many  harm  and  difagreeable  circumftances. 

This  preventive  juftice  confifts  in  obliging  thofe  perfons, 
whom  there  is  a  probable  ground  to  fufpe£t  of  future  mif- 
behaviour,  to  ftipulate  with  and  to  give  full  aflurance  to  the 
public,  that  fuch  offence  as  is  apprehended  {hall  not  happen  \ 
by  finding  pledges  or  fecurities  for  keeping  the  peace,  or  for 
their  good  behaviour.  This  requifitioii  of  fureties  has  been 
feveral  times  mentioned  before,  as  part  of  the  penalty  inflicted 
upon  fuch  as  have  been  guilty  of  certain  grofs  mifdemef- 
nors :  but  there  alfo  it  mult  be  under  Rood  rather  as  a  caution 
againft  the  repetition  of  the  offence,  than  any  immediate 
pain  or  puniihment.  And  indeed,  if  we  confider  all  human 
punifhments  in  a  large  and  extended  view,  we  fhall  find  [ 
them  all  rather  calculated  to  prevent  future  crimes,  than  to 
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expiate  the  paft :  fmce,  as  was  obferved  in  a  former  chap- 
terb,  all  puniflmients  inflifted  by  temporal  laws  may  be 
claffed  under  three  heads ;  fuch  as  tend  to  the  amend- 
ment of  the  offender  himfelf,  or  to  deprive  him  of  any 
power  to  do  future  mifchief,  or  to  deter  others  by  his  ex- 
ample :  all  of  which  conduce  to  one  and  the  fame  end,  of 
preventing  future  crimes,  whether  that  be  effected  by 
amendment,  difability,  or  example.  But  the  caution,  which 
we  fpeak  of  at  prefent,  is  fuch  as  is  intended  merely  for  pre- 
vention, without  any  crime  actually  committed  by  the  party, 
but  arifing  only  from  a  probable  fufpicion,  that  fome  crime 
is  intended  or  likely  to  happen  ;  and  confequently  it  is  not 
meant  as  any  degree  of  punifhment,  unlefs  perhaps  for  a 
man's  imprudence  in  giving  juft  ground  of  apprehenfion. 

By  the  Saxon  conftitution  thefe  fureties  were  always  at 
hand,  by  means  of  king  Alfred's  wife  inftitution  of  decen- 
naries or  frankpledges  ;  wherein,  as  has  more  than  once  been 
obferved c,  the  whole  neighbourhood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behaviour.  But 
this  great  and  general  fecurity  being  now  fallen  into  difufe 
and  neglected,  there  hath  fucceeded  to  it  the  method  of 
making  fufpefted  perfons  find  particular  and  fpecial  fecurl- 
ties  for  their  future  conduct :  of  which  we  find  mention  in 
the  laws  of  king  Edward  the  confeffor  d  ;  u  tradat  jidejujjbres 
"  de  pace  et  legalitate  iuenda."  Let  us  therefore  confider, 
firft,  what  this  fecurity  is  ;  next,  who  may  take  or  demand 
it )  and  laftly,  how  it  may  be  difcharged. 

1.  This  fecurity  confifts  in  being  bound,  with  one  or 
more  fureties,  in  a  recognizance  or  obligation  to  the  king, 
entered  on  record,  and  taken  in  fome  court  or  by  fome  ju- 
dicial officer ;  whereby  the  parties  acknowlege  themfelves  to 
be  indebted  to  the  crown  in  the  fum  required,  (for  inftance 
100/.)  with  condition  to  be  void  and  of  none  effect,  if  the 

L  2 53  ]  Party         aPPear  m  court  011  fucn  a  day,  and  hi  the  mean 
time  fliall  keep  the  peace  ;  either  generally,  towards  the  king, 

*  See  pa£,  ti,  c  See  Vol.  I.  pag.  114..  d  cap.  18, 
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mid  all  his  Kege  people  ;  or  particularly  alfo,  with  regard  to 
the  perfon  who  craves  the  Security.  Or,  if  it  be  for  the 
good  behaviour,  then  on  condition  that  he  {hall  demean  and 
behave  himfelf  well,  (or  be  of  good  behaviour,)  either  gene- 
rally or  fpecially,  for  the  time  therein  limited,  as  for  one  or 
more  years,  or  for  life.  This  recognizance,  if  taken  by  a 
juftice  of  the  peace,  muft  be  certified  to  the  njext  feflions,  in 
purfuan.ee  of  the  ftatute  3  Hen.  VII.  c.  1.  and  if  the  con- 
dition of  fuch  recognizance  be  broken,  by  any  breach  of  the 
peace  in  the  one  cafe,  qx  any  mifbehaviour  in  the  other,  the 
recognizance  becomes  forfeited  or  abfolute  j  and  being  ef- 
treated  or  extracted  (taken  out  from  among  the  other  re- 
cords) and  fent  up  to  the  exchequer,,  the  party  and  his  fare- 
ties  having  now  become  the  king's  abfolute  debtors,  are  fued 
for  the  feveral  fums  in  which  they  are  refpeftively  bound. 

2.  Any  juftices  of  the  peace,  by  virtue  of  their  comirnf- 
fion,  or  thofe  who  are  ex  officio  confervators  of  the  peace,  as 
was  mentioned  in  a  former  volume e,  may  demand  fuch 
fecurity  according  to  their  own  discretion ;  or  it  may  be 
granted  at  the  requeft  of  any  fuhjeft,  upon  due  caufe  fliewn, 
provided  fuch  demandant  be  under  the  king's  protection  ;  for 
which  reafon  it  has  been  formerly  doubted,  whether  jews, 
pagans,  or  perfons  convicted  of  a  praemunire^  were  entitled 
thereto f.  Or,  if  the  juftice  is  averfe  to  act,  it  may  be 
granted  by  a  mandatory  writ,  called  a  fupplicavity  ifliiing  out 
of  the  court  of  king's  bench  or  chancery  ;  which  will  compel 
the  juftice  to  aft,  as  a  miniiterial  and  not  as  a  judicial  officer: 
and  he  muft  make  a  return  to  fuch  writ,  Specifying  his  com- 
pliance, under  his  hand  and  feal  s.  But  this  writ  is  Seldom 
ufed :  for,  when  application  is  made  to  the  fuperior  courts, 
they  ufually  take  the  recognizances  there,  under  the  direc- 
tions of  the  ftatute  21  Jac.  I.  c.  8.  And  indeed  a  peer  or 
peerefs  cannot  be  bound  over  in  any  other  place,  than  the 
courts  of  king's  bench  or  chancery  :  though  a  juftice  of  the  [  254  j 
peace  has  a  power  to  require  fureties  of  any  other  perfon, 

e  See  Vol.  I.  pag.  350,  £  F  N.  B.  So.    2  P.  Wms.  202. 

I  1  Hawk,  P.  C.  126. 
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being  compos  mentis  and  under  the  degree  of  ngbility,  whe- 
ther he  be  a  fellow  juftice  or  other  magiitrate,  or  whether 
he  be  merely  a  private  man  h.  Wives  may  demand  it  againft 
their  hufbands :  or  hufbands,  if  neceffary,  againft  their 
wives5.  But  feme  coverts,  and  infants  under  age,  ought 
to  find  fecurity  by  their  friends  only,  and  not  to  be  bound 
themfelves  for  they  are  incapable  of  engaging  themfelves 
to  anfwer  any  debt  which,  as  we  obferved,  is  the  nature 
of  thefe  recognizances  or  acknowlegements. 

3.  A  recognizance  may  be  difcharged,  either  by  the 
demife  of  the  king,  to  whom  the  recognizance  is  made  ;  or 
by  the  death  of  the  principal  party  bound  thereby,  if  not 
before  forfeited  or  by  order  of  the  court  to  which  fuch  re- 
cognizance is  certified  by  the  juftices,  (as  the  quarter  feffions, 
affiles,  or  king's  bench,)  if  they  fee  fufficient  caufe :  or  in 
cafe  he  at  whofe  requeft  it  was  granted,  if  granted  upon  a 
private  account,  will  releafe  it,  or  does  not  make  his  ap- 
pearance to  pray  that  it  may  be  continued  K 

Thus  far  what  has  been  faid  is  applicable  to  both  fpecies 
of  recognizances,  for  the  peace,  and  for  the  good  behaviour  : 
de  pace,  et  legalitate,  tuenda,  as  exprefled  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  fecurities  are  in  forne 
refpefts  different,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them,  I  (hall  now  confider  them  fe- 
parately :  and  firft,  (hall  {hew  for  what  caufe  fuch  a  recog- 
nizance, with  fureties  for  the  peace,  is  grantable  ',  and  then, 
how  it  may  be  forfeited. 

1.  Any  juftice  of  \he  peace  may,  ex  officio,  bind  all  thofe 
•to  keep  the  peace,  who  in  his  pfefence  make  any  affray ;  or 
threaten  to  kill  or  beat  another :  or  contend  together  with 
hot  and  angry  words ;  or  go  about  with  unufual  weapons 
t  255  ]  OT  atten(*ance>  t0  ^e  terrcr  of  the  people ;  and  all  fuch  as 
he  knows  to  be  common  barretors^  and  fuch  as  are  brought 

h  1  Hawk.  P.  C.  127.  j  i  Hawk.  P.  C.  129, 

}  %  Stra.  1207, 
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before  him  by  the  conftable  for  a  Hreach  of  the  peace  in  his 
prefence  :  and  all  fuch  perfons,  as,  having  been  before  bound 
to  the  peace,  have  broken  it  and  forfeited  their  recogni- 
zances K  Alfo,  wherever  any  private  man  hath  juft  caufe  to 
fear,  that  another  will  burn  his  houfe,  or  do  him  a  corporal 
injury,  by  killing,  imprifoning,  or  beating  him  :  or  that  he 
will  procure  others  fo  to  do  :  he  may  demand  furety  of  the 
peace  againft  fuch  perfon :  and  every  juftice  of  the  peace  is 
bound  to  grant  it,  if  he  who  demands  it  will  make  oath, 
that  he  is  actually  under  fear  of  death  or  bodily  harm  ;  and 
will  fhew  that  he  has  juft  caufe  to  be  fo,  by  reafon  of  the 
ether's  menaces,  attempts,  or  having  lain  in  wait  for  him ; 
and  will  alfo  farther  fwear,  that  he  does  not  require  fuch 
furety  out  of  malice  or  for  mere  vexation  K  This  is  called 
fwearing  the  peace  againft  another  :  and,  if  the  party  does  not 
find  fuch  fureties,  as  the  juftice  in  his  difcretion  {hall  re- 
quire, he  may  immediately  be  committed  till  he  does  m. 

2.  Such  recognizance  for  keeping  the  peace,  when  given* 
may  be  forfeited  by  any  a£r,ual  violence,  or  even  an  affault, 
or  menace,  to  the  perfon  of  him  who  demanded  it,  if  it  be 
a  fpecial  recognizance :  or,  if  the  recognizance  be  general, 
by  any  unlawful  a£Hon  whatfoever,  that  either  is  or  tends  to 
a  breach  of  the  peace  ;  or,  more  particularly,  by  any  one  of 
the  many  fpecies  of  offences  which  were  mentioned  as  crimes 
againft  the  public  peace  in  the  eleventh  chapter  of  this  book : 
or,  by  any  private  violence  committed  againft  any  of  his  ma- 
jefty's  fubje£ts.  But  a  bare  trefpafs  upon  the  lands  or  goods 
of  another,  which  is  a  ground  for  a  civil  action,  unlefs  ac- 
companied with  a  wilful  breach  of  the  peace,  is  no  forfei- 
ture of  the  recognizance  n.  Neither  are  mere  reproachful 
words,  as  calling  a  man  knave  or  liar,  any  breach  of  the 
peace.  To  as  to  forfeit  one's  recognizance,  (being  looked 
upon  to  be  merely  the  ei7e£t  of  unmeaning  heat  and  paffion,)  [256] 
unlefs  they  amount  to  a  challenge  to  fight0. 


k  r.Havk.  P.  C  126, 
1  Ibid.  127. 
Ibid,  %zi* 
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The  other  fpecies  of  recognizance.,  with  fureties,  is  for 
the  good  abearance,  or  good  behaviour.  This  includes  fecurity 
for  the  peace,  and  fomewhat  more  :  we  will  therefore  exa- 
mine it  in  the  fame  manner  as  the  other. 

I*  First,  then,  the  juftices  are  empowered  by  the  ftatute 
34  Edw.  III.  c.  l.  to  hind  over  to  the  good  behaviour  to- 
wards the  king  and  his  people,  all  them  that  be  not  of  good 
fame,  wherever  they  be  found  ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminiflied,  nor 
merchants  and  others,  pafling  by  the  highways  of  the  realm, 
be  difturbed  nor  put  in  the  peril  which  may  happen  by  fuch 
offenders.  Under  the  general  words  of  this  expreffion,  thai 
be  not  of  good  fame,  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  caufes  of  fcandal,  contra  bonos  mores> 
as  well  as  contra  pacem ;  as,  for  haunting  bawdy-houfes  with 
women  of  bad  fame  5  or  for  keeping  fuch  women  in  his  own 
houfe ;  or  for  words  tending  to  Scandalize  the  government, 
or  in  abufe  of  the  officers  of  juftice,  efpecially  in  the  execu- 
tion of  their  office.  Thus  alfo  a  juftice  may  bind  over  all 
night-walkers  ;  eaves-droppers  ;  fuch  as  keep  fufpicious  com- 
pany, or  are  reported  to  be  pilferers  or  robbers  \  fuch  as 
fleep  in  the  day,  and  wake  in  the  night  ;  common  drunk- 
ards; whoremafters ;  the  putative  fathers  of  baftards  \ 
cheats-,  idle  vagabonds;  and  other  perfons,  whofe  misbe- 
haviour may  reasonably  bring  them  within  the  general  words 
of  the  ftatute,  as  perfons  not  of  good  fame :  an  expreffion, 
It  rauft  be  owned,  of  fo  great  a  latitude,  as  leaves  much  to 
be  determined  by  the  discretion  of  the  magistrate  himfelf* 
But,  if  he  commits  a  man  for  want  of  fureties,  he  mult  ex- 
prefs  the  caufe  thereof  with  convenient  certainty ;  and  take- 
care  that  fuch  caufe  be  a  good  one  l>. 

2.  A  recognizance  for  the  good  behaviour  may  be  for-^ 
feited  by  all  the  fame  means,  as  one  for  the  fecurity  of  the 
peace  may  be  and  alfo  by  fome  others.  As,  by  going 
armed  with  unufual  attendance,  to  the  terror  of  the  people^ 


1 


*  1  Hawk-  P.C>  132. 


Ch.  1 8.  Wrongs.  457 

by  fpeaking  words  tending  to  fedition ;  or  by  committing 
any  of  thofe  a£ts  of  mifbehaviour,  which  the  recognizance 
was  Intended  to  prevent.  But  not  by  barely  giving  frefh 
caufe  of  fufpicion  of  that  which  perhaps  may  never  actually 
happen  q  :  for,  though  it  is  juft  to  compel  fufpe£ted  perfons 
to  give  fecurity  to  the  public  againft  mifbehaviour  that  is 
apprehended ;  yet  it  would  be  hard,  upon  fuch  fufpicion, 
without  the  proof  of  any  aftual  crime,  to  punifh  them  by 
a  forfeiture  of  their  recognizance. 


*  1  Hawk,  P,C,  133. 
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CHAPTER  THE  NINETEENTH. 

of  COURTS  of  a  CRIMINAL 
JURISDICTION. 


THE  fixth,  and  laft,  obje£t  of  our  inquiries  will  be  the 
method  of  inflicting  thofe  punifhmentsy  which  the  law 
has  annexed  to  particular  offences ;  and  which  I  have  con- 
ftantly  fubjoined  to  the  defcription  of  the  crime  itfelf.  In 
the  difcuffion  of  which  I  fhaU  purfue  much  the  fame  general 
methbd  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redrefs  of  civil  injuries :  by,  fir  ft,  pointing  out  the 
feveral  courts  of  criminal  jurifdiftion,  wherein  offenders  may 
be  profecuted  to  punilhment ;  and  by,  fecondly,  deducing 
down,  in  their  natural  order,  and  explaining,  the  feveral 
proceedings  therein. 

First,  then,  in  reckoning  up  the  feveral  courts  of  criminal 
jurifdiction,  I  (hall,  as  in  the  former  cafe,  begin  with  an 
account  of  fuch,  as  are  of  a  public  and  general  j  urifdi&ion 
throughout  the  whole  realm  and,  afterwards,  proceed  to 
fuch,  as  are  only  of  a  private  and  fpecial  jurifdi&ion,  and 
confined  to  fome  particular  parts  or  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and 
general  jurifdiftion,  I  mull  in  one  refpe£t  purfue  a  different 
order  from  that  in  which  I  confidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordinatioit 
to  each  other,  the  fuperior  corredting  and  reforming  the  errors 
of  the  inferior,  I  thought  it  bcft  to  begin  with  the  loweft, 
and  fo  afcend  gradually  to  the  courts  of  appeal,  or  thofe  of 
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the  moft  extenfive  powers.  But  as  it  is  contrary  to  the  ge- 
nius and  fpirit  of  the  law  of  England,  to  fuffer  any  man  to 
be  tried  twice  for  the  fame  offence  in  a  criminal  way,  efpe- 
cially  if  acquitted  upon  the  firft  trial ;  therefore  thefe  crimi- 
nal courts  may  be  faid  to  be  all  independent  of  each  other : 
at  leaft  fo  far,  as  that  the  fentence  of  the  loweft  of  them  can 
never  be  controlled  or  reverfed  by  the  higheft  jurifdiftion  in 
the  kingdom,  unlefs  for  error  in  matter  of  law,  apparent 
upon  the  face  of  the  record  ;  though  fometimes  caufes  may 
be  removed  from  one  to  the  other  before  trial.  And  there- 
fore as,  in  thefe  courts  of  criminal  cognizance,  there  is  not 
the  fame  chain  and  dependence  as  in  the  others,  I  ffaafl  rank 
them  according  to  their  dignity,  and  begin  with  the  higheft 
of  all ;  viz* 

1.  The  high  court  of  parliament ;  which  is  the  fupreme 
fcourt  in  the  kingdom,  not  only  for  the  making,  but  alfq  for 
the  execution,  of  laws  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeachment.  As  for  a£ts  of  parliament  to 
attaint  particular  perfons  of  treafon  or  felony,  or  to  inflidl 
pains  and  penalties,  beyond  or  contrary  to  the  common  law, 
to  ferve  a  fpecial  purpofe,  I  fpeak  not  of  them ;  being  to  all 
intents  and  purpofes  new  laws,  mzdc  pro  re  nata^  and  by  no 
means  an  execution  of  fuch  as  are  already  in  being.  But  an 
impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  profecution  of  the  already  known 
and  eftablifhed  law,  and  has  been  frequently  put  in  practice  ; 
being  a  prefentment  to  the  moft  high  and  fupreme  court  of 
criminal  jurifdiction  by  the  moft  folemn  grand  inqueft  of 
the  whole  kingdom  a.  A  commoner  cannot  however  be  im- 
peached before  the  lords  for  any  capital  offence,  but  only 
for  high  mifdemefnors  b  :  a  peer  may  be  impeached  for  any 

a  1  Hal.  P.  C.  *  1  C©.  plice  in  the  treafons  of  Roger  earl  of 

b  When,  in  4  Edw.  III.  the  king  de-    Mortimer,  they  came  before  the  king  in 
raanded  the  earls,  barons,  and  peers,  to    parliament,  and  faid  all  with  one  voice, 
give  judgment  a^ainft  Simon  de  Bere-    that  the  laid-  Simon  was  not  their  peer; 
ford,  who  bad  been  a  notorious  accona*    and  .therefore  they  were  not  bound  r.? 
Vol,  IV.  X  judge 
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crime  (i).  And  they  ufually  (in  cafe  of  an  impeachment  of 
a  peer  for  treafon)  addrefs  the  crown  to  appoint  a  lord  high 
fteward,  for  the  greater  dignity  and  regularity  of  their  pro- 
ceedings v  which  high  fteward  was  formerly  elefted  by  the 
peers  themfelves,  though  he  was  generally  commiflioned  by 


judge  him  as  a  peer  of  the  land.  And 
when  afterwards,  in  the  fame  parlia- 
ment, they  were  prevailed  upon,  in  re- 
fpect  ot  the  notoriety  and  heinoufnefs  of 
hib  crimes,  to  receive  the  charge  and  to 
give  judgment  againft  him,  the  follow- 
ing protcft  and  provifo  was  entered  in 
the  parliament-roll.  li  And  it  is  allented 
**  and  accorded  by  our  lord  the  king, 
**  and  all  the  great  men,  in  full  parlia- 
'**  merit,  that  albeit  the  peers,  as  judges 
4C  of  the  parliament,  have  taken  upon 
**  them  in  the  pretence  of  our  lord  the 
**  king  to  make  and  render  the  faid  j  udg- 
**  mentj  yet  the  peers  who  now  are,  or 


<(  mall  be  in  time  to  come,  be  not  bound 
P  or  charged  to  render  judgment  upon 
"  others  than  peers ;  nor  that  the  peers 
"  of  the  laud  have  power  to  do  this,  tut 
"  thereof  ought  ever  to  be  difcharged 
"  and  acquitted ;  and  that  the  aforefaid 
i(  judgment  now  rendered  be  not  drawn 
H  to  example  or  eonfequence  in  time  to= 
"  come,  whereby  the  faid  peers  may  be 
*'  charged  hereafter  to  judge  others  than 
"  their  peers,  contrary  to  the  laws  of  the 
*'  landy  if  the  like  cafe  happen,  which, 
64  God  forbid."  (Rot.  Pari.  ^EdwJ I /. 
n.  2  <S'  6.  2  Brad.  Hirh  190.  Selde%< 
judic.  in  pari,  ch,  1.) 


(  i )  But  according  to  the  faff  refolution  of  the  houfe  of  lords,  3. 
commoner  may  be  impeached  for  a  capital  offence. — On  the  26th 
ef  March  1680,  Edward  Fitzharris  a  commoner  was  impeached 
Ly  the  commons  of  high  treafon.  Upon  which  the  attorney  ge- 
neral acquainted  the  peers  that  he  had  an  order  from  the  king  to 
profecute  Fitzharris  by  indictment,  and  a  queftion  thereupon  was 
put,  whether  he  mould  be  proceeded  again  11  according  to  the  courfe 
of  the  common  law  or  by  way  of  impeachment,  and  it  was  refolved 
againft  proceeding  in  the  impeachment.  13  Lords'  Journ.  p.  755. 
Fitzharris  was  afterwards  profecuted  by  indictment,  and  he  pleaded 
in  abatement  that  there  was  an  impeachment  pending  againft  him 
for  ^he  fame  offence  ;  but  this  plea  was  overruled,  and  he  was  con- 
victed and  executed.  But  on  the  26th  of  June  1689,  Sir  Adam  Blair 
andfour  other  commoners  were  impeached  for  high  treafon,  in  having 
publifhed  a  proclamation  of  James  the  fecond.  On  the  2d  of  July 
a  long  report  of  precedents  was  produced,  and  a  queftion  was  put 
to  the  judges  whether  the  record  4  Edw.  III.  N°  6.  was  a  ftatute. 
They  anfwered,  as  it  appeared  to  them  by  the  copy,  they  believed 
jt  to  be  a  ftatute  ;  but  if  they  faw  the  roll  itfelf,  they  could  be  more 
pofitive.    It  was  then  moved  to  aik  the  judges,  but  the  motion 

was 
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the  king  c ;  but  it  hath  of  late  years  been  ftrenuriufly  main^ 
tainedd,  that  the  appointment  of  an  high  fteward  in  fuch 
cafes  is  not  indifpenfably  neceffiry,  but  that  the  houfe  may 
proceed  without  one.  The  articles  of  impeachment  are  a 
kind  of  bills  of  indictment,  found  by  the  houfe  of  commons, 
and  afterwards  tried  by  the  lords ;  who  arc  in  cafes  of  mif- 
demefnors  confidered  not  only  as  their  own  peers.,  but  as  the 
peers  of  the  whole  nation.  This  is  a  cuftom  derived  to  us 
from  the  conftitution  of  the  antient  Germans  \  who  in  their 
great  councils  fometimes  tried  capital  accufations  relating  to 
the  public  :  "  licet  apud  conjilium  accufare  quoquc,  et  difcrimeti 
<:  capitis  intendere  e."  And  it  has  a  peculiar  propriety  in  the 
Englifh  conftitution  j  which  has  ifiuch  improved  upon  the 
antient  model  imported  hither  from  the  continent.  For, 
though  in  general  the  union  of  the  legiflative  and  judicial 
powers  ought  to  be  moft  carefully  avoided f,  yet  it  may 
happen  that  a  fubjecl,  intruded  with  the  adminiftration  of 
public  affairs,  may  infringe  the  rights  of  the  people,  and  be 
guilty  of  fuch  crimes,  as  the  ordinary  magiftrate  either 
dares  not  or  cannot  punifh.  Of  thefe  the  representatives  of  [  261  J 
the  people,  or  houfe  of  commons,  cannot  properly  judge; 
becaufe  their  conftituents  are  the  parties  injured :  and  can 
therefore  only  impeach.  But  before  what  court  fhall  this 
impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  fwayed  by  the  authority  of  fo 
powerful  an  accufer.  Reafon  therefore  will  fuggeft,  that 
this  branch  of  the  legiflature,  which  reprefents  the  people, 

c  1  Hal.  P,  C.  3  50,  e  Tacit,  de  moi\  Germ.  I2„ 

<1  Lords'  Journ.  12  May  1679.  Com.       f  See  Vol.  I.  pag.  269. 
journ.  15  May  1679.  *42>  &c- 


was  negatived,  whether  by  this  record  the  lords  were  barred  from 
trying  a  commoner  for  a  capital  crime  upon  an  impeachment  of 
the  commons.  And  they  immediately  refolved  to  proceed  in  this 
impeachment,  notwithstanding  the  parties  were  commoners  and 
charged  with  high  treafon.    14  Lords9  journ.  p.  260. 

But  the  impeachment  was  not  profecuted  with  effect,  on  account 
^f  an  intervening  diffolution  of  the  parliament. 
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muft  bring  it  s, charge  before  the  other  branch,  which  con- 
fills  of  the  nobility,  who  have  neither  the  fame  interefts,  nor 
the  fame  pailions  as  popular  affemblies  ^    This  is  a  vail  fu- 
periority,  which  the  conftitution  of  this  ifland  enjoys,  over 
thofe  of  the  Grecian  or  Roman  republics  *,  where  the  people 
were  at  the  fame  time  both  judges  and  accufers.    It  is  pro- 
per that  the  nobility  mould  judge,  to  infure  juftice  to  the 
accufed  ;  as  it  is  proper  that  the  people  mould  accufe,  to 
infure  juftice  to  the  commonwealth.  And  therefore,  among 
other  extraordinary  circumitances  attending  the  authority  of 
this  court,  there  is  one  of  a  very  fingular  nature,  which  was 
infifted  on  by  the  houfe  of  commons  in  the  cafe  of  the  earl  of 
Danby  in  the  reign  of  Charles  II. h;  and  it  is  now  enabled 
by  ftatute  12  &  13  W.  III.  c.  2.  that  no  pardon  under  the 
great  feal  {hall  be  pleadable  to  an  impeachment  by  the  com- 
mons of  Great  Britain  in  parliament 1  (2). 

2.  The  court  of  the  lord  high  Jleward  of  Great  Britain  k 
is  a  court  inftituted  for  the  trial  of  peers,  indicated  for  treafon 
or  felony,  or  for  mifprifion  of  either  *.  The  office  of  this 
great  magiftrate  is  very  antient ;  and  was  formerly  heredi- 
tary, or  at  leaft  held  for  life,  or  dum  be  fie  fegejferit:  but  now 
it  is  ufually,  and  hath  been  for  many  centuries  paft  m,  granted 

s  Montefq.-  Sp.  L.  xi.  6. 
51  Com.  Jouin.  5  May  1679. 
1  See  cb.  31. 

*  4  Inft.  58.  2  Hawk,  P.  C.  5.421 


(2)  In  the  impeachment  of  Warren  Mailings,  Efq.  it  was  con- 
fidently advanced,  that  the  lords  are  not  bound  to  obfervc  the  fame 
rules  of  evidence  in  an  impeachment,  as  are  admitted  in  criminal  trials 
in  the  inferior  courts.  The  high  reputation  of  thofe,  whoftrenuoufly 
maintained  this  doctrine,  induced  the  editor  to  endeavour  to  prove, 
that  it  was  not  only  contrary  to  all  precedent  and  authority,  but 
repugnant  to  the  firft  and  great  principles  both  of  the  Englifh  law 
.and  conftitution,  in  a  pamphlet,  entitled  "  A  Differtation,  (hewing 
"  that  the  houfe  of  lords  in  cafes  of  judicature  are  bound  by  pre- 
"  cifely  the  fame  rules  of  evidence,  as  are  obferved  by  all  other 
"  courts."    See  more  upon  impeachments  in  page  399. 

pro 


2  Jon.  54. 

1  1  Bulftr.  198. 
m  Pryn.  on  4  Iriffci  46. 
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pro  hac  vice  only  ;  and  it  hath  been  the  conftant  practice 
(and  therefore  feems  now  to  have  become  necefiary)  to  grant 
it  to  a  lord  of  parliament,  elfe  he  is  incapable  to  try  fuch  [  262  ] 
delinquent  peer  n.  When  fuch  an  indictment  is  therefore 
found  by  a  grand  jury  of  freeholders  in  the  king's  bench,  or 
at  the  affifes  before  the  juftices  of  oyer  and  terminer ,  it  is  to 
be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  fteward,  which  only  has  power  to  determine  it.  A  peer 
may  plead  a  pardon  before  the  court  of  king's  bench,  and  the 
judges  have  power  to  allow  it;  in  order  to  prevent  the  trou- 
ble of  appointing  an  high  fteward,  merely  for  the  purpofe  of 
receiving  fuch  plea.  But  he  may  not  plead,  in  that  inferior 
court,  any  other  plea ,  as  guilty  9  or  not  guilty^  of  the  in- 
dictment: but  only  in  this  court:  becaufe,  in  tonfequence 
of  fuch  plea,  it  is  poffible  that  judgment  of  death  might  be 
awarded  againft  him.  The  king  therefore,  in  cafe  a  peer  be 
indicted  for  treafon,  felony,  or  mifprifion,  creates  a  lord  high 
fteward  pro  hac  vice  by  commiffion  under  the  great  feal  ; 
which  recites  the  indictment  lb  found,  and  gives  his  grace 
power  to  receive  and  try  it  fecundum  legem  et  confuetudmem 
Angliae.  Then,  when  the  indictment  is  regularly  removed, 
by  writ  of  certiorari^  commanding  the  inferior  court  to  cer- 
tify it  up  to  him,  the  lord  high  fteward  directs  a  precept  to 
a  ferjeant  at  arms,  to  fummon  the  lords  to  attend  and  try  the 
indicted  peer.  This  precept  was  formerly  iffued  to  fummon 
only  eighteen  or  twenty,  felected  from  the  body  of  the  peers : 
then  the  number  came  to  be  indefinite ;  and  the  cuftom  was, 
for  the  lord  high  fteward  to  fummon  as  many  as  he  thought 
proper,  (but  of  late  years  not  lefs  than  twenty-three  °,)  and 
that  thofe  lords  only  (hould  fit  upon  the  trial  (3):  which  threw 

n  Qutind  un  feigneur  de  parlement  pur  [aire  venir  xx  feigneurs,  ou  xviif, 

f'rrr a  ar rem  de  treafon  ou felony \leroy  f  ar  tfic.   (Yeaib.  13  Hen.  VIL1,  ir.)  See 

fes  lettres  patents  fern  un  grand  et /age  Staundf. .  P.  C.  152.  3  Infl.  28.  4  Init. 

feigneur  d'eftrc  le  grand  fen- fchald' Ang~  59.  2  Hawk.  P.  C.  5.   Barn  234. 

leterre  :  qui — doit  /aire  nn  precept   0  Kelynge.  56. 


(3)  The  decifion  is  by  a  majority,  but  a  majority  cannot  con- 
T}&,  unlefs  it  confifts  of  twelve  or  more.  See  3  vol.  p.  376.  n.  20. 

/  Y  3  a  mon* 
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a  monftrous  weight  of  power  into  the.  hands  of  the  crown,  and 
this  it's  great  officer,  of  felc&ing  only  fuch  peers  as  the  then 
predominant  party  fliould  moll  approve  of.  And  accordingly, 
when  the  earl  of  Clarendon  fell  into  difgrace  with  Charles  IL 
£  263  ]  there  was  a  defign  formed  to  prorogue  the  parliament,  in  or- 
der to  try  him  by  a  feleft  number  of  peers  :  it  being  doubted 
whether  the  whole  hcufe  could  be  induced  to  fall  in  with  the 
views  of  the  court  p.  But  now,  by  ftatute  7  W.  HI.  c.  3, 
upon  all  trials  of  peers  for  treafon  or  mifprifion,  all  the 
peers  who  have  a  right  to  fit  and  vote  in  parliament  (hall 
be  fummoned,  at  leaft  twenty  days  before  fuch  trial,  to  ap-» 
pear  and  vote  therein  •,  and  every  lord  appearing  (hall  vote 
In  the  trial  of  fuch  peer,  fir  ft  taking  the  oaths  of  allegiance 
and  fupremacy,  and  fubfcribing  the  declaration  againft  po-* 
pery  (4), 

During  the  feflion  of  parliament  the  trial  of  an  indi&ed 
peer  is  not  properly  in  the  court  of  the  lord  high  fteward, 
but  before  the  court  laft  mentioned,  of  our  lord  the  king  in 
parliament  i.  It  is  true,  a  lord  high  fteward  is  always  ap- 
pointed in  that  cafe,  to  regulate  and  add  weight  to  the  pro- 
ceedings :  but  he  is  rather  in  the  nature  of  a  fpeaker  pro 

V  Carte's  life  of  Ormonde.  Vol,  II.  q  Foil.  141. 


(4)  As  a  peer  cannot  have  the  benefit  of  a  challenge  like  a  com- 
moner, (1  Hqrg.St.  Tr,  198.  388*)  it  is  fomewhat  furprifing  that 
this  manifeft  improvement  of  the  law  and  conftitution  was  not  ex- 
tended to  trials  of  peers  for  all  felonies,  in  the  court  of  the  lord 
high  fteward.  Lord  Mountmorres  informs  us  that  there  are  but 
two  inftances  of  the  trials  of  peers  in  Ireland,  viz.  of  vifcount 
Netterville  in  1743?  and  of  lord  Santry  about  the  fame  time.  The 
firil  was  tried  in  the  high  court  of  parliament,  the  latter  in  the 
court  of  the  high  fteward.  They  were  both  indicted  for  murder. 
Lord  Netterville  was  acquitted  ;  Lord  Santry  was  convicted,  but 
pardoned  as  to  his  life.  Upon  Lord  Santry's  trial  all  the  peers  were 
fummoned,  though  the  regulation  of  7  W.  III.  was  not  introduced 
into  Ireland  till  the  year  1 773.  Lord  Mountm.  2  vol.  197.  Mur- 
der is  high  treafon  by  the  law  of  Ireland, 

6  tempore^ 
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tempore )  or  chairman  of  the  court,  than  the  judge  of  it ;  for 
the  collective  body  of  the  peers  are  (Herein  the  judges  both 
of  law  and  fact,  and  the  high  fteward  has  a  vote  with  tli€ 
reft,  in  right  of  his  peerage.  But  in  the  court  of  the  lord 
high  fteward,  which  is  held  in  the  recefs  of  parliament,  he 
is  the  fole  judge  of  matters  of  law,  as  the  lords  triors  are  in 
matters  of  fact  -y  and  as  they  may  not  interfere  with  him  in 
regulating  the  proceedings  of  the  court,  fo  he  has  no  right 
to  intermix  with  them  in  giving  any  vote  upon  the  trial r- 
Therefore,  upon  the  conviction  and  attainder  of  a  peer  for 
murder  in  full  parliament,  it  hath  been  holden  by  the  judges  s> 
that  in  cafe  the  day  appointed  in  the  judgment  for  execution 
fhould  lapfe  before  execution  done,  a  new  time  of  execution 
may  be  appointed  by  either  the  high  court  of  parliament, 
during  it's  fitting,  though  no  high  fteward  be  exifting ;  or, 
in  the  recefs  of  parliament,  by  the  court  of  king's  bench,  the 
record  being  removed  into  that  court. 

It  has  been  a  point  of  feme  controverfy,  whether  the  [  264  ] 
bifliops  have  now  a  right  to  fit  in  the  court  of  the  lord  high 
fteward,  to  try  indictments  of  treafon  and  mifprifion.  Some 
incline  to  imagine  them  included  under  the  general  words  of 
the  ftatute  of  king  William,  "  all  peers,  who  have  a  right 
"  to  fit  and  vote  in  parliament :"  but  the  exprefiic:i  had  been 
much  clearer,  if  it  had  been,  "  ail  lords"  and  not,  "  all 
(i  peers for  though  bifliops,  on  account  of  the  baronies 
annexed  to  their  bifliopricks,  are  clearly  lords  of  parliament, 
yet,  their  blood  not  being  ennobled,  they  are  not  univerfally 
allowed  to  be  peers  with  the  temporal  nobility  :  and  perhaps- 
this  word  might  be  inferted  purpofely  with  a  view  to  exclude 
them.  However,  there  is  no  inftance  of  their  fitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments 
in  full  parliament,  much  lefs  in  the  court  we  are  now  treat- 
ing of ;  for  indeed  they  ufually  withdraw  voluntarily,  but 
enter  a  proteft  declaring  their  right  to  ftay.  It  is  obfervable 
that,  in  the  eleventh  chapter  of  the  conftitutions  of  Claren- 
don, made  in  parliament  1 1  Hen.  II.  they  are  exprefsly  ex- 

jt  State  Trials,  Vol  IV.  214.  232,  3.  *  l39» 

Y  4  cufed* 
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cufed,  rather  than  excluded,  from  fitting  and  voting  in  trials, 
when  they  come  to  concern  life  or  limb:  u  epifcopi>  ficut 
*tf  caeteri  baronesy  debent  inter  ejfe  judiciis  cum  baronibus,  quoufque 
u  pervcniatur  ad  diminution  em  membrornm^  vel  ad  mortem 
and  Becket's  quarrel  with  the  king  hereupon  was  not  on  ac- 
count of  the  exception,  (which  was  agreeable  to  the  canon 
law,)  b\it  of  the  general  rule,  that  compelled  the  bifhops  to 
attend  at  all.  And  the  determination  of  the  houfe  of  lords 
-in  the  earl  of  Danbv's  cafe  1  which  hath  ever  fince  fieen  ad- 
hered -to,  is  confonant  to  thefe  conftitutions;  "that  the 
"  lords  fpiritual  have- a  right  to  ftay  and  fit  in  court  in  ca- 
"  pital  cafes,  till  the  court  proceeds  to  the  vote  of  guilty,  or 
"  not  guilty."  It  mud  be  noted,  that  this  refolution  extends 
only  to  trials  in  full parliament :  for  to  the  court  of  the  lord 
high  fteward  (in  which  no  vote  can  be  given,  but  merely 
that  of  guilty,  or  not  guilty)  no  bifhop,  as  fuch,  ever  was  or 
could  be  fummoned  y  and  though  thejtatute  of  king  "William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  court 
of  parliament,  yet  it  never  intended  to  new-model  or  alter 
it's  conftitution ;  and  consequently  does  not  give  the  lords 
fpiritual  any  right  in  cafes  of  blood  which  they  had  not  be- 
fore11. And  what  makes  their  exclufion  more  reafonable,  is* 
that  they  have  no  right  to  be  tried  themfelves  in  the  court  of 
the  lord  high  fteward  w,  and  therefore  furely  ought  not  to  be 
judges  there.  For  the  privilege  of  being  thus  tried  depends 
upon  nobility  of  blood,  rather  than  a  feat  in  the  houfe  ;  as 
appears  from  the  trials  of  popifh  lords,  of  lords  under  age, 
and  (fince  the  union)  of  the  Scots  nobility,  though  not  in 
the  number  of  the  fixteen ;  and  from  the  trials  of  females, 
fuch  as  the  queen  confort  or  dowager,  and  of  all  peerefles 
by  birth  ;  and  peerefles  by  marriage  alfo,  unlefs  they  have, 
when  dowagers,  difparaged  themfelves  by  taking  a  commoner 
to  their  fecond  hufband  (5). 

1  Lords'  Journ.  15  May  1679.  w  BrQ.  Mr.  t.  Trial.  142. 

uFoil.  24S. 


(5)  But  peerefles  by  marriage  cannot  be  faid  to  be  ennobled  by 
blood  ;  for  after  the  death  of  their  hulbands  they  have  even  a  lefs 

eitate 
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3.  The  court  of  king's  bench*,  concerning  the  nature  of 
which  we  partly  inquired  in  the  preceding  book  was  (we 
may  remember)  divided  into  a  croiun  fide,  and  a  plea  fide. 
And  on  the  crown  fide,  or  crown  office,  it  takes  cognizance 
of  all  criminal  caufes,  from  high  treafon  down  to  the  mod 
trivial  mifdemefnor  or  breach  of  the  peace.  Into  this  court 
alfo  indictments  from  all  inferior  courts  may  be  removed  by 
writ  of  certiorari ,  and  tried  either  at  bar,  or  at  nijl  priiis,  by  a 
jury  of  the  county  out  of  which  the  indictment  is  brought  (6). 
The  judges  of  this  court  are  the  fupreme  coroners  of  the 
kingdom.  And  the  court  itfelf  is  the  principal  court  of  cri- 
minal jurifdiction  (though  the  two  former  are  of  greater  dig- 
nity) known  to  the  laws  of  England.  For  which  reafon  by 
the  coming  of  the  court  of  king's  bench  into  any  county,  (as 
it  was  removed  to  Oxford  on  account  of  the  ficknefs  in  1665,) 
all  former  commifiions  of  oyer  and  terminer,  and  general  gaol 
delivery,  are  at  once  abforbed  and  determined  ipfo  faclo  :  in 
the  fame  manner  as  by  the  old  Gothic  and  Saxon  conftitu- 

x  4lnft.  70.  2Hal.P.C.2.  zHawk.       r  See  Vol.  III.  pag.  41. 
P.  C.  6. 


eftate  in  their  nobility  than  bifhops,  it  being  only  durante  viduitate* 
See  the  editor's  conjecture  how  the  notion  was  originally  intro- 
duced that  bifhops  were  not  entitled  to  a  trial  by  the  peers  in  par- 
liament, Vol.  I.  p.  401.  n.  8.  Since  that  note  was  written,  the  edi- 
tor has  been  happy  in  finding  what  he  fuggefted  only  as  a  conjec- 
ture drawn  from  general  principles,  confirmed  by  the  more  cxten- 
iive  learning  of  the  late  Vinerian  profeffor "Mr.  Wooddefon,  who 
not  only  has  adopted  the  fame  opinion,  but  has  adduced  in  confirm- 
ation of  it  feveral  inflances  of  bifhops,  who  being  arraigned  before 
a  jury,  demanded  the  privileges  of  the  church,  and  difclaimed  the 
authority  of  all  fecular  jurifdictions.    2  Woodd.  585. 

(6)  All  informations  filed  in  the  court  of  king's  bench,  and  all 
indictments  removed  there  by  certiorari,  if  not  tried  at  the  bar  of 
the  court,  which  rarely  happens,  mult  be  tried  at  the  affiles  by 
writ  of  tvfi  ftiw% 


tions, 
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tions,  "jure  vetufto  oltenuit*.  quievijje  omnia  inferior  a  judicia, 
u  dicente  jus  rege  z  (7)." 

Into  this  court  of  king's  bench  hath  reverted  all  that 
was  good  and  falutary  of  the  jurisdiction  of  the  court  of flar- 
chamber  >  camera  jldlata  1 :  which  was  a  court  of  very  antient 


s  Stiernhook,  Li.  c.z. 

*  This  is  faid  (Lamb.  Arch.  154)  to 
have  been  fc  called,  either  from  the  Sax- 
en  word  j*teofian  iojieer  or  govern  ; — 
or  from  it's  punifhing  the  crimen  jiettio- 
iiatu$,ov  cofenage;— -or  becaufc  the  room 
wherein  it  fate,  the  old  council  chamber 
of  the  palace  of  Weflrminfter,  (Lamb. 
14S.)  which  is  now  converted  into  the 
lottery  office,  and  forms  the  eailern  fide 
of  new  palace-yard,  was  full  of  win- 
dows;—or  (to  which  fir  EdWard  Gokf, 
4Jnft.  66.  accedes)  becauie  hajjly  the 
roof  thereof  was  at  the  fnll  garni  (bed 
with  gilded Jidrs%  As  all  theie  are  merely 
conjectures,  (for  no  ftars  are  now  in  the 
roof,  nor  any  are  faid  to  have  remained 
there  fo  late  as  the  reign  of  queen  Eliza- 
beth,) it  may  be  allowable  topropofe  an- 
other conjedural  ety  ruol^gy,  as  plaufibie 
perhaps  as  any  of  them.  It  is  well  known 
that,  before  the  banimment  of  the  Jews 
under  Edward  I.  their  contrails  and  obli- 
gations were  denominated  in  our  antient 
\eco\'d$fiarra  ort/t<7m,froma  corruption 
of  the  Hebrew  word,  jlieiar,  a  covenant, 
(Tovey's  AngL  judaic.  32  Selden.  tit. 


of  hon.  ii.  34.   Uxor*  Ebraic.  i.  14.) 

Thefe  ftarrs,  by  an  ordinance  of  Richard 
the  fi'rft;  preferved  5y  Hovedcn,  were 
commanded  to  be  enrolled  and  depofttcd 
in  cherts  under  three  keys  in  certain 
places ;  one,  and  the  molt  confiderable, 
of  which  was  in  the  king's  exchequer  at 
Weftminfter;  and  no  ftarr  was  allowed 
to  bevahd,  unlefs  it  were  found  in  fome 
of  the  faid  repertories,  f  Memorand.  in 
Scacc.  P.  6  Ed'tn.  t.  prefixed  to  May- 
n aid's  year-book  of  Edw,  II.  fol.  8. 
Madox.  hift.  exch.  c.  vii.  §  4,  5,  6.) 
The  room  at  the  exchequer,  where  the 
cherts  containing  thefe  ftarrs  were  kept, 
was  probably  called  the  Jia)  r -chamber  ; 
and,  when  the  Jews  were  expelled  the 
kingdom,  was  applied  to  the  ufe  of  the 
king's  council,  fitting  in  their  judicial 
capacity.  To  confirm  this,  the  firft 
time  the  Mar-chamber  is  mentioned  in 
any  record,  it  is  faid  to  have  been  fituated 
near  the  receipt  of  the  exchequer  at 
Wefrminfter ;  (the  king's  council,  his 
chancellor,  trrafu;  er,  j  unices,  and  other 
fages,  were  an%mt>led  en  te  chambrc  des 
fieille*  prcs  la  rcfccipl  ut  Wejimbtfisr . — 

CLavf. 


(7)  But  by  the  25  Geo.  III.  c.  18.  it  isena&ed  that  the  feffion. 
of  oyer  and  terminer,  and  gaol  delivery  of  the  gaol  of  Newgate, 
for  the  county  of  Middlefex,  (hall  not  be  difcontinued  on  ac- 
count of  the  commencement  of  the  term,  and  the  fitting  of  the 
court  of  king's  bench  at  Weftminfter,  but  may  be  continued  till 
the  bufinefs  is  concluded.  And  the  32  Geo.  III.  c.  48.  was 
pafTed  to  continue  in  like  manner  the  feffions  of  the  peace,  and 
of  oyer  and  terminer,  held  before  the  juftices  of  the  peace  fear 
the  county  of  Middlefex> 

original* 
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original5,  but  new  modelled  by  ftatutes  3  Hen.  VII.  c.  i, 

and  21  Hen.  VIII.  c.  20.  confifting  of  divers  lords  fpiritual 

and  temporal,  being  privy  counfellors,  together  with  two 

judges  of  the  courts  of  common  law,  without  the  intervention 

of  any  jury.    Their  jurifdietion  extended  legally  over  riots, 

perjury,  mifbehaviour  of  iherifFs,  and  other  notorious  mifde- 

mefnors,  contrary  to  the  laws  of  the  land.    Yet  this  was  [  267  3 

afterwards  (as  lord  Clarendon  informs  usc)  ftretched  to 

*'  the  aflcrting  of  all  proclamations,  and  orders  of  ftate  :  to 

"  the  vindicating  of  illegal  commifiions,  and  grants  of  mo- 

u  nopolies  ;  holding  for  honourable  that  which  pleafed,  and 

u  for  jufi  that  which  profited,  and  becoming  both  a  court 

u  of  law  to  determine  civil  rights,  and  a  court  of  revenue  to 

*  enrich  the  treafury  ;  the  council  table  by  proclamations 

u  enjoining  to  the  people  that  which  was  not  enjoined  by 

*(  the  laws,  and  prohibiting  that  which  was  not  prohibited ; 

((  and  the  ftar-chamber,  which  confifted  of  the  fame  perfons 

"  in  different  rooms,  cenfuring  the  breach  and  difobedience 

"  to  thofe  proclamations  by  very  great  fines,  imprisonments, 

"  and  corporal  Severities :  fo  that  any  difrefpe£t  to  any  afts 

"  of  ftate,  or  to  the  perfons  of  llatefmen,  was  in  no  time 

*c  more  penal,  and  the  foundations  of  right  never  more  in 

Clattf.  41  Edzv.III.m.  13,)  For  in  pro-  in  law  latin  camera  Jtellata  $  which  con- 

cefs  of  time,  when  the  meaning  of  the  tinued  to  be  the  ftyle  in  latin  till  the 

Jewifli  Jlarrs  was  forgotten,  the  word  difiblution  of  that  court  (8). 

tl  or -chamber  was  naturally  rendered  in        b  Lamb.  Arch,  156. 

law  french,  le  chaumbre  des  efte'dlcs,  and       c  Kilt,  of  reb.  book  1  Sc  3. 


(8)  In  one  of  the  llatutes  of  the  univerfity  of  Cambridge,  the 
antiquity  of  which  is  not  known,  the  word  Jlarrum  is  twice  ufed 
for  a  fchedule  or  inventory.  The  ftatute  is  intitled  Be  compu- 
tation procuraiorum>  and  it  directs  that  in  Jtne  computi  jiat  flarrum 
per  modum  dividends,  in  quo  ponentur  omnia  remanentia  in  csmmunl 
cifld  tarn  pignora  quam  pecunia,  ac  etiam  arreragia  et  debit  a,  it  a 
quod  omnibus  conjlare  potent  evidenter,  in  quo  Jlatu  tunc  univer/itas 
fuerit  quoad  bona,  &c.  Stat.  Acad.  Cant.  p.  32.  Such  inven- 
tories would  be  made  at  the  king's  exchequer,  and  the  room 
where  they  were  depofited  would  probably  be  called  the  Star- 
chamber. 

??  danger 
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«  danger  to  be  deftroyed."  For  which  reafons  it  was  finally 
abolifhed  by  ftatute  16  Car.  I.  c.  10.  to  the  general  joy  of 
the  whole  nation  '. 

4.  The  coin*  of  chivalry  c,  of  which  we  alfo  formerly 
{poke  f  as  a  mi]  it  :«ry  court,  or  court  of  honour,  when  held 
before  the  earl  r  mrfhal  only,  is  alfo  a  criminal  court,  when 
held  before  tb  ord  high  conftable  of  England  jointly  with 
the  earl  marfiiah  And  then  it  has  jurifdiclion  over  pleas 
of  life  and  number,  arifmg  in  matters  of  arms  and  deeds 
of  war,  as  wejU  out  of  the  realm  as  within  it.  But  the  cri- 
£  268  ]  minal,  as  -v  ejl  as  civil  part  of  it's  authority,  is  fallen  into 
entire  difufe  ;  there  having  been  no,  permanent  high  con- 
ftable of  England  (but  only  pro  hac  vice  at  coronations  and 
the  like ;  iince  the  attainder  and  execution  of  Stafford  duke 
of  Buc  righam  in  the  thirteenth  year  of  Henry  VIII  \  the 
authority  and  charge,  both  in  war  and  peace,  being  deemed 
too  ample  for  a  fubjecl;  :  fo  ample,  that  when  the  chief 
juftice  Fineux  was  afked  by  king  Henry  the  eighth,  how 
far  they  extended,  he  declined  anfwering  :  and  faid,  the  de- 
cifion  of  that  queltion  belonged  to  the  law  of  arms',  and  not 
to  the  law  of  England  f. 

d  The  juft  odium  into  which  this 
tribunal  had  fallen  before  it's  diiToJu- 
t"ion,  has  been  theoccafion  that  few  me- 
morials have  reached  us  of  it's  nature, 
jurifdicYion,  and  practice;  except  fuch 
as  on  account  of  their  enormous  op- 
preflTion,  are  recorded  in  the  hiftones  of 
the  times.  There  are  however  to  be 
met  with  fome  reports  of  its  proceed- 
ings in  Dyer,  Croke,  Coke,  and  other 
reporters  of  that  age,  and  fome  in  ma- 
nufcript;  of  which  the  author  has  two; 
one  from  40  Eliz.  to  13  Jac.  I.  the  othor 
for  the  firft  three  years  of  king  Charles  j 


and  there  is  in  the  Britifh  Mufeum 
(HarJ.  MSS.  Vol.  I.  n°.  1226)  a  very 
full,  methodical,  and  accurate  account 
of  the  conftitution  and  courfe  of  this 
court,  compiled  by  William  Hudfon  of 
Gray's  Inn,  an  eminent  practitioner 
therein  (9)  :  and  a  fliort  account  of  the 
fame,  with  copies  of  all  it's  procefs,  may 
alfo  be  found  in  18  Rym.  Foed,  192, 
&c. 

e  4  Lift.  123.  2  Hawk.  P.  C.  9. 

f  See  Vol.  III.  pag.68. 

s  Duck,  de  author  it.  jur.  civ. 


(9)  Hudfon's  Treatife  of  the  Court  of  Star-Chamber  is  now 
publiilied  at  the  beginning  of  the  2d  V ol.  of  Colle&anea  Juridica. 

5.  The 
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5.  The  high  court  of  admiralty  h,  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  ftiled  the  judge  of 
the  admiralty,  is  not  only  a  court  of  civil,  but  alfo  of  cri- 
minal jurifdi£tion.  This  court  hath  cognizance  of  all 
crimes  and  offences  committed  either  upon  the  fea,  or  on 
the  coafts,  out  of  the  body  or  extent  of  any  Englifh  county  ; 
and  by  ftatute  15  Ric.  II.  c.  3.  of  death  and  mayhem  hap- 
pening in  great  fhips  being  and  hovering  in  the  main  dream 
of  great  rivers,  below  the  bridges  of  the  fame  rivers,  which 
are  then  a  fort  of  ports  or  havens  ;  fuch  as  are  the  ports  of 
London  and  Gioucefler,  though  they  lie  at  a  great  diftance 
from  the  fea.  But,  as  this  court  proceeded  without  jury,  in 
a  method  much  conformed  to  the  civil  law,  the  exercife  of  a 
criminal  jurifdiction  there  was  contrary  to  the  genius  of  the 
law  of  England  ;  inafmuch  as  a  man  might  be  there  de- 
prived of  his  life  by  the  opinion  of  a  fingle  judge,  without 
the  judgment  of  his  peers.  And  befides,  as  innroent  per- 
fons  might  thus  fall  a  facrifice  to  the  caprice  of  Tingle  man, 
fo  very  grofs  offenders  might,  and  did  frequently  efcape  pu- 
nifhment  :  for  the  rule  of  the  civil  law  is,  how  reafonably  I 
fhall  not  at  prefent  inquire,  that  no  judgment  of  death  can 
be  given  againft  offenders,  without  proof  by  two  witnefies, 
or  a  confeffion  of  the  facT:  by  themfeJves.  This  was  always 
a  great  offence  to  the  Engliffi  nation  :  and  therefore  in  the 
eighth  year  of  Henry  VI.  it  was  endeavoured  to  apply  a 
remedy  in  parliament :  which  then  mifcarried  for  want  of  [  269  J 
the  royal  affent.  However,  by  the  ftatute  23  Hen.  VIII. 
c.  15.  it  was  enacted,  that  thefe  offences  mould  be  tried  by 
commiffioners  of  oyer  and  terminer ;  under  the  king's  great 
feal ;  namely,  the  admiral,  or  his  deputy,  and  three  or  four 
more ;  (among  whom  two  common  law  judges  are  ufually 
appointed  ;)  the  indictment  being  firft  found  by  a  grand 
jury  of  twelve  men,  and  afterwards  tried  by  a  petty  jury  : 
and  that  the  courfe  of  proceedings  mould  be  according 
to  the  law  of  the  land.  This  is  now  the  only  method 
of  trying  marine  felonies  in  the  court  of  admiralty  :  the 
judge  of  the  admiralty  (till  prefiding  therein,  as  the  lord 


1>  4  Inft.  134.  147. 

8 


mayor 
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mayor  is  the  prefident  of  the  feffion  of  oyer  and  terminer 
in  London  (10). 

These  five  courts  may  be  held  in^any  part  of  the  king- 
dom, and  their  jurifdidtion  extends  over  crimes  that  arife 
throughout  the  whole  of  it,  from  one  end  to  the  other, 
What  follow  are  alfo  of  a  general  nature,  and  univerfally 
diffafed  over  the  nation,  but  yet  are  of  a  local  jurifdidtion, 
and  confined  to  particular  diftricts.    Of  which  fpecies  are 

6,  7.  The  courts  of  oyer  and  terminer,  and  general  gaol 
delivery  1  ;  which  are  held  before  the  king's  commifiioners, 
among  whom  are  ufually  two  judges  of  the  courts  at 
Weftminfter,  twice  in  every  year  in  every  county  of  the 
kingdom  ;  except  the  four  northern  ones,  where  they  are 
held  only  once,  and  London  and  Middlefex,  wherein  they 
are  held  eight  times.  Thefe  were  liightly  mentioned  in  ths 
preceding  book  k.  We  then  oblerved,  that,  at  what  is  ufu- 
ally called  the  alTifes,  the  judges  fit  by  virtue  of  five  fever&l 
authorities  :  two  of  which,  the  commiffion  of  ajfife  and  it's 

"  4  Inft.  162.  168.   2  Hal.  P.  C.  22.        k  See  Vol  III.  pag.  60. 
.32*    2  Hawk.  P.  C.  14.  25. 


(10)  The  jurifdi&ion  of  the  commiflioners  appointed  under 
the  28  Hen.  VIII.  e.  15.  was  confined  by  that  ftatute  to  treafons, 
felonies,  robberies,  murders,  and  confederacies ;  and  therefore 
the  39  Geo.  III.  c.  15.  declares  that  it  is  expedient  that  other 
offences  committed  on  the  feas  mould  be  tried  in  the  like  manner  ; 
and  it  enacts  that  every  offence  committed  upon  the  high  feas  {hall 
be  fubject  to  the  fame  punifhment,  as  if  it  had  been  committed 
upon  the  more,  and  (hall  be  tiied  in  the  fame  manner  as  the 
crimes  enumerated  in  the  28  Hen.  VIII,  c.  15.  are  directed  to 
be  tried. 

And' as  perfons  tried  for  murder  under  that  ftatute  could  not  be 
found  guilty  of  manflaughter,  and  where  the  circumftances  made 
the  crime  manflaughter,  were  acquitted  entirely,  the  39  Geo.  III. 
c.  15.  exprefsly  ena£r.6that  where  perfons  tried  for  murder  or  man* 
(laughter  committed  on  the  high  feas  are  found  guilty  of  man* 
(laughter  only,  they  (hall  be  fubjeft  to  the  fame  punifhment  as  if 
they  had  committed  fuch  manflaughter  upon  the  land* 

attendant 
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attendant  jurifdi£non  of  q$fi  prius,  being  principally  of  a 
civil  nature,  were  then  explained  at  large  ;  to  which  I  (hall 
only  add  that  thefe  juftices  have,  by  virtue  of  feveral  fta- 
tutes,  a  criminal  jurifdi&ion  alfo,  in  certain  fpecial  cafes  K 
The  third,  which  is  the  commiffion  of  the  peace,  was  alfo  [ 
treated  of  in  a  former  volume  m,  when  we  inquired  into 
the  nature  and  office  of  a  jufhice  of  the  peace.  I  {hall 
only  add,  that  all  the  juftices  of  the  peace  of  any  county, 
wherein  the  affizes  are  held,  are  bound  by  law  to  attend 
them,  or  elfe  are  liable  to  a  fine  ;  in  order  to  return  recog- 
nizances, £sV.  and  to  affift  the  judges  in  fuch  matters  as  lie 
within  their  kfiowlege  and  jurifdiclion,  and  in  which  fome 
of  them  have  probably  been  concerned,  by  way  of  previous 
examination.  But  the  fourth  authority  is  the  commiffion. 
of  oyer  and  terminer  n,  to  hear  and  determine  all  treafons, 
felonies,  and  mifdemefnors.  'This  is  directed  to  the  judges 
and  feveral  others,  or  any  two  of  them  ;  but  the  judges  or 
ferjeants  at  law  only  are  of  the  quorum >  fo  that  the  reft  cannot 
aft  without  the  prefence  of  one  of  them.  The  words  of 
the  commiffion  are,  "  to  inquire,  hear,  and  determine  :"  fo 
that  by  virtue  of  this  commiffion  they  can  only  proceed 
upon  an  indictment  found  at  the  fame  affizes  \  for  they 
muft  firft  inquire,  by  means  of  the  grand  jury  or  inqueft, 
before  they  are  empowered  to  hear  and  determine  by  the 
help  of  the  petit  jury.  Therefore  they  have  beGdes,  fifthly, 
a  commiffion  of  general  gaol  delivery  0  ;  which  empowers 
them  to  try  and  deliver  every  prifoner,  who  mall  be  in  the 
gaol  when  the  judges  arrive  at  the  circuit  town,  whenever 
or  before  whomfoever  indicted,  or  for  whatever  crime  com- 
mitted. It  was  antiently  the  courfe  to  irTue  fpecial  writs  of 
gaol  delivery  for  each  particular  prifoner,  which  were  called 
the  writs  de  bono  et  ?nalo  p  :  but  thefe  being  found  inconve- 
nient and  oppreffive,  a  general  commiffion  for  all  the  pri- 
foners  has  long  been  eftablifhed  in  their  {lead.  So  that, 
one  way  or  other,  the  gaols  are  m  general  cleared,  and  all 
offenders  tried,  punifhed,  or  delivered,  twice  in  every  year : 


1  i  Hal.  P.  C.  39.  *  Hawk.  Pt  C. 
m  See  Vol.  L  pag,  3  5 r. 


n  See  appendix,  §  1. 

o  Ibid. 

P  z  Inft.  43, 

a  con- 
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a  conftitution  of  Angular  ufe  and  excellence.  Sometimes 
alfo,  upon  urgent  occafions,  the  king  iffues  a  Special  or 
extraordinary  com  million  of  oyer  and  terminer  >  and  gaol  de- 
livery, confined  to  thofe  offences  which  ftand  in  need  of 
immediate  inquiry  and  punifliment :  upon  which  the  courfe 
of  proceeding  is  much  the  fame,  as  upon  general  and  ordi- 
£271]  nary  commiflions.  Formerly  it  was  held,  in  purfuance  of 
the  ftatutes  8  Ric.  II.  c.  2.  and  33  Hen.  VIII.  c.  4.  that 
no  judge  or  other  lawyer  could  aft  in  the  commiffion  of  oyer 
and  terminer ,  or  in  that  of  gaol  delivery,  within  his  own 
county  where  he  was  born  or  inhabited  in  like  manner 
as  they  are  prohibited  from  being  judges  of  affize  and  de- 
termining civil  caufes.  But  that  local  partiality,  which 
the  jealoufy  of  our  anceftors  was  careful  to  prevent,  being 
judged  lefs  likely  to  operate  in  the  trial  of  crimes  and  mifde- 
mefnors,  than  in  matters  of  property  and  difputes  between 
party  and  party,  it  was  thought  proper  by  the  ftatute  12 
Geo.  II.  c.  27.  to  allow  any  man  to  be  a  juftice  of  oyer  and 
terminer  and  general  gaol  delivery  within  any  county  of 
England. 

8.  The  court  of  general  quarter  fijjkm  of  the  peace  q  is 
a  court  that  muft  be  held  in  every  county  once  in  every 
quarter  of  a  year-,  which  by  ftatute  alien.  V.  c.  4.  is  ap- 
pointed to  be  in  the  firft  week  after  michaelmas  day ;  the 
firft  week  after  the  epiphany ;  the  firft  week  after  the  clofe 
of  eafter  ;  and  in  the  week  after  the  tranflation  of  St.  Thomas 
the  martyr,  or  the  feventh  of  July.  It  is  held  before  two 
or  more  juftices  of  the  peace,  one  of  which  muft  be  of  the 
quorum.  The  jurifdidlion  of  this  court,  by  ftatute  34Edw. 
III.  c.  1.  extends  to  the  trying  and  determining  all  felonies 
and  trefpaffes  whatfoever :  though  they  feldom,  if  ever,  try 
any  greater  offence  than  fmall  felonies  within  the  benefit 
of  clergy  (11);  their  commiffion  providing,  that,  if  any  cafe 

q  4  Infl.  170.    2  Hal.  P.  C.  42.    2  Hawk.  P,  C.  32. 


(11)  It  is  the  practice  to  try  all  fimple  larcini.es  at  the  quarter 
feflions,  whatever  may  be  the  value  of  the  article  ftolen  ;  but  it  is 
ftated  in  the  indi&ment  to  be  of  fome  value  not  exceeding  a  mil- 
ling, 


Gh.  i§.  Wrongs*  271 

of  difficulty  arifes,  they  fliall  not  proceed  to  judgment,  but 
in  the  prefence  of  one  of  the  juftices  of  th&  courts  of  king's 
bench  or  common  pleas,  or  one  of  the  judges  of  aflife.. 
And  therefore  murders,  and  other  capital  felonies,  are' 
ufually  remitted  for  a  more  folemn  trial  to  the  afiifes.  They  % 
cannot  alfo  try  any  new-created  offence,  without  exprefs 
power  given  them  by  the  ftatute  which  creates  it r.  But. 
there  are  many  offences,  and  particular  matters,  which  by 
particular  ftatutes  belong  properly  to  this  jurifdiction,  and 
ought  tb  be  profecuted  in  this  court :  as,  the  fmaller  mifde-  [  272] 
mefnors,  againft  the  public  or  commonwealth,  not  amount- 
ing to  felony  ;  and  especially  bfferices  relating  to  the  game, 
highways,  alehoiifes,  baftard  children,  the  fettlement  and 
provifion  for  the  poor,  vagrants,  fervants'  wages,  appren- 
tices, and  popilh  recufants  r.  Some  of  thefe  are  proceeded 
upon  by  indictment ;  and  others  in  a  fummary  way  by  mo- 
tion and  order  thereupon ;  which  order  may  for  the  moft 
part,  unlefs  guarded  againft  by  particular  ftatutes,be  removed 
into  the  court  of  king's  bench,  by  writ  of  certiorari  facias, 
and  be  there  either*  quafhed  or  confirmed.    The  records  or 

r  4  Mod.  379.    Salk.  406.    Lord       f  See  Lambard  eirenarcka and  Burn's 
Raym.  1144.  Juftice. 

 :  |n  ^  •  

ling,  in  order  to  reduce  the  crime  to  petty  larceny.  The  juftices 
feldom  try  any  felonies,  upon  conviction  of  which  the  prifoner  mull 
pray  the  benefit  of  clergy,  or  now  the  benefit  of  the  ftatut/3,.  For 
before  the  5  Ann.  c.  6.  fentence  of  death  in  all  fuch  cafes  mull 
have  been  paffed  upon  thofe  who  could  not  read.  And  it  may 
ftill  be  doubted  whether  it  mull  not  be  pafl'ed  upon  a  corivict,  who 
obftinately  refufes  to  pray  the  benefit  of  that  ftatute.    See  p.  370. 

The  fefiions  have  jurifdiction  over  all  mifdemeanours,  except 
forgery  and  perjury,  by  the  common  law;  as  thefe  two  offences 
were  not  confidered  to  be  breaches  of  the  peace,  which  it  was  the 
chief  object  of  the  inftitution  of  the  commiffion  of  the  peace  to 
preferve ;  but  as  thefe  feem  to  tend  as  much  to  a  difturbance  of 
the  peace  as  a  fecret  fraud,  the  reafon  for  thefe  exceptions  is  not 
very  fatisfattory.  But  the  5  Eliz.  c.  9.  gives  the  quarter  fefHons 
exprefsly  jurifdiction  to  try  the  perjuries  fpecified  in  that  ftatute 
2  Hawk.  40,    Burn,  tit.  Perjury.    I  Eqfl,  173.    2  Eaft,  1 8. 

Vol.  IV.  Z  rolls 
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rolls  of  the  feffions  are  committed  to  the  cuftody  of  a  fpe- 
cial  officer  denominated  the  cujhs  rotulorum>  who  is  always 
a  juftice  of  the  quorum ;  and  among  them  of  the  quorum 
(faith  Lambard  s)  a  man  for  the  moft  part  efpecially  picked 
out,  either  for  wifdom,  countenance,  or  credit.  The  nomi- 
nation of  the  cujlos  rotulorum  (who  is  the  principal  civil  of- 
ficer in  the  county,  as  the  lord  lieutenant  is  the  chief  in  mili- 
tary command)  is  by  the  king's  fign  manual  :  and  to  him 
the  nomination  of  the  clerk  of  the  peace  belongs  which 
office  he  is  exprefsly  forbidden  to  fell  for  money  S  (12). 

In  moft  corporation  towns  there  are  quarter-feffions  kept 
before  juftices  of  their  own,  within  their  refpe£tive  limits  : 
which  have  exactly  the  fame  authority  as  the  general  quarter- 
feffions  of  the  county,  except  in  a  very  few  inftances  ;  one  of 
the  moft  confiderable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  though  they  be  from 
the  orders  of  corporation  juftices,  muft  be  to  the  feffions  of 
the  county,  by  ftatute  8  &  9  W.  III.  c.  30.  In  both  cor- 
porations and  counties  at  large,  there  is  fometimes  kept  a 
fpecial  or  petty  fefiion,  by  a  few  juftices  for  difpatching 
fmaller  bufmefs  in  the  neighbourhood  between  the  times  of 
the  general  feffions  ;  as,  for  licenfing  alehoufes,  paffing  the 
accounts  of  the  pariih  officers,  and  the  like. 

}  9.  The  pcrtfs  iour?i  u,  or  ^rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  eafter  and  michael- 
mas,  before  the  fheriff,  in  different  parts  of  the  county  ;  being 
indeed  only  the  turn  of  the  fheriff  tp  keep  a  court-leet  in  each 
refpeftive  hundred  w  :  This  therefore  is  the  great  court-leet 
of  the  county,  as  the  county  court  is  the  court-baron  :  for 
out  of  this,  for  the  eafe  of  the  fheriff,  was  taken 

*  b.4.  c.  3.  u  4lnft.  259      2  Hal.  P.  C.  69, 

*  Stat.  37  Hen.  VIII.  c  1.    1  W.    1  Hawk.  P.C.  55. 

&•  M.  ft.  I.  fc.  21.  w  Mirr.  c.  1,  §  13  Sc  16. 


(12)  But  the  juftices  at  the  quarter-feffions,  upon  a  complaint 
of  his  mifconduCi.,  may  fufpend  or  difcharge  him  from  his  office. 
2  W.  Cr  ZU  f.  6.    See  Bum,  tit.  Clerk,  &c. 

10.  The 
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10.  The  court-leef,  or  view  of  frankpledge x,  which  is  a 
court  of  record,  held  once  in  the  year  and  not  oftener  y, 
within  a  particular  hundred,  lordfhip,  or  manor,  before  the 
fteward  of  the  leet  :  being  the  king's  court  granted  by  char- 
ter to  the  lords  of  thofe  hundreds  or  manors.  It's  original 
intent  was  to  view  the  frankpledges,  that  is,  the  freemen 
within  the  liberty  }  who,  (we  may  remember  z,)  according  to 
the  inftitution  of  the  great  Alfred,  were  all  mutually  pledges 
r for  the  good  behaviour  of  each  other.  Befides  this,  the  prefer- 
vation  of  the  peace,  and  the  chaftifement  of  divers  minute 
offences  a^ainit  the  public  good,  are  the  objects  both  of  the 
court-leet  and  the  fheriif's  tourn :  which  have  exactly  the 
fame  jurifdicYion,  one  being  only  a  larger  fpecies  of  the  other; 
extending  over  more  territory,  but  not  over  more  caufes.  All 
freeholders  within  the  precinct  are  obliged  to  attend  them, 
and  all  perfons  commorant  therein  which  commorancy  con- 
fifts  in  ufually  lying  there  :  a  regulation,  which  owes  its 
original  to  the  laws  of  king  Canute  a.  But  perfons  under 
twelve  and  above  fixty  years  old,  peers,  clergymen,  women, 
and  the  king's  tenants  in  antient  demefne,  are  excufed  from 
attendance  there :  all  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  make  their  due  prefentments.  It  was 
alfo  antiently  the  cuftom  to  fummon  all  the  king's  fubjects,  as 
they  refpectively  grew  to  years  of  difcretion  and  (Irength,  to 
come  to  the  court-leet,  and  there  take  the  oath  of  allegiance 
to  the  king.  The  other  general  bufmefs  of  the  leet  and  [274] 
tourn,  was  to  prefent  by  jury  all  crimes  whatfover  that 
happened  within  their  jurifdiction ;  and  not  only  to  pre- 
fent, but  alfo  to  punifh,  all  trivial  mifdemefnors,  as  all  tri- 
vial debts  .were  recoverable  in  the  court-baron,  and  county 
court  :  juftice,  in  thefe  minuter  matters  of  both  kinds,  being 
brought  home  to  the  doors  of  every  man  by  our  antient  con- 
futation. Thus  in  the  Gothic  conftitution,  the,  haereda^ 
which  anfwered  to  our  court-leet,  "  de  omnibus  quidem  cog- 
li  no/city  non  tamen  de  omnibus  judicatb"    The  objects  of 

x  4  Inft.  26  r.    2  Kawk.  P.  C.  72.         a  part.  2.  r.  19. 

y  Mirror,  c.  1  §  jo.  *>  Stieniiu  dejur*  Goth.  I  1.  c.  2. 
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their '  jurifdi&ion  are  therefore  unavoidably  very  numerous  i 
being  fuch  as  in  fome  degree,  either  lefs  or  more,  afFeft  the 
public  weal,  or  good  governance  of  the  diftri£l  in  which  they 
arife ;  from  common  nufances  and  other  material  offences  : 
againft  .the  king's  peace  and  public  trade,  down  to  eaves- 
dropping, waifs,  and  irregularities  in  public  commons.  But 
both  the  tourn  and  the  lee£  have  been  for  a  long  time  in  a 
declining  way:  a  circumftanc'e,  owing  in  part  to  the  dif-. 
charge  granted  by  the  ftatute  of  Marlbridge,  52  Hen.  III.  , 
c,  10.  to  all  prelates,  peers,  and  clergymen  from  their  aU 
tendance  upon  thefe  courts ;  which  occafioned  them  to  grow, 
into  difrepute.    And  hence  it  is  that  their  bufmefs  hath  for, 
the  mo  ft  part ,  gradually  devolved  upon  the  quarter  feffions  : 
which  it  is  particularly  directed  to  do  in  fome  cafes  by  ftatute 
1  Ed.  IV.  c.  2, 

1  r.  The  court  of  the  coroners  c  is  alio  a  court  of  record,  to 
inquire,  when  anyone  dies  in  prifon,  or  comes  to  a  violent 
or  fudden  death,  by  what  manner  he  came  to  his  end.  And 
this  he  is  only  entitled  to'  do  fuper  vifufn  corporis.  Of  the 
coroner  and  his  office  we  treated  at  large  in  a  former  vo- 
lume'1, among  the  public  officers  and  minifters  of  the  king- 
dom •,  and  therefore  ffiallnot  here  repeat  our  inquiries:  only 
mentioning  his  court,  by  way  of  regularity,  among  the 
criminal  courts  of  the  nation. 

•j  12.  The  court  of  the  cUtl  of  the  market  c  is  incident  to 
every  fair  and  market  in  the  kingdom,  to  punifh  mifdemef- 
nors  therein ;  as  a  court  of  pie  poudre  is,  to  determine  all 
difputes  relating  to  private  or  civil  property.  The  objeft  of 
this  jurifdiftion  f  is  principally  the  recognisance  of  weights 
and  meafures,  to  try  whether  they  be  according  to  the  true 
ftandard  thereof,  or  no  :  which  ftandard  was  antiently  coirU 
mitted  to  the  cuftody  of  the  blfhop,  who  appointed  fome 
clerk  under  him  to  infpeft  the  abufe  of  them  more  narrowly  : 

c  4  Inft.  27 t.    %  HahP.  C  53.  f  See  flat.  17  Car.  TI.  c.  19.  %z 

%  Hawk.  P.  C.  42.  Car.  II.  c  8.    23  Car.  M.  c.  flu 
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and  hence  this  officer,  though  now  ufually  a  layman,  is 
called  the  clerk  of  the  market".  If  they  be  not  according  to 
the  ftandard,  then,  befides  the  punifliment  of  the  party 
by  fine,  the  weights  and  meafures  themfelves  ought  to  be 
burnt.  This  is  the  moil  inferior  court  of  criminal  jurifdic- 
tion  in  the  kingdom  *,  though  the  objefts  of  it's  coercion 
were  efteemed  among  the  Romans  of  fuch  importance  to 
the  public,  that  they  were  committed  to  the  care  of  fome  of 
their  mod  dignified  magiftrajtes,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dig^ 
nity  than  many  of  thefe,  but  of  a  more  confined  and  partial 
jurifdiclion  ;  extending  only  to  fome  particular  places  which 
the  royal  favour,  confirmed  by  aft  of  parliament,  has  difv 
tinguifhed  by  the  privilege  of  having  peculiar  courts  of  their 
own,  for  the  punifhment  of  crimes  and  mifdemefnors  arifing 
within  the  bounds  of  their  cognizance.  Thefe,  not  being 
univerfally  difperfed,  or  of  general  ufe,  as  the  former,  but 
confined  to  one  fpot,  as  well  as  to  a  determinate  fpecies  of 
caufes,  may  be  denominated  private  or  fpecial  courts  of  cri* 
minal  jurifdiftion. 

I  speak  not  here  of  ecclefiaftical  courts  ;  which  punifli 
fpiritual  fins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  pro  falute  animae  ;  or,  which 
is  looked  upon  as  equivalent  to  all  the  reft,  by  a  fum  of  mo- 
ney to  the  officers  of  the  court  by  way  of  commutation  of  [  276  ] 
penance.  Of  thefe  we  difcourfed  fufficiently  in  the  preced- 
ing book h.  I  am  now  fpeaking  of  fuch  courts  as  pro- 
ceed according  to  the  courfe  of  the  common  law ;  which 
is  a  ftranger  to  fuch  unaccountable  batterings  of  public 
juftice. 

I.  And,  firft,  the  court  of  the  lord J!ewardy  treafurer>  or 
comptroller  of  the  king's  houpold was  inftituted  by  ftatute 
3  Hen.  VII.  c.  14.  to  inquire  of  felony  by  any  of  the  king's  . 
fworn  fervaiits,  in  the  cheque  roll  of  the  houfhold,  under 
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the  degree  of  a  lord,  in  confederating,  compaffing,  confpir- 
ing,  and  imagining  the  death  or  deftruftion  of  the  king,  .or  any 
lord  or  other  of  his  majefty's  privy  councii,  or  the  lord  ftew- 
ard,  treafurer,  or  comptroller  of  the  king's  houfe.  The  in- 
quiry, and  trial  thereupon,  muft  be  by  a  jury  according  to  the 
courfe  of  the  common  law,  confiding  of  twewe  fad  men3 
(that  is,  fober  and  difcreet  perfons,)  of  the  king's  houfhold. 

2.  The  court  of  the  lord jleward  of  the  king's  houpold^  or 
(in  his  abfence)  of  the  treafurer,  comptroller,  and  ftewardof" 
the  marjhalfeak,  was  ere£led  by  ftatute  33  Hen.  VIII.  c.  12. 
with  a  jurifdiftion  to  inquire  of,  hear,  and  determine,  all 
treafons,  mifprifions  of  treafon,  murders,  manflaughters, 
bloodfhed,  and  other  malicious  ftrikings;  whereby  blood  mall 
be  flied  in,  or  within  the  limits,  (that  is,  within  two  hundred 
feet  from  the  gate,)  of  any  of  the  palaces  and  houfes  of  the 
king,  or  any  other  houfe  where  the  royal  perfon  fhall  abide. 
The  proceedings  are  alfo  by  jury,  both  a  grand  and  a  petit  one, 
as  at  common  law,  taken  out  of  the  officers  and  fworn  fer- 
vants  of  the  king's  houfhold.  The  form  and  folemnity  of  the 
procefs,  particularly  with  regard  to  the  execution  of  the  fen- 
tence  for  cutting  off  the  hand,  which  is  part  of  the  punifh- 
mentfor  fhedding  blood  in  the  king's  court,  are  very  minutely 
fet  forth  in  the  faid  ftatute  33  Hen.  VIII.  and  the  feveral 
officers  of  the  fervants  of  the  houfhold  in  and  about  fuch  ex- 
f.  277  ]  ecution  are  defcribed;  from  the  ferjeant  of  the  wood  yard, 
who  furnifhes  the  chopping  block,  to  the  ferjeant  farrier, 
who  brings  hot  irons  to  fear  the  ftump. 

3.  As  in  the  preceding  book  1  we  mentioned  the  courts  of 
the  two  univerfities,  or  their  chancellor's  courts,  for  the  re- 
drefs  of  civil  injuries  :  it  will  not  be  improper  now  to  add  a 
fhort  word  concerning  the  jurifdi&ion  of  their  criminal 
courts,  which  is  equally  large  and  extenfive.  The  chan- 
cellor's court  of  Oxford  (with  which  univerfity  the  author 
hath  been  chiefly  converfant,  though  probably  that  of  Cam- 
bridge hath  alfo  a  fimilar  jurifdi£lion)  hath  authority  to  de- 
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termine  all  caufes  of  property,  wherein  a  privileged  perfon 
is  one  of  the  panics,  except  only  caufes  of  freehold ;  and 
alfo  all  criminal  offences  or  mifdemefnors  under  the  degree 
of  treafon,  felony,  or  mayhem.  The  prohibition  of  med- 
dling with  freehold  dill  continues  :  but  the  trial  of  treafon, 
felony,  and  mayhem,  by  a  particular  charter  is  committed 
to  the  univerfity  jurisdiction  in  another  court,  namely,  the 
court  of  the  lord  high  jleward  ot  the  univerfity. 

For  by  the  charter  of  7  Jun.  2  Hen.  IV.  (confirmed, 
among  the  reft,  by  the  ftatute  13  Eliz.  c.  29.)  cognizance  is 
granted  to  the  univerfity  of  Oxford  of  all  indictments  of 
treafons,  infurrections,  felony,  and  mayhem,  which  fhall 
be  found  in  any  of  the  king's  courts  againft  a  fcholar  or  pri- 
vileged perfon  j  and  they  are  to  be  tried  before  the  high 
fteward  of  the  univerfity,  or  his  deputy,  who  is  to  be  nomi- 
nated by  the  chancellor  of  the  univerfity  for  the  time  being. 
But,  when  his  office  is  called  forth  into  action,  fuch  high 
fteward  muft  be  approved  by  the  lord  high  chancellor  of 
England  ;  and  a  fpecial  commiffion  under  the  gre^  feal  is 
given  to  him,  and  others,  to  try  the1  indictment  then  depend- 
ing, according  to  the  law  of  the  land  and  the  privileges  of 
the  faid  univerfity.  When  therefore  an  indictment  is  found 
at  the  affifes,  or  elfewhere,  againft  any  fcholar  of  the  uni- 
verfity, or  other  privileged  perfon,  the  vice  chancellor  may 
claim  the  cognizance  of  it  •,  and  (when  claimed  in  due  time 
and  manner)  it  ought  to  be  allowed  him  by  the  judges  of 
affife  :  and  then  it  comes  to  be  tried  in  the  high  Steward's 
court.  But  the  indictment  muft  firft  be  found  by  a  grand 
jury,  and  then  the  cognizance  claimed:  for  I  take  it  that 
the  high  fteward  cannot  proceed  originally  ad  inquirendum; 
but  only,  after  inqueft  in  the  common  law  courts,  ad  audien- 
dum  et  determinandum.  Much  in  the  fame  manner,  as 
when  a  peer  is  to  be  tried  in  the  court  of  the  lord  high 
fteward  of  Great  Britain,  the  indictment  muft  firft  be  found 
at  the  affizes,  or  in  the  court  of  king's  bench,  and  then  (in 
confequence  of  a  writ  of  certiorari)  tranfmitted  to  be  finally 
heard  and  determined  before  his  grace  the  lord  high  fteward 
and  the  peers. 
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When  the  cognizance  is  fo  allowed,  if  the  offence  be 
inter  minora  crimindy  or  a  mifdemefnor  only,  it  is  tried  in  the 
chancellor's  court  by  the  ordinary  judge.    But  if  it  be  for 
treafon,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  the  high  fteward,  under  the  king's  fpecial 
commiffion  to  try  the  fame.   The  procefs  of  the  trial  is  this* 
The  high  fteward  iffues  one  precept  to  the  fheriff  of  the 
county,  who  thereupon  returns  a  panel  qf  eighteen  free- 
holders \  and  another  precept  to  the  bedells  of  the  univerfity^ 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
men, "  laicos  privilegio  unlverfitatis  gau denies       and  by  a 
jury  formed  de  medietate>  half  of  freeholders  and  half  qf 
matriculated  perfons,  is  the  indictment  to  be  tried  \  and  that 
in  the  Guildhall  of  the  city  of  Oxford.    And  if  execution 
be  neceffary  to  be  awarded,  in  confequence  of  finding  the 
party  guilty,  the  fheriff  of  the  county  muft  execute  the 
univerfity  procefs    to  which  he  is  annually  bound  by  an, 
oath. 

[  2 79  ]  *  have  been  the  more  minute  in  describing  thefe  proceed- 
ings, as  there  has  happily  been  no  occafion  to  reduce  them 
into  practice  for  more  than  a  century  paft  •,  nor  will  it  perhaps 
ever  be  thought  advifeatye  to  revive  them,  though  it  is  not  a 
right  that  merely  refts  in fcriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.  There  are  many  inftances, 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  firft,  and  two  in  that  of  Charles  the  firft,  where  indict- 
ments for  murder  have  been  challenged  by  the  vice-chancel- 
lor at  the  aflifes,  and  afterwards  tried  before  the  high  fteward 
by  jury.  The  commifiions  under  the  great  feal,  thefheriff's 
and  bedell's  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  feverai  indiftments,  are  (till  extant  in  the  archives  of 
that  univerfity. 
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of  SUMMARY  CONVICTIONS. 


E  are  next,  according  to  the  plan  I  have  laid  down, 
to  take  into  confideration  the  proceedings  in  the 
courts  of  criminal  jurifdi£tion,  in  order  to  the  punifhment 
of  offences.  Thefe  are  plain,  eafy,  and  regular ;  the  law  not 
admitting  any  fiftions,  as  in  civil  caufes,  to  take  place  where 
the  life,  the  liberty,  and  the  fafety  of  the.fubjeft  are  more 
immediately  brought  into  jeopardy.  And  thefe  proceedings 
are  divifible  into  two  kinds  ;  fummary>  and  regular :  of  the 
former  of  which  I  mail  briefly  fpeak,  before  we  enter  upon 
the  latter,  which  will  require  a  more  thorough  and  particu- 
lar examination. 

By  a  fummary  proceeding  I  mean  principally  fuch  as  is  di- 
rected by  feveral  afts  of  parliament  (for  the  common  law  is 
a  ftranger  to  it,  unlefs  in  the  cafe  of  contempts)  for  the  con- 
viction of  offenders,  and  the  infii£ting  of  certain  penalties 
created  by  thofe  a£ts  of  parliament.  In  thefe  there  is  no 
intervention  of  a  jury,  but  the  party  accufed  is  acquitted  or 
condemned  by  the  fuffrage  of  fuch  perfon  only,  as  the  fta- 
tute  has  appointee!  for  his  judge.  An  inftitution  defigned 
profefledly  for  the  greater  eafe  of  the  fubject,  by  doing  him 
fpeedy  juftice,  and  by  not  haraffing  the  freeholders  with  fre- 
quent and  troublefome  attendances  to  try  every  minute- 
offence.  But  it  has  of  late  been  fo  far  extended,  as  if  a  [  281  1 
check  be  not  timely  given,  to  threaten  the  difufe  of  our  ad- 
mirable 
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mirable  and  truly  Englifh  trial  by  jury,  unlefs  only  in  capital 
cafes.  For, 

I.  Of  this  fummary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  excifey  and  other  branches 
of  the  revenue  :  which  are  to  be  inquired  into  and  determined 
by  the  cornmifiioners  of  the  rtfpeftive  departments,  or  by 
juftices  of  the  peace  in  the  country  ;  officers,  who  are  all  of 
them  appointed  and  removable  at  the  discretion  of  the  crown. 
And  though  fuch  convictions  are  abfolutely  neceffary  for 
the  due  collection  of  the  public  money,  and  are  a  fpecies  of 
mercy  to  the  delinquents,  who  would  be  ruined  by  the  ex- 
penfe  and  delay  of  frequent  profecutions  by  action  or  in- 
dictment \  and  though  fuch  has  ufually  been  the  conducl  of 
the  commiffioners,  as  feldom  (if  ever)  to  afford  juft  grounds 
to  complain  of  oppreffion  ;  yet  when  we  again  a  confider  the 
various  and  almoft  innumerable  branches  of  this  revenue ; 
which  may  be  in  their  turns  the  fubjefts  of  fraud,  or  at  leaft 
complaints  of  fraud,  and  of  courfe  the  objects  of  this  fum- 
mary and  arbitrary  jurifdict  ion  ;  we  (hall  find  that  the  power 
of  thefe  officers  of  the  crown  over  the  property  of  the  peo- 
ple is  increafed  to  a  very  formidable  height. 

II.  Another  branch  of  fummary  proceedings  is  that  be- 
fore juftices  of  the  peace ,  in  order  to  inflict  divers  petty  pecu- 
niary mulcts,  and  corporal  penalties,  denounced  by  act  of 
parliament  for  many  disorderly  offences  ;  fuch  as  common 
fwearing,  drunkennefs,  vagrancy,  idlenefs,  and  a  vaft  variety 
of  others,  for  which  I  muft  refer  the  ftudent  to  the  juftice- 
books  formerly  cited  b,  and  which  ufed  to  be  formerly  pu- 
nifhed  by  the  verdict  of  a  jury  in  the  court-lect.  This  change 
in  the  adminiflration  of  juftice  hath  however  had  fome  mif- 
chievous  effects  as,  i.  The  almoft  entire  difufe  and  con- 
tempt of  the  court-leet,  and  fherifPs  tourn,  the  king's  antient 
courts  of  common  law,  formerly  much  revered  and  refpected. 

]  2.  The  burthenfome  increafe  of  the  bufmefs  of  a  juftice  of 
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the  peace,  which  difcourages  fo  many  gentlemen  of  rank  and 
character  from  a£ting  in  the  commiffion  ;  from  an  apprehen- 
fion  that  the  duty  of  their  office  would  take'up  too  much  of 
that  time,  which  they  are  unwilling  to  fpare  from  the  necef- 
fary  concerns  of  their  families,  the  improvement  of  their  un- 
derftandings,  and  their  engagements  in  other  fervices  of  the 
public.  Though  if  all  gentlemen  of  fortune  had  it  both  in 
their  power,  and  inclinations,  to  a£t  in  this  capacity,  the 
bufmefs  of  a  juftice  of  the  peace  would  be  more  divided,  and 
fall  the  lefs  heavy  upon  individuals :  which  would  remove 
what  in  the  prefent  fcarcity  of  magiftrates  is  really  an  ob- 
jection fo  formidable,  that  the  country  is  greatly  obliged  to 
any  gentleman  of  figure,  who  will  undertake  to  perform  that 
duty,  which  in  confequence  of  his  rank  in  life  he  owes 
more  peculiarly  to  his  country*  However,  this  backwardnefs 
to  a£t  as  magiftrates,  arifing  greatly  from  this  increafe  of 
fummary  jurifdi£Hon,  is  productive  of,  3.  A  third  mifchief  • 
which  is,  that  this  truft,  when  flighted  by  gentlemen,  falls 
©f  courfe  into  the  hands  of  thofe  who  are  not  fo ;  but  the 
mere  tools  of  office.  And  then  the  extenuve  power  of  a 
juftice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  formidable,  will  be  proftituted  to  mean  and 
fcandalcus  purpofes,  to  the  low  ends  of  felfifh  ambition, 
avarice,  or  perfonal  refentment.  And  from  thefe  ill  confe- 
quences  we  may  collect  the  prudent  forefight  of  our  antient 
lawgivers,  who  fuffered  neither  the  property  nor  the  punifh- 
ment  of  the  fubjeft  to  be  determined  by  the  opinion  of  any 
one  or  two  men  \  and  we  may  alfo  obferve  the  neceffity 
of  not  deviating  any  farther  from  our  antient  conftitution, 
by  ordaining  new  penalties  to  be  infli£ted  upon  fummary 
convictions. 

"  The  procefs  of  thefe  fummary  convi£tions,  it  muft  be 
owned,  is  extremely  fpeedy.  Though  the  courts  of  com- 
mon law  have  thrown  in  one  check  upon  them,  by  making 
it  necefiary  to  fummon  the  party  accufed  before  he  is  con- 
demned. This  is  now  held  to  be  an  indifpenfable  requifitec:  [  283  ] 

Salk.  1S1.    z  Lord  Raym,  1405. 

though 
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though  the  juftices  long  ftruggled  the  point  \  forgetting  that 
rule  of  natural  reafon  expreffed  by  Seneca, 

w  £$ui  Jlatuit  aliquid,  parte  inaudita  altera, 
"  Aeqiiom  licet  Jlatuerity  baud  aequus  fuit 

a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  juflice,  have  flrictly  conformed ;  the  Roman 
Jaw  requiring  a  citation  at  the  leaft ;  and  our  own  common 
law  never  fullering  any  fact  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previoufly  compelled  an  appearance  by  the 
party  concerned.  After  this  fummons,  the  magiflrate,  in 
fummary  proceedings,  may  go  on  to  examine  one  or  more 
witneffes,  as  the  fhatute  may  require,  upon  oath  and  then 
make  his  conviction  of  the  offender,  in  writing  :  upon  which 
he  ufually  iffues  his  warrant,  either  to  apprehend  the  offen- 
der, in  cafe  corporal  punifhment  is  to  be  inflicted  on  him ; 
or  elfe  to  levy  the  penalty  incurred,  by  diflrefs  and  fale  of 
his  goods  (1).  This  is,  in  general,  the  method  of  fummary 
proceedings  before  a  juflice  or  juftices  of  the  peace  :  but  for 
particulars  we  muft  have  recourfe  to  the  feveral  ftatutes, 
which  create  the  offence,  or  inflict  the  punifhment :  and 
which  ufually  chalk  out  the  method  by  which  offenders  are 
to  be  convicted.    Otherwife  they  fall  of  courfe  under  the 


(1)  By  the  18  Geo.  III.  c.  19.  juftices  of  peace  out  of  fefr 
fions  are  empowered  to  award  cods  againft  either  the  perfon  com- 
plaining, or  the  perfon  againft  whom  the  complaint  is  made  ; 
which  if  not  paid  may  be  levied  by  diflrefs.  And  if  no  goods 
can  be  found  of  fuch  perfon,  he  may  be  committed  to  hard  labour 
for  any  time  not  lefs  than  ten  days,  or  more  than  a  month,  or  until 
fuch  cofls  be  paid. 

But  where  the  penalty  is  5  /.  or  more,  the  cofls  may  at  the  dif- 
cretion  of  the  juflice  be  deducted  from  the  penalty,  provided  the 
deduction  fliall  not  exceed  one  fifth  of  the  penalty. 

The  juftices  at  the  feffions  may  lay  down  rules  for  fuch  coils, 
which  rules,  if  they  receive  the  approbation  in  writing  of  a  judge 
of  afnfe,  thall  be  binding  on  all  perfons  whatever, 

general 


general  rule,  and  can  only  be  convicted  by  indictment  or 
information  at  the  common  law. 

i  IIL  To  this  head,  of  fummaty  proceedings,  may  alfo  be 
properly  referred  the  method,  immemorially  ufed  by  the  Su~. 
perior  courts  of  juftice,  of  punifliing  contempts  by  attach- 
menty  and  the  fubfequent  proceedings  thereon. 

The  contempts,  that  are  thus  punifhed,  are  either  direcl, 
which  openly  infult  or  refift  the  powers  of  the  courts,  or  the 
perfons  of  the  judges  who  prefide  there;  or  elSe  are  confequen-* 
tialy  which  (without  fuch  grofs  inSolence  or  direct  oppoSition) 
plainjy  tend  to  create  an  univerfal  difregard  of  their  autho-  [284^} 
rity.  The  principal  inftances,  of  either  fort,  that  have  been 
ufually  d  punifhable  by  attachment,  are  chiefly  of  the  follow- 
ing kinds*  1.  Thofe.  committed  by  inferior  judges- and  ma- 
giftrates :  by  acting  unjuftlyy  oppreffively,  or  irregularly,  in 
adminiftering  thofe  portions  of  juftice  which  are  intruded  to. 
their  distribution ;  or  by  difobeying  the  king's  writs  i  fitting.- 
out  of  the  Superior  courts,  by  proceeding  in  a  caufe  after  it 
is  put  a  Stop  to  or  removed  by  writ  of  prohibition,  certicrarir 
error,  fuperfedeas^  and  the  like.  For,  as  the  king's  fuperior 
courts  (and  efpecially  the  court  of  king's  bench)  have  a. 
general  fuperintendance  over  all  inferior  jurisdictions,  any 
corrupt  or  iniquitous  practices  of  Subordinate  judges  are. 
contempts  of  that  Superintending  authority,  whofe  duty  it 
is  to  keep  them  within  the  bounds  of  juftice.  2.  Thofe- 
committed  by  Sheriffs,  bailiffs,  gaolers,  and  other  officers  of 
the  court:  by  abufing  the  proceSs  of  the  law,  or  deceiving 
the  parties,  by  any  acts  of  oppreffion,  extortion,  collufive 
behaviour,  or  culpable  neglect  of  duty.  3.  Thofe  com- 
mitted by  attorneys  and  Solicitors,  who  are  alSo  officers  of 
the  reSpective  courts :  by  grofs  instances  of  Sraud  and  cor- 
ruption, injuftice  to  their  clients,  or  other  difhonefl  practice, 
for  tire  mal-pracTice  of  the  officers  reflects  Some  dishonour 
on  their  employers  :  and,  if  frequent  or  unpunifhed,  creates 
among  the  people  a  difguft  againSt  the  courts  themSelves, 


d  %  Hawk:  V.  C.  *4% -tfc. 
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4.  Thofe  committed  by  jurymen,  in  collateral  matters  re- 
lating to  the  difcharge  of  their  office  :  fuch  as  making 
default,  when  fummoned  ;  refufing  to  be  fworn,  or  to  give 
any  verdift  *,  eating  or  drinking  without  the  leave  of  the 
court,  and  efpecially  at  the  colt  of  either  party;  and  other 
mifbehaviours  or  irregularities  of  a  £milar  kind  :  but  not 
in  the  mere  exercife  of  their  judicial  capacities,  as  by* 
giving  a  falfe  or  erroneous  verdi£t.  5.  Thofe  committed  by 
witnefies  :  by  making  default  when  fummoned,  refufing  to 
be  fworn  or  examined,  or  prevaricating  in  their  evidence 
when  fworn.  6.  Thofe  committed  by  parties  to  any  fuit 
or  proceeding  before  the  court  :  as  by  difobedience  to  any 
£  285  ]  rule  or  order,  made  in  the  progrefs  of  a  caufe  \  by  non- 
payment of  cofts  awarded  by  the  court  upon  a  motion  ;  or 
by  non-obfervance  of  awards  duly  made  by  arbitrators  or  um- 
pires, after  having  entered  into  a  rule  for  fubmitting  to  fuch 
determination  e.  Indeed  the  attachment  for  moft  of  thisfpecies 
of  contempts,  and  efpecially  for  non-payment  of  cofts  and  non- 
performance of  awards,  is  to  be  looked  upon  rather  as  a  civil 
execution  for  the  benefit  of  the  injured  party  \  though  carried 
on  in  the  fhape  of  a  criminal  procefs  for  a  contempt  of  the 
authority  of  the  court  (2).  And  therefore  it  hath  been  held 
that  fuch  contempts,  and  the  procefs  thereon,  being  properly 
the  civil  remedy  of  individuals  for  a  private  injury,  are  not 
releafed  or  affected  by  a  general  aft  of  pardon.  And  upon5 
a  fimilar  principle,  obedience  to  any  rule  of  court  may  alfo 
by  ftatute  10  Geo.  III.  c.  50.  be  enforced  againft  any  perfon 
having  privilege  of  parliament  by  the  procefs  of  diftrefs  infinite. 
7.  Thofe  committed  by  any  other  perfons  under  the  degree 
of  a  peer  :  and  even  by  peers  themfelves,  when  enormous 

e  See  Vol.  III.  pag.  17.- 


(2)  By  33  Geo.  III.  c.  5.  perfons  committed  to  prifon  upon 
an  attachment  for  non-payment  of  money,  awarded  to  be  paid  upon 
a  fubmiflion  to  an  arbitration,  which  has  been  made  a  rule  of  court, 
or  upon  an  attachment  for  not  paying  cods,  may  have  the  benefit 
of  that  ftatute  as  infolvent  debtors. 

and 
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and  accompanied  with  violence,  fuch  as  forcible  refcous  and 
the  like  f  j  or  when  they  import  a  difobedience  to  the  king's 
great  prerogative  writs,  of  prohibition,  habeas  corpus  g,  and. 
the  relt.  Some  of  thefe  contempts  may  arife  in  the  face  of 
the  court *,  as  by  rude  and  contumelious  behaviour  ;  by  ob~ 
ftinacy,  perverfenefs,  or  prevarication ;  bybreach  of  the  peace, 
or  any  wilful  difturbance  whatever  :  others  in  the  abfence  of 
the  party  \  as  by  difobeying  or  treating  with  difrefpecl:  the 
king's  writ,  or  the  rules  or  procefs  of  the  court ;  by  pervert- 
ing fuch  writ  or  procefs  to  the  purpofes  of  private  malice,  ex- 
tortion, or  injufeice  ;  by  fpeaking  or  writing  contemptuoufly 
of  the  court,  or  judges,  aflting  in  their  judicial  capacity ;  by 
printing  falfe  accounts  (or  even  true  ones  without  proper  per- 
miffion)  of  caufes  then  depending  in  judgment ;  and  by  any 
thing  in  Ihort  that  demonftrates  a  grofs  want  of  that  regard 
and  refpecl,  which  when  once  courts  of  juftice  are  deprived 
of,  their  authority  (ib  neceflary  for  the  good  order  of .  the 
kingdom)  is  entirely  loft  among  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  con-  [286! 
tempts,  mini  necerTarily  be  as  antient  as  the  laws  themfelves. 
For  laws,  without  a  competent  authority  to  fecure  their  ad- 
miniftration  from  difobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power  therefore  in  the  fupreme  courts  of 
j-uftice  to  fupprefs  fuch  contempts,  by  an  immediate  attach- 
ment of  the  offender,  refults  from  the  fir  ft  principles  of  ju- 
dicial eftabliihments,  and  mufh  be  an  infenarable  attendant 
upon  every  fuperior  tribunal.  Accordingly  we  find  it  actually 
exevcifed,  as  early  as  the  annals  of  our  law  extend.  -  And, 
though  a  very  learned  author  h  feems  inclinable  to  derive  this, 
procefs  from  the  ftatute  of  Weftm.  2.  13  Edw.  I.  c.  39. 
(which  ordains,  that  in  cafe  the  procefs  of  the  king's  courts 
be  refijled  by  the  power  of  any  great  man,  the  fheriff  flraj]. 
chaftife  the  renders  by  imprifonment,  *f  a  qua  non  deiiheren- 

f  St\J-227.    2  Hawk.  P.  C.  152.      ?,  Jun.  1757. 
Cm.  Jar.  41 9.    5Uk.  586,  *  Gilb  Hfift  C.  P.  ch  }; 

*  4  Hiur.  6j2.  Lords'  Journ.  7Feb,«v 
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c<  fur  fine  fpecidli  praecepto  domhm  regis and  if  the  fheriflr 
himfelf  be  refifted,  he  fhall  certify  to  the  courts  the  names' 
of  the  principal  offenders,  their  aiders,  confenters,  com- 
manders,, and  favourers,-  and  by  a  fpecial  writ  judicial  they 
fhall  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convicted  thereof  they  fhall  be  punifhed  at  the  ; 
king's  pleafure,  without  any  interfering  by  any  other  perfon' 
whatsoever,)  yet  he  afterwards  more  juftly  concludes,  that  it 
is  a  part  of  the  hw  of  the  land  ;  and,  as  fuch/is  confirmed 
by  the  ftatute  of  magna  carta* 

If  the  contempt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  inftantly  apprehended  and  imprifoned,  at: 
the  difcretion  of  the  judges  j,  without  any  farther  proof  or 
examination.  But  in  matters  that  arife  at  a  diftance,  and 
of  which  the  court  cannot  have  fo  perfeft  a  knowledge,  u'n- 
lefs  by  the  confeffion  of  the  party  or  the  teftimony  of  others, 
if  the  judges  upon  affidavit  fee  fufficient  ground  to  fufpedfc 
f  287  3  that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  the  fufpetted  party  to  fhew  caufe  why  an  attach- 
ment mould  not  ifiue  againft  him  ' ;  Or,  in  very  flagrant  in- 
fiances  of  contempt,  the  attachment  ifiue3  in  the  firft  in- 
ftance  k  *,  as  it  alfo  does,  if  no  fufficient  caufe  be  fhewn  to 
difcharge,  and  thereupon  the  court  confirms  and  makes  ab~ 
folute,  the  original  rule.  This  procefs  of  attachment  is 
merely  intended  to  bring  the  party  into  court :  and,  when' 
there,  he  muft  either  ftand  committed,  or  put  in  bail,  in 
order  to  anfwer  upon  oath  to  fuch  interrogatories  as  fhall  be 
adminiftered  to  him,  for  the  better  information  of  the  court 
with  refpecl:  to  the  circumftances  of  the  contempt.  Thefe 
interrogatories  are  in  the  nature  of  a  charge  or  accufation, 
and  muft  by  the  courfe  of  the  court  be  exhibited  within  the 
firft  four  days  1  :  and  if  any  of  the  interrogatories  is  impro- 
per, the  defendant  may  refufe  to  anfwer  it,  and  move  the 
court  to  have  it  ftruck  out m.    If  the  party  can  clear  himfelf 


J  Staundf.  P.  C.  73.*, 
1  SlyK  277. 


k  Salk.84.    Stra.  t%$.  564. 

*  6  M»d.  73.  m  Stra,  444. 
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upon  oath,  he  is  difcharged ;  but,  if  perjured,-  may  be  pro* 
fecuted  for  the  perjury".  If  he  confefTcs  the  contempt,  the 
court  will  proceed  to  correal  him  by  fine,  or  imprifonment, 
or  both,  and  fomotimes  by  a  corporal  or  infamous  punifli- 
ment0.  If  the  contempt  be  of  fuch  a  nature,  that,  when 
the  fa£t  is  once  acknowledged,  the  court  can  receive  no  far- 
ther information  by  interrogatories  than  it  is  already  pof- 
fefled  of,  (as  in  the  cafe  of  a  refcous  p,)  the  defendant  may  be 
admitted  to  make  fuch  fimple  acknowlegement,  and  receive 
his  judgment,  without  anfwering  to  any  interrogatories  (3) : 
but  if  he  wilfully  and  obftinately  refufes  to  anfwer,  or  an- 
fwers  in  an  evafive  manner,  he  is  then  clearly  guilty  of  a  high 
and  repeated  contempt,  to  be  punifhed  at  the  discretion  of 
the  court. 

It  cannot  have  efcaped  the  attention  of  the  reader,  that 
this  method,  of  making  the  defendant  anfwer  upon  oath  to 
a  criminal  charge,  is  not  agreeable  to  the  genius  of  the 
common  law  in  any  other  inftance  q  •,  and  feems  indeed  to 
have  been  derived  to  the  courts  of  king's  bench  and  common 
pleas  through  the  medium  of  the  courts  of  equity.  For  the 
whole  procefs  of  the  courts  of  equity,  in  the  feveral  ft  ages 
of  a  caufe,  and  finally  to  enforce  their  decrees,  was,  till  the 
introduction  of  fequeftrations,  in  the  nature  of  a  procefs  of  [  288  } 
contempt;  a£Hng  only  in  perfonam  and  not  in  rem.  And 
there,  after  the  party  in  contempt  has  anfwered  the  interro- 
gatories, fuch  his  anfwer  may  be  contradicted  and  difproved 
by  affidavits  of  the  adverfe  party :  whereas,  in  the  courts  of 
law,  the  admiffion  of  the  party  to  purge  himfelf  by  oath  is 

n  6  Mod.  7?.  p  The  king  i\  Elkins.  M.  8  Geo.  III.  B.  R,' 

*  do.  Car.  146,  1  See  Vol.  III.  pag.  100,  101. 


(3)  Although  the  defendant  acknowledges  all  thefa&s  charged 
againfl  him,  yet  it  is  the  practice  of  the  court  to  compel  him  to 
anfwer  interrogatories,  unlefs  they  are  waived  by  the  profecutor- 
5T.R.  362. 
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more  favourable  to  his  liberty,  though  perhaps  not  lefs  dan-? 
gerous  to  his  confeience  for,  if  he  clears  himfelf  by  his 
anfwers,  the  complaint  is  totally  difmifled.  And,  with  re- 
gard to  this  fingular  mode  of  trial,  thus  admitted  in  this  one 
particular  inftance,  I  {hall  only  for  the  prefent  obferve,  that 
as  the  procefs  by  attachment  in  general  appears  to  be  ex., 
tremely  antientr,  and  has  in  more  modern  times  been  re- 
cognized, approved,  and  confirmed  by  feveral  exprefs  a£ls 
of  parliament  %  fo  the  method  of  examining  the  delinquent 
himfelf  upon  oath,  with  regard  to  the  contempt  alleged,  is 
at  leaft  pf  as  high  antiquity  %  and  by  long  and  immemorial 
ufage  is  now  become  the  law  of  the  land. 

*  Yearb.  20  Hen.  VI.  37.  22  Bdw.    12  Ann.  ft.  2.  c.  15.  §  5. 

IV.  29.  c  M.  5  Edw.  IV.  rot,  75,  cited  m 

•  Stat.  43  Eliz.  c.  6.'  §  3.  13  Car.  II.    Raft.  Ent.'z68.  pi.  5. 
ih  z<  c.  2.  §  4,  9  &  10  W.  III.  c.  15* 
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CHAPTER  THE  TWENTY-FIRST* 

of  ARRESTS. 


WE  are  now  to  confider  the  regular  and  ordinary  me- 
thod of  proceeding  in  the  courts  of  criminal  jurisdic- 
tion ;  which  maybe  diftributed  under  twelve  general  heads, 
following  each  other  in  a  progrefiive  order  :  viz.  i.  Arreft  ; 
2.  Commitment  and  bail  ;  3.  Profecution  ;  4.  Procefs  ; 
5.  Arraignment,  and  it's  incidents ;  6.  Plea,  and  iflue  ; 
7.  Trial,  and  convi&ion  8.  Clergy;  9.  Judgment,  and 
it's  confequences 10.  Reverfal  of  judgment;  11.  Re- 
prieve, or  pardon  ;  12.  Execution  :  all  which  will  be  dif- 
cufled  in  the  fubfequent  part  of  this  book. 

First  then,  of  an  arrejl :  which  is  the  apprehending  or 
reftraining  of  one's  perfon,  in  order  to  be  forthcoming  to 
anfwer  an  alleged  or  fufpefted  crime.  To  this  arreft  all  per- 
fons  whatfoever  are,  without  diftin£tion,  equally  liable  in  all 
criminal  cafes  :  but  no  man  is  to  be  arretted,  unlefs  charged 
with  fuch  a  crime,  as  will  at  leaft  juftify  holding  him  to 
bail,  when  taken.  And,  in  general,  an  arreft  may  be  made 
four  ways  :  1.  By  warrant :  2.  By  an  officer  without  war- 
rant :  3.  By  a  private  perfon  alfo  without  a  warrant :  4.  By 
$n  hue  and  cry. 

1.  A  warrant  maybe  granted  in  extraordinary  cafes  by  [  290] 
the  privy  council,  or  fecretaries  of  ftate  a    but  ordinarily  by 
juftices  of  the  peace.    This  they  may  do  in  any  cafes  where 


a  I  Lord  Ray  m.  65. 

A  a  2 


they 
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they  have  a  jurifdi&ion  over  the  offence  ;  in  order  to  compel 
the  perfon  accufed  to  appear  before  them  b  :  for  it  would  be 
abfurd  to  give  them  power  to  examine  an  offender,  unlefs 
they  had  alfo  a  power  to  compel  him  to  attend,  and  fubmit 
to  fuch  examination.  And  this  extends  undoubtedly  to  all 
treafons,  felonies,  and  breaches  of  the  peace  ;  and  alfo  to 
all  fuch  offences  as  they  have  power  to  punifh  by  ftatute. 
Sir  Edward  Coke  indeed  c  hath  laid  it  down  that  a  juflice  of 
the  peace  cannot  iffue  a  warrant  to  apprehend  a  felon  upon 
bare  fufpicion  ;  no,  not  even  till  an  indiflment  be  a&ually 
found  :  and  the  contrary  practice  is  by  others  d  held  to  be 
grounded  rather  upon  connivance,  than  the  exprefs  rule  of 
law  though  now  by  long  cuftom  eftablifhed.  A  do£lrine, 
which  would  iii  mofl  cafes  give  a  loofe  to  felons  to  efcape 
without  punifhment ;  and  therefore  fir  Matthew  Hale  hath 
combated  it  with  invincible  authority,  and  ftrength  of  rea- 
fon :  maintaining,  i.  That  a  juflice  of  peace  hath  power  to 
iffue  a  warrant  to  apprehend  a  perfon  dicufed  of  felony, 
though  not  yet  indiBed e ;  and,  2.  That  he  may  alfo  iffue  a 
warrant  to  apprehend  a  perfon  fufpefied  of  felony,  though  the 
original  fufpicion  be  not  in  himfelf,  but  in  the  party  that 
prays  his  warrant ;  becaufe  he  is  a  competent  judge  of  the 
probability  offered  to  him  of  fuch  fufpicion.  But  in  both 
cafes  it  is  fitting  to  examine  upon  oath  the  party  requiring 
a  warrant,  as  well  to  afcertain  that  there  is  a  felony  or  other 
crime  actually  committed,  without  which  no  warrant  fhould 
be  granted ;  as  alfo  to  prove  the  caufe  and  probability  of 
fufpe&ing  the  party,  againft  whom  the  warrant  is  prayed  f« 
This  warrant  ought  to  be  under  the  hand  and  feal  of  the 
juflice,  fhould  fet  forth  the  time  and  place  of  making,  and 
the  caufe  for  which  it  is  made,  and  fhould  be  directed  to  the 
£  291  ]  conflable,  or  other  peace  officer,  (or,  it  may  be,  to  any  private 
perfon  by  name^,)  requiring  him  to  bring  the  party  either 
generally  before  any  juflice  of  the  peace  for  the  county,  or 
only  before  the  juftice  who  granted  it;  the  warrant  in  the 

b  2  Hawk.  P.  C.  84.  *  2  Hal.  P.  C.  108. 

c  4lnft.  176.  f  Ibid.  110. 

d  2  Hawk.  P.  C.  84,  g  Salk.  176, 
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latter  cafe  being  called  a  fpccial  warrant h.  A  general  war- 
rant to  apprehend  all  perfons  fufpe£ted,  without  naming  or 
particularly  describing  any  perfon  in  fpecial,  is  illegal  and 
void  for  it's  uncertainty  1  ;  for  it  is  the  duty  of  the  magi- 
strate, and  ought  not  to  be  left  to  the  officer,  to  judge  of  the 
ground  of  fufpicion.  And  a  warrant  to  apprehend  all  per- 
fons, guilty  of  a  crime  therein  Specified,  is  no  legal  warrant : 
for  the  point,  upon  which  it's  authority  refts,  is  a  fa£l  to 
be  decided  on  a  fubfequent  trial  ;  namely  whether  the  per- 
fon apprehended  thereupon  be  really  guilty  or  not.  It  is 
therefore  in  fact  no  warrant  at  all ;  for  it  will  not  juftify 
the  officer  who  a£ls  under  it  k :  whereas  a  warrant,  pro- 
perly penned,  (even  though  the  magiftrate  who  iffues  it  mould 
exceed  his  jurifdi£tion,)  will,  by  ftatute  24  Geo.  H.  c  44. 
at  all  events  indemnify  the  officer,  who  executes  the  fame 
minifterially.  And,  when  a  warrant  is  received  by  the 
officer,  he  is  bound  to  execute  it,  fo  far  as  the  j urifdi£Hon 
of  the  magiftrate  and  himfelf  extends.  A  warrant  from  the 
chief,  or  other,  juftice  of  the  court  of  king's  bench  extends 
all  over  the  kingdom  :  and  is  tejle'd,  or  dated,  England ;  not 
Oxfordjl/ire,  Berks,  or  other  particular  county.  But  the 
warrant  of  a  juftice  of  the  peace  in  one  county,  as  York- 
mire,  mud  be  backed,  that  is,  figned  by  a  juftice  of  the 
peace  in  another,  as  Middiefex,  before  it  can  be  executed  [  292  ] 
there.  Formerly,  regularly  fpeaking,  there  ought  to  have 
been  a  frefh  warrant  in  every  frefh  county    but  the  practice 

h  2  Hawk.  P.  C.  85.  reign,  and  under  every  adminiftration, 

1   1  Hal.  P,  C  580.   2  Hawk.  P.  C.  except  the  four  laft  years  of  queen  Anne, 

82.  down  to  the  year  1763;  when  fuch  a 

k  A  practice  had  obtained  in  the  fe-  warrant  being  iiTued  to  apprehend  the 

cretaries  office  ever  fince  the  reftoration,  authors,  printers,  and  publifhcrs  of  a 

grounded  on  fome  claufes  in  the  acts  for  certain  feditious  libel,  it's  validity  was 

regulating  the  prefs,  of  iffuing  general  difputed ;  and  the  warrant  was  adjudged 

warrants  to  take  up  (without  naming  by  the  whole  court  of  king's  bench  to 

any  perfon  in  particular)  the  authors,  be  void,  in  the  cafe  of  Money  v.  Leach, 

printers,  and  publiihers  of  fuch  obfeene  I  ri??.  5  Geo.  III.  B.  R.    After  which, 

or  feditious  libels,  as  were  particularly  the  iffuingof  fuch  general  warrants  was 

fpecified  in  the  warrant.    When  thofe  declared  illegal  by  a  vote  of  the  houfe 

acts  expired  in  1694,  the  fame  practice  of  Commons,    {Com.  Joum«  22  Apr* 

was  inadvertently  continued,  in  every  1766.) 
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of  backing  warrants  had  long  prevailed  without  law,  and  was 
at  laft  authorifed  by  ftatutes  23  Geo.H-  c.  26.  and  24Geo.  II, 
c.  55.  And  now,  by  ftatute  13  Geo.  III.  c.  31.  any  war- 
rant for  apprehending  an  Englifh  offender,  who  may  have 
efcaped  into  Scotland,  and  vice  verfa>  may  be  endorfed  and 
executed  by  the  local  magiftrates,  and  the  offender  conveyed 
back  to  that  part  of  the  united  kingdoms,  in  which  fuch 
offence  was  committed. 

2.  Arrests  by  officers  y  without  warranty  maybe  executed, 

1.  By  a  juftice  of  the  peace  ;  who  may  himfelf  apprehend, 
or  caufe  to  be  apprehended,  by  word  only,  any  perfon  com- 
mitting a  felony  or  breach  of  the  peace  in  his  prefence 

2.  The  flieriff,  and  3.  The  coroner,  may  apprehend  any  felon 
within  the  county  without  warrant.  4.  The  conftable, 
of  whofe  office  we  formerly  fpoke  m,  hath  great  original  and 
inherent  authority  with  regard  to  arrefts.  He  may,  without 
warrant,  arreft  any  one  for  a  breach  of  the  peace,  committed 
in  his  view,  and  carry  him  before  a  juftice  of  the  peace. 
And,  in  cafe  of  felony  actually  committed,  or  a  dangerous 
wounding  whereby  felony  is  like  to  enfue,  he  may  upon 
probable  fufpicion  arreft  the  felon  ;  and  for  that  purpofe  is 
authorifed  (as  upon  a  juftice's  warrant)  to  break  open  doors, 
and  even  to  kill  the  felon  if  he  cannot  otherwife  be  taken  ; 
and,  if  he  or  his  affiftants  be  killed  in  attempting  fuch  ar- 
refts, it  is  murder  in  all  concerned  n.  5.  Watchmen,  either 
thofe  appointed  by  the  ftatute  of  Winchefter,  13  Edw.  I. 
c.  4.  to  keep  watch  and  ward  in  all  towns  from  funfetting  to 
funrifing,or  fuch  as  are  mere  affiftantsto  the  conftable,  may 
vlrtute  officii  arreft  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  cuftody  till  the  morning  \ 

3.  Any  private  perfon  (and  a  fortiori  a  peace  officer)  that 
is  prcfent  when  any  felony  is  committed,  is  bound  by  the  law 

C  293  ]  *°  arrenX  ^e  fe*on  5  on  pahi  of  fine  and  imprifonment,  if  he 

y    1  Hal.  P.  C.  86.  n  2  Haj,  p.  q.  88—96. 

»  See  Vol.  I.  yag.  355,  ©  Bid,  9$. 
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efcapes  through  the  negligence  of  the  ftanders-by  p.  And 
they  may  juftify  breaking  open  doors  upon  following  fuch 
felon  ;  and  if  they  kill  ftim,  provided  he  cannot  be  otherwife 
taken,  it  is  juftifiable  ;  though  if  they  are  killed  hi  endeavour- 
ing to  make  fuch  arreft,  it  is  murder  Upon  probable 
fufpicion  alio  a  private  perfon  may  arreft  the  felon,  or  other 
perfon  fo  fufpefted  r  (1).  But  he  cannot  juftify  breaking 
open  doors  to  do  it  •,  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manflaughter,  and  no  more  s.  It  is  no  more, 
becaufe  there  is  no  malicious  defign  to  kill :  but  it  amounts 
to  fo  much,  becaufe  it  would  be  of  moft  pernicious  confe- 
quence,  if,  under  pretence  of  fufpecting  felony,  any  private 
perfon  might  break  open  a  houfe,  or  kill  another ;  and  alfo 
becaufe  fuch  arreft  upon  fufpicion  is  barely  permitted  by  the 
law,  and  not  enjoined^  as  in  the  cafe  of  thofe  who  are  prefent 
when  a  felony  is  committed* 

4.  There  is  yet  another  fpecies  of  arreft,  wherein  both 
officers  and  private  men  are  concerned,  and  that  is  upon  an 
hue  and  cry  raifed  upon  a  felony  committed.  An  hue  (from 
huery  to  fhout)  and  cry,  hutefium  et  clamor^  is  the  old  com- 

p  2  Hawk.  P.  C.  74*  r  %tiii  30  Getf.  II.  c.  24. 

*  2  Hal.  P.  C.  77,  »  2  Hal.  P.  C.  82,  83. 


( I )  Where  a  felorty  has  been  actually  committed,  a  private  per- 
fon acting  with  a  good  intention,  and  upon  fuch  information  as 
amounts  to  a  reafonahle  and  probable  ground  of  fufpicion,  is  juftified 
in  apprehending  without  a  warrant  the  fufpected  perfon  in  order  to 
carry  him  before  a  magiflratc,  Cald,  291.  But  where  a  private 
perfon  had  delivered  another  into  the  cuftody  of  a  conftable,  upon 
a  fufpicion,  which  appeared  afterwards  to  be  unfounded,  it  was 
held  that  the  perfon  fo  arrefled  might  maintain  an  action  of  tref- 
pafs  for  an  alTault  and  falfe  imprifonment  againil  fuch  private 
perfon,  although  a  felony  had  been  actually  committed.  6  T.  R~ 
315.  But  a  peace-officer  upon  a  reafonable  charge  of  felony, 
may  juftify  an  arreft  without  a  warrant,  although  no  felony  has  been 
committed.  Samuel  v.  Payne,  Doug.  345.  When  doors  may  be 
broken  open.    See  Fojler.  136  &  319. 

A  a  4  mom 
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mon  law  proccfs  of  purfuing,  with  horn  and  with  voice,  all 
felons,  and  fuch  as  have  dangeroufly  woubded  another  c.  'It 
is  alfo  mentioned  by  ftatute  Weftm.  I.  3  Edw.  I.  c.  9.  and 
4  Edw.  I.  de  officio  cor onai oris.    But  the  principal  ftatute, 
relative  to  this  matter,  is  that  of  Winchefter,   13  Edw.  1. 
c.  1.  &  4.  which  directs,  that  from  thenceforth  every  coun- 
try fhall  be  fo  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  frefli  fuit  (hall  be  made  from  town 
to  town,  and  from  county  to  county ;  and  that  hue  and  cry 
fhall  be  raifed  upon  the  felons,  and  they  that  keep  the  town 
(hall  follow  with  hue  and  cry,  with  all  the  town  and  the 
L  294  ]  *owns  near  j  anc^     hue  and  cry  fhall  be  made  from  town  to 
town,  until  they  be  taken  and  delivered  to  the  fheriff.  And, 
that  fuch  hue  and  cry  may  more  effectually  be  made,  the 
hundred  is  bound  by  the  fame  ftatute,  c.  3.  to  anfwer  for 
all  robberies  therein  committed,  unlefs  they  take  the  felon 
which  is  the  foundation  of  an  action  againft  the  hundred  u, 
in  cafe  of  any  lofs  by  robbery.   By  ftatute  27  Eliz.  c.  13.  no 
hue  and  cry  is  fufficient,  unlefs  made  with  both  horfemen 
and  footmen.  And  by  ftatute  8  Geo.  II.  c.  16.  the  conftable 
or  like  officer,  refufing  or  neglecting  to  make  hue  and  cry, 
forfeits  5  /;  and  the  whole  vill  or  diftrift  is  (till  in  ftriftnefs 
liable  to  be  amerced,  according  to  the  lav/  of  Alfred,  if  any 
felony  be  committed  therein  and  the  felon  efcapes.    An  in- 
ftitution,  which  hath  long  prevailed  in  many  of  the  eaftern 
countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  laft  century  ; 
which  is  faid  to  have  effectually  delivered  that  vaft  territory 
from  the  plague  of  robbers,  by  making  in  fome  places  the 
villages,  in  others  the  officers  of  juftice,  refponfible  for  all 
the  robberies  committed  within  their  refpective  diftrifls  vv. 
Hue  and  cry  x  may  be  raifed  either  by  precept  of  a  juftice  of 
the  peace,  or  by  a  peace  officer,  or  by  any  private  man  that 
knows  of  a  felony.    The  party  railing  it  muft  acquaint  the 

*  Bra&on.  /.  3.  tr.  2.  c.  1.  §  1.  w  Mod.  Un.  Hift.  vi.  383.  vii.  156. 

Mirr.  c.  2,  §  6.  *  z  Hal.  P.  C.  icq — 104. 

u  S«e  Vol.  III.  pag.  161. 
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conftable  of  the  vill  with  all  the  c  ire  urn  (lances  which  he 
knows  of  the  felony,  and  the  perfon  of  the  felon  ;  and  there- 
upon the  conftable  is  to  fearch  his  own  town,  and  raife  all 
the  neighbouring  vills,  and  make  puffuit  with  horfe  and 
foot and  in  the  profecution  of  fuch  hue  and  cry  the  con- 
ftable and  his  attendants  have  the  feme  powers,  protection, 
and  indemnification,  as  if  acting  under  the  warrant  of  a 
juftice  of  the  peace.  But  if  a  man  wantonly  or  malicioufly 
raifes  an  hue  and  cry,  without  caufe,  he  mail  be  feverely 
punifhed  as  a  difturber  of  the  public  peace 

In  order  to  encourage  farther  the  apprehending  of  certain 
felons,  rewards  and  immunities  are  bellowed  on  fuch  as  bring 
them  to  juftice,  by  divers  a£ts  of  parliament.  The  ftatute 
4  &  5  W.  &  M.  c.  8.  ena&s,  that  fuch  as  apprehend  a  high- 
wayman, and  profecute  him  to  conviction,  fhall  receive  a 
reward  of  40/.  from  the  public  ;  to  be  paid  to  them  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors)  by  the  [  295  J 
{heriff  of  the  county ,  befides  the  horfe,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  perfon  of  fuch  rob- 
ber ;  with  a  refervation  of  the  right  of  any  perfon  from 
whom  the  fame  may  have  been  ftolen  :  to  which  the  ftatute 
8  Geo.  H.  c.  16.  fuperadds  10/.  to  be  paid  by  the  hundred 
indemnified  by  fuch  taking.  By  ftatutes  6  &  7  W.  III.  c  17. 
and  15  Geo.  II.  c.  28.  perfons  apprehending  and  convi£ting 
any  offender  againft  thofe  ftatutes^  refpefting  the  coinage, 
fhall  (in  cafe  the  offence  be  treafon  or  felony)  receive  a  re- 
ward of  forty  pounds  •,  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  ftatute  10  &  1 1  W.  III. 
c.  23.  any  perfon  apprehending  and  profecuting  to  convic- 
tion a  felon  guilty  of  burglary,  houfebreaking,  horfefteal- 
ing,  or  private  larciny  to  the  value  of  5/.  from  any  fhop, 
warehoufe,  coach-houfe,  or  (table,  (hall  be  excufed  from  all 
parifh  offices.  And  by  ftatute  5  Ann.  c.  31.  any  perfon  fo 
apprehending  and  profecuting  a  burglar,  or  felonious  houfe- 
breaker,  (or,  if  killed  in  the  attempt,  his  executors,)  fhall  be 

y  1  Hawk,  P,C.  75, 
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entitled  to  a  reward  of  40/ z  (2).  By  ftatute  6  Geo.  I.  c.  23- 
perfons  difcovering,  apprehending,  and  profecuting  to  con- 
viction, any  perfon  taking  reward  for  helping  others  to  their 
ftolen  goods,  fhall  be  entitled  to  forty  pounds.  By  ftatute 
14  Geo.  II.  c.  6.  explained  by  15  Geo.  II.  c.  34.  any  perfon 
apprehending  and  profecuting  to  conviction  fuch  as  fteal,  or 
kill  with  intent  to  ileal,  any  fheep  or  other  cattle  fpecified 
in  the  latter  of  the  faid  acts,  fhall  for  every  fuch  conviction 
receive  a  reward  of  ten  pounds.  Laftly,  by  ftatute  1 6  Geo.  II. 
c.  15.  and  8  Geo.  III.  c.  15.  perfons  difcovering,  appre- 
hending, and  convifting  felons  and  others  being  found  at 
large  during  the  term  for  which  they  are  ordered  to  be  trans- 
ported, (hall  receive  a  reward  of  twenty  pounds. 

z  The  ftatutes  4  Sz  5  W.  &  M.  c.  8.  burfmg  the  flicriffs)  are  extended  to  the 

6  &  7  W.  III.  c.  17.  and  5  Attn.  c.  31.  county  palatine  of  Durham,  by  Stat, 

(together  with  3  Geo.  I.  c.  15.  §  4.  14  Geo.  III.  c.  46. 
which  directs  the  method  of  re-im- 


(2)  If  any  perfon  apprehends  and  profecutes  to  conviction  any 
of  the  felons  defcribed  by  the  10  &  11  W.  III.  c.  23.  and  the 
,  5  Ann.  c.  31.  he  fhall  be  entitled  to  a  certificate  from  the  judge, 
which  will  exempt  him  from  all  parifh  offices  in  the  parifli  in  which 
the  felony  was  committed.  And  before  it  is  ufed  for  that  pur- 
pofe  it  may  be  afligned,  that  is,  fold  once,  and  the  aflignee  or 
buyer  fhall  be  privileged  to  the  fame  exemption  from  it.  This  cer- 
tificate of  exemption,  or  Tyburn  ticket,  as  it  is  fometimes  called, 
is  the  only  reward  given  to  the  profecutors  of  horfeltealers,  and 
of  felons,  who  fteal  to  the  value  of  5  privately  from  fhops,  ware* 
houfes,  coach-houfes,  and  (tables. 
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CHAPTER  THE  TWENTY-SECOND. 


or  COMMITMENT  and  BAIL. 


T YTHEM  a  delinquent  is  arretted  by  any  of  the  means 
*  *  mentioned  in  the  preceding  chapter,  he  ought  regu- 
larly to  be  carried  before  a  juftice  01  the  peace  :  and  how  he 
is  there  to  be  treated,  I  {hall  next  (hew,  under  the  fecond 
head,  of  commitment  and  hail. 

The  juftice,  before  whoui  fuch  prifoner^is  brought,  is 
bound  'immediately  to  examine  the  circumftances  of  the 
crime  alleged  :  and  to  this  end  by  ftatute  2  &  3  Ph.  &  M. 
c.  10.  he  is  to  take  in  writing  the  examination  of  fuch  prL 
foner,  and  the  information  of  thofe  who  bring  him  :  which* 
Mr.  Lambard  obferves  a,  was  the  firft  warrant  given  for  the 
examination  of  a  felon  in  the  Englifh  law.  For,  at  the  com- 
mon law,  nemo  tenehatur  prodere  feipfum  :  and  his  fault  was 
not  to  be  wrung  out  of  himfelf,  but  rather  to  be  difcoveared 
by  other  means,  and  other  men.  If  upon  this  inquiry  it 
roanifeftly  appears,  either  that  no  fuch  crime  was  committed, 
or  that  the  fufpicion  entertained  of  the  prifoner  was  wholly 
groundlefs,  in  fuch  cafes  only  it  is  lawful  totally  to  difcharge 
him.  Other  wife  he  muft  either  be  committed  to  prifon,  or 
give  bail ;  that  is,  put  in  fecurities  for  his  appearance,  to 
anfwer  the  charge  againft  him.  This  commitment  therefore 
being  only  for  fafe  cuftody,  wherever  bail  will  anfwer  the 
fam  intention,  it  ought  to  be  taken  ;  as  in  molt  of  the  in- 
ferior crimes :  but  in  felonies,  and  other  offences  of  a  capi- 

■  Eironarch.  b.  2.  c-  7.    Scepag,  357. 
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tal  nature,  no  bail  can  be  a  fecurity  equivalent  to  the  a&ual 
cuftody  of  the  perfon.    For  what  is  there  that  a  man  may 
not  be  induced  to  forfeit,  to  fave  his  own  life  ?  and  what  fa- 
tisfa£tion  or  indemnity  is  it  to  the  public,  to  feize  the  effe&s 
of  them  who  have  bailed  a  murderer,  if  the  murderer  himfelf 
be  fuffered  to  efcape  with  impunity  ?  Upon  a  principle  fimilar 
to  which,  the  Athenian  magiftrates,  when  they  took  a  folemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
fureties  of  the  fame  quality  with  himfelf,  did  it  with  an 
exception  to  fuch  as  had  embezzled  the  public'money,  or 
been  guilty  of  treasonable  practices  b.    What  the  nature  of 
bail  is,  hath  been  (hewn  in  the  preceding  book  c,  viz.  a  de- 
livery or  bailment,  of  a  perfon  to  his  fureties^  upon  their 
giving  (together  with  himfelf)  fufficient  fecurity  for  his  ap- 
pearance :  he  being  fuppofed  to  continue  in  their  friendly 
cuftody,  inftead  of  going  to  gaol.    In  civil  cafes  we  have 
feen  that  every  defendant  is  bailable  ;  but  in  criminal  matters 
it  is  otherwife.    Let  us  therefore  inquire,  in  what  cafes  the 
party  accufed  ought,  or  ought  not,  to  be  admitted  to  bail. 

And,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable, 
is  an  offence  againft  the  liberty  of  the  fubjeft,  in  any  magif- 
trate  by  the  common  lawd,  as  well  as  by  the  ftatute  Weftm.  i . 
3  Edw.  I.  c.  15.  and  the  habeas  corpus  a£l,  31  Car.  II.  c.  2. 
And,  left  the  intention  of  the  law  fhould  be  fruftrated  by 
the  juftices  requiring  bail  to  a  greater  amount  than  the  na- 
ture of  the  cafe  demands,  it  is  exprefsly  declared  by  ftatute 
1  W.  &  M.  ft.  2.  c.  1.  that  exceflive  bail  ought  not  to  be 
required  ;  though  what  bail  mall  be  called  excefTive,  muft  be 
left  to  the  courts,  on  confidering  the  eircumftances  of  the 
cafe,  to  determine.  And,  on  the  other  hand,  if  the  magif- 
trate  takes  inefficient  bail,  he  is  liable  to  be  fined,  if  the 
criminal  doth  not  appear  e.  Bail  may  be  taken  either  in 
court,  or  in  fome  particular  cafes  by  the  fheriff,  coroner,  or 
other  magiftrate :  but  moft  ufually  by  the  juftices  of  the 
peace.  Regularly,  in  all  offences  either  againft  the  common 


b  Pott,  Antiq.  b.  I.  c.  i8« 
c  See  Vol.  III.  pag,  290. 


d  2  Hawk.  P.  C.  90. 
e  Ibid,  89, 
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law  or  a&  of  parliament,  that  are  below  felony,  the  offender 
ought  to  be  admitted  to  bail,  unlefs  it  be  prohibited  by  fome 
fpecial  aft  of  parliament f.  In  order  therefore  more  pre- 
cifely  to  afcertain  what  offences  are  bailable. 

Let  us  next  fee,  who  may  not  be  admitted  to  bail,  or, 
what  offences  are  not  bailable.  And  here  I  fhall  not  confider 
any  one  of  thofe  cafes  in  which  bail  is  ouited  by  ftatute, 
from  prifoners  convicted  of  particular  offences  :  for  then  fuch 
imprisonment  without  bail  is  part  of  their  fentence  and  pu- 
nifhment.  But,  where  the  imprifonment  is  only  for  fafe 
cuftody  before  the  conviction,  and  not  for  punifhment  after- 
wards, in  fuch  cafes  bail  is  oufted  or  taken  away,  wherever 
the  offence  is  of  a  very  enormous  nature  :  for  then  the  pub- 
lic is  entitled  to  demand  nothing  lefs  than  the  higheft  fecu- 
rity  that  can  be  given,  viz,  the  body  of  the  accufed;  in  or- 
der to  infure  that  juftice  fhall  be  done  upon  him,  if  guilty. 
Such  perfons  therefore,  as  the  author  of  the  mirror  obfervess, 
have  no  other  fureties  but  the  four  walls  of  the  prifon.  By 
the  antient  common  law,  before  h  and  fince  1  the  conqueft, 
all  felonies  were  bailable,  till  murder  was  excepted  by  fta- 
tute :  fo  that  perfons  might  be  admitted  to  bail  before  con- 
viction almoft  in  every  cafe.  But  the  ftatute  Weftm.  i. 
3  Edw.  I.  c.  15.  takes  away  the  power  of  bailing  in  treafon, 
and  in  divers  inftances  of  felony.  The  ftatutes  23  Hen.  VI. 
c.  9.  and  1  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations 
in  this  matter ;  and  upon  the  whole  we  may  colleft  k,  that 
no  juftice  of  the  peace  can  bail,  1 .  Upon  an  accufation  of 
treafon:  nor,  2.  Of  murder:  nor,  3.  In  cafe  of  man- 
flaughter,  if  the  prifonerbe  clearly  the  flayer,  and  not  barely 
fufpefted  to  be  fo  or  if  any  indi£lment  be  found  againft 
him :  nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prifon ;  becaufe  it  not  only  carries  a  prefumption  of 
guilt,  but  is  alfo  fuperadding  one  felony  to  another :  5.  Per- 

f  |  Ha).  P.  C.  127.  aca/fatusper  pfegkti <MfflfcU9  praeterquam 

8  c.  2.  §.  24.  in  placito  dc  homicidh,  ubi  ad  terrorem 

h  2  Inft.  189.  cditer  Jtaiutum  eju  (Glanv.  /.  14.  c.  1.) 
*  In  omnibus  placitis  de  fdonia  fold       k  z  Inft.  186.    2  Hal,  P.  C.  129. 
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fons  outlawed  :  6.  Such  as  have  abjured  the  realm  :  7.  Ap- 
L  299  ]  provers,  of  whom  we  lhall  fpeak  in  a  fubfequent  chapter, 
and  perfons  by  them  accufed  :  8.  Perfons  taken  with  the 
mainour,  or  in  the  facl:  of  felony  :  9.  Perfons  charged  with 
arfon  :  10.  Excommunicated  perfons,  taken  by  writ  de  ex- 
communicato capiendo :  all  which  are  clearly  not  admiffible  to 
bail  by  the  juftices.  Others  are  of  a  dubious  nature,  as 
1 1  .Thieves  openly  defamed  and  known :  1 2.  Perfons  charged 
with  other  felonies,  or  manifeft  and  enormous  offences,  nor 
being  of  good  fame:  and,  13.  Acceflbries  to  felony,  that 
labour  under  the  fame  want  of  reputation.  Thefe  feem  to 
be  in  the  difcretion  of  the  juftices,  whether  bailable  or  not. 
The  laft  clafs  are  fuch  as  mujl  be  bailed  upon  offering  fuffi- 
cient  furety  \  as,  14.  Perfons  of  good  fame,  charged  with  a 
bare  fufpicion  of  manfiaughter,  or  other  inferior  homicide  ; 
15.  Such  perfons,  being  charged  with  petit  larciny,  or  any 
felony  nor  before  fpecified  :  or,  16.  With  being  acceflbry  to 
any  felony.  Laftly,  it  is  agreed  that  the  court 1  of  king's 
bench  (or  any  judge m  thereof  in  time  of  vacation)  may 
bail  for  any  crime  whatfoever,  be  it  treafon  n,  murder0,  or1 
•any  other  offence,  according  to  the  circumftauce  of  the  cafe. 
And  herein  the  wifdom  of  the  law  is  very  manifeft.  Tq 
allow  bail  to  be  taken  commonly  for  fuch  enormous  crimes, 
%vould  greatly  tend  to  elude  the  public  juftice  :  and  yet  there 
are  cafes,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjuft  to  confine  a  man  in  prifon,  though  accufed 
even  of  the  greateft  offence.  The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  difcretionary  power  of 
bailing  in  any  cafe  :  except  only,  even  to  this  high  jurisdic- 
tion, and  of  courfe  to  all  inferior  ones,  fuch  perfons  as  are 

1  2  I'nft.  1H9.    Latch.  12.    Vaugh.  any  of  the  queen's  privy  council, 

j  57.    Comb,  ilii  i§3,    j  Comyns  (T  Anderf.  29S.) 

D ig.  49  5.  o  In  oin nib its  plant is  de fehnia  foletac- 

in  Skin.  683.  Salk.  {05,  Stra.  911.  cttfulus per plegws  dimilti,pratterquam in 

i  Corny  OS  Dig.  497.  plarito  de  h.omkidio*  (Glan.  I.  14.  c.  I.) 

n  In  the  reign  of  queen  Elizabeth  it  Scrmdum  tmnen  quod,  in  hocplacito,  non 

was  the  unanimous  opinon  of  the  judges,  folet  occvfatus  per  plegios  dimUti,  niji  ex 

'Cw:\X  no  court  could  bail  upon  a  commit-  regiae  poteftatis  bcnrfcio.   ( Ibid,  c.  3. ) 
flienU  for  a  charge  of  high  treafon  by 
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committed  by  either  houfe  of  parliament,  fo  long  as  the  fef- 

fion  iafts ;  or  fuch  as  are  committed  for  contempts  by  any  of  [  300  ] 

the  king's  fuperior  courts  of  jufticep. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the 
party  cannot  find  bail,  he  is  to  be  committed  to  the  county 
gaol  by  the  mittimus  of  the  juftice,  or  warrant  under  his  hand 
and  feal,  containing  the  caufe  of  his  commitment ;  there  to 
abide  till  delivered  by  due  courfe  of  law  q.  But  this  impri- 
fonment,  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  punifliment :  therefore,  in  this  dubious  interval  be- 
tween the  commitment  and  trial,  a  prifoner  ought  to  be  ufed 
with  the  utmoft  humanity  and  neither  be  loaded  with  need- 
lefs  fetters,  or  fubjedled  to  other  hardfhips  than  fuch  as  are 
abfolutely  requifite  for  the  purpofe  of  confinement  only  ; 
though  what  are  fo  requifite,  mud  too  often  be  left  to  the 
difcretion  of  the  gaolers ;  who  are  frequently  a  mercilefs  race 
of  men,  and,  by  being  converfant  in  fcenes  of  mifery,  fteeled 
againft  any  tender  fenfation.  Yet  the  law  (as  formerly  held) 
would  not  juftify  them  in  fettering  a  prifoner,  unlefs  where 
he  was  unruly,  or  had  attempted  to  efcape r :  this  being  the 
humane  language  of  our  antie©t  lawgivers s,  "  cujlodes pcenam 
"  fibi  commiffbrum  non  migeant>  nec  eos  torqueant ;  fed  omn\ 
*6  faevitia  remotay  pietateque  adhibit  a>  judicia  debit e  exequan- 

P  Staundf.  J\C,  73.5,  t  a  Inft.  381,    3  Inft.34, 

*  2  Hal.  P,  C  iz2f  I  Het,  /.  1,  c.  26, 
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CH  A  PTE  11  THE  T  WENT  Y-TUIIID- 


or  the  several  MODES  of  PRO- 
SECUTION. 


THE  next  ftep  towards  the  punifhment  of  offenders  is 
their  profecution,  or  the  manner  of  their  formal  ac- 
cufation.  And  this  is  either  upon  a  previous  findkig  of  the 
fact  by  an  inqueft  or  grand  jury ;  or  without  fuch  previous 
finding.  The  former  way  is  either  by  prefenime?:^  or 
indiBment. 

I.  A  presentment,  generally  taken,  is  a  very  compre- 
henfive  term •,  including  not  only  prefentments  properly  fo 
called,  but  alfo  inquifitions  of  office,  and  indictments  by  a 
grand  jury.  A  prefentment,  properly  fpeaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offence  from  their  own  know- 
ledge or  obfervation  a,  without  any  bill  of  indictment  laid 
before  them  at  the  fuit  of  the  king.  As  the  prefentment  of 
a  nufance,  a  libel,  and  the  like  ;  upon  which  the  officer  of 
the  court  muft  afterwards  frame  an  indictment b,  before  the 
party  prefented  can  be  put  to  anfwer  it.  An  inquifition  of 
office  is  the  act  of  a  jury  fummoned  by  the  proper  officer  to 
inquire  of  matters  relating  to  the  crown,  upon  evidence  laid 
before  them.  Some  of  thefe  are  in  themfelves  convictions, 
and  cannot  afterwards  be  traverfed  or  denied  ;  and  therefore 
the  inqueft,  or  jury,  ought  to  hear  all  that  can  be  alleged 
on  both  fides.  Of  this  nature  are  all  inquifitions  of  felo 
de  fe  ;  of  flight  in  perfons  accufed  of  felony    of  deodands, 

a  Lamb.  Eirenarch.  /.  4.  c.  5.  *>  z  Xnft.  739. 
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nnd  the  like  and  prefentments  of  petty  offences  In  the 
fherifPs  tourn  or  court-leet,  whereupon  the  prefiding  officer 
may  fet  a  fine.  Other  inquifitions  may  be  afterwards  tra- 
verfed  and  examined  as  particularly  the  coroner's  inquifi- 
tion  of  the  death  of  a  man,  when  it  finds  any  one  guilty  of  [  3 
homicide  :  for  in  fuch  cafes  the  offender  fo  prefented  muft 
be  arraigned  upon  this  inquiution,  and  may  difpute  the  truth 
of  it ;  which  brings  it  to  a  kind  of  indictment,  the  moll 
ufual  and  effectual  means  of  profecution,  and  into  which  we 
will  therefore  inquire  a  little  more  minutely. 

II.  An  indiclment c  is  a  written  accufation  of  one  or  more 
perfons  of  a  crime  or  mifdemefnor,  preferred  to,  and  pre- 
fented upon  oath  by,  a  grand  jury.  To  this  end  the  iheriff 
of  every  county  is  bound  to  return  to  every  feflion  of  the 
peace,  and  every  commiffion  of  oyer  and  terminer,  and  of  ge- 
neral gaol  delivery,  twenty-four  goocl  and  lawful  men  of  the 
county,  fome  out  of  every  hundred,  to  inquire,  prefent,  do, 
and  execute  all  thofe  things,  which  on  the  part  of  our  lord 
the  king  {hall  then  and  there  be  commanded  them  d.  They  . 
ought  to  be  freeholders,  but  to  what  amount  is  uncertain  c  : 
which  feems  to  be  cafus  omijfus,  and  as  proper  to  be  fupplied 
by  the  legiilature  as  the  qualifications  of  the  petit  jury;  which 
were  formerly  equally  vague  and  uncertain,  but  are  now 
fettled  by  feveral  a£ts  of  parliament.  However,  they  are  ufu- 
ally  gentlemen  of  the  beft  figure  in  the  county.  As  many  as 
appear  upon  this  panel  are  fworn  upon  the  grand  jurv,  to 
the  amount  of  twelve  at  the  leaft,  and  not  more  than  twenty- 
three  that  twelve  may  be  a  majority.  Which  number,  as 
well  as  the  conftitution  itfelf,  we  find  exactly  defcribed,  fo 
early  as  the  laws  of  king  Ethelred  f.  "  Exeant  feniores  duo- 
"  declm  thani)  etpraefeBus  cum  eisy  et  juretit  fuper  fanBuarium 
€4  quod  els  in  mantis  datur,  quod  nolint  ullum  innorentem  accu- 
*s fare,  nec  aliquem  ncxlum  celare"  In  the  time  of  king 
Richard  the  firft  (according  to  Hoveden)  the  procefs  of 
electing  the  grand  jury,  ordained  by  that  prince,  was  as  fol- 

c  See  Appendix.  §  I.  e  Ibid.  155. 

<i  2  Hal.  P.  C.  154/  %  Wilk,  LL.  Angi,  Sai;  1 17. 
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lows :  four  knights  were  to  be  taken  from  the  county  at 
large,  who  chofe  two  more  out  of  every  hundred  \  which 
two  aflbciated  to  themfelves  ten  other  principal  freemen,  and 
thofc  twelve  were  to  anfwer  concerning  all  particulars  re- 
lating to  their  own  diftricL  This  number  was  probably 
[  303  ]  found  too  large  and  inconvenient ;  bat  the  traces  of  this  in- 
ftitution  ftill  remain,  in  that  fome  of  the  jury  muft  be  fum- 
moned  out  of  every  hundred.  This  grand  jury  are  previoufly 
inlt.ru£tecl  in  the  articles  of  their  inquiry,  by  a  charge  from 
the  judge  who  prendes  upon  the  bench.  They  then  with- 
draw, to  fit  and  receive  indi£tmentst  which  are  preferred  to 
them  in  the  name  of  the  king,  but  at  the  fuit  of  any  private 
profecutcr  -7  and  they  are  only  to  hear  evidence  on  behalf  of 
the  profecution  :  for  the  finding  of  an  indictment  is  only  in 
the  nature  of  an  inquiry  or  accufation,  which  h  afterwards 
to  be  tried  and  determined  and  the  grand  jury  are  only  to 
inquire  upon  their  oaths,  whether  there  be  fufficient  caufe 
to  call  upon  the  party  to  anfwer  it.  A  grand  jury  however 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  indict- 
ment, fofar  as  their  evidence  goes  \  and  not  to  reft  fatisfied 
merely  with  remote  probabilities  :  a  do£trine,  that  might  be 
applied  to  very  oppreiTive  purpofes*  (1). 

'  The  grand  jury  are  fworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpore  coniifaias and  therefore  they  can- 
not regularly  inquire  of  a  fadt  done  out  of  that  county  for 

5  State  Tjials,  IV.  183. 

(1)  Upon  an  indictment^  for  high  treafon  again (t  the  earl  of 
Shaftcfbury  in  the  year  16&1,  the  evidence  was  given  in  public 
before  the  grand  jury  at  the  Old  Bailey;  and  the  gentlemen  of  the 
jury  expreffihg  fome  doubts  with  regard  to  the  legality  of  the  pro- 
ceeding, lord  C.  J.  Pemberton  and  C.  J.  North  both  declared 
that  it  had  always  been  the  practice  to  examine  the  witneffea  pub- 
licly before  the  grand  jury,  whenever  it  had  been  requeued  by 
thofj  who  profecuted  for  the  king.  3  Harg.  67.  Tr.  4.17.  But  I 
apprehend  this  is  the  lalt  inftance  of  fueh  a  procedure. 

The  grand  jury  ought  never  to  be  afliited  by  the  depofitions. 
taken  before  the  magiftrate,  except  where  thefe  depofitions  could 
be  read  in  evidence  to  the  petty  jury.    Daihtfs  cafe.  Leach,  58P, 

which 
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which  they  are  {worn,  unlefs  particularly  enabled  by  aft  of 
parliament.  And  to  fo  high  a  nicety  was  this  matter  antiently 
carried,  that  where  a  man  was  wounded  in  one  county,  and 
died  in  another,  the  offender  was  at  common  law  indi£r> 
able  in  neither,  becaufe  no  complete  act  of  felony  was  done 
in  any  one  of  them  i  but  by  ftatute  2  <k  3  Ed\v.  VI.  c.  24. 
he  is  now  inclinable  in  the  county  where  the  party  died* 
And,  by  ftatute  2  Geo.  II.  c.  21.  if  the  ftroke  or  poifoning 
be  in  England,  and  the  death  upon  the  fea  or  out  of  England  & 
or,  vice  verfa  ;  the  offenders  and  their  acceffories  may  be 
indicted  in  the  county  where  either  the  death,  poifoning,  of 
ftroke  mail  happen.  And  fo  in  fome  other  cafes  :  as  parti- 
cularly, v/here  treafon  is  committed  out  of  the  realm,  it 
may  be  inquired  of  in  any  county  within  the  realm,  as  the 
king  {hall  direct,  in  purfuance  of  ftatutes  26  Hen,  VIIL 
c.  13.  33  Hen.  VIIL  c.  23.  35  Hen.  VIIL  c.  2.  and  5  &  6 
Edw.  VI.  c.  11.  And  counterfeiters,  wafhers,  or  minimers  j 
of  the  current  coin,  together  with  all  manner  of  felons  and  [  3043 
their  acceffories,  may  by  ftatute  26  Hen.  VIIL  c.  6*  '(con- 
firmed and  explained  by  34  &  35  Hen.  VIIL  c.  26.  §  75, 
76.)  be  indicted  and  tried  for  thofe  offences,  if  committed  in 
any  part h  of  Wales,  before  the  juftices  of  gaol  delivery  and 
of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth :  that  is,  at  prefent  in  the  county 
of  Hereford  or  Salop  ^  and  not,  as  it  mould  feem,  in  the 
county  of  Chefter  or  Monmouth  :  the  one  being  a  county 
palatine  where  the  king's  writ  did  not  rutl,  and  the  other  a 
part  of  Wales,  in  26  Ken.  VIIL  1  Murders  alfo,  whether 
committed  in  England  or  in  foreign  parts  kj  may  by  virtue 
of  the  ftatute  33  Hen.  VIIL  c.  23.  be  inquired  of  and  tried 
by  the  king's  fpecial  commiffion  in  any  (hire  or  place  in  the 
kingdom.  By  ftatute  10  &  11  We  III.  c.  25.  all  robberies 
and  other  capital  crimes*  committed  in  Newfoundland,  may 
be  inquired  of  and  tried  in  any  county  in  England.  Offences 
againft  the  black  a£l,  9  Geo.  I.  c.  22.  may  be  inquired  of 
and  tried  in  any  county  of  England/at  the  option  of  the 

ft  Stra.  533.    8  Mod.  134.  k  Ely  \s  cafe,  at  the  old  bailey,  Dec. 

1   Se«  Hardi.  6f.  1720.    Roache's  cafe,  Dec.  1775, 

&b  2  profecutor* 
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profecutor1-  So  felonies  in  deftroying  turnpikes,  or  works 
upon  navigable  rivers,  erecled  by  authority  of  parliament, 
may,  by  ftatutes  8  Geo.  IL  c.  20.  and  13  Geo.  III.  c.  84. 
be  inquired  of  and  tried  in  any  adjacent  county.  By  ftatute 
26  Geo.  II.  c.  19.  plundering  or  Healing  from  any  vefle]  in 
diftrefs  or  wrecked,  or  breaking  any  {hip  contrary  to  12  Ann. 
it.  2.  c.  i8.m,  may  be  profecuted  either  in  the  county  where 
the  fact  is  committed,  or  in  any  county  n^xt  adjoining;  and, 
if  committed  in  Wales,  then  in  the  next  adjoining  Englifh 
county :  by  which  is  underftood  to  be  meant  fuch  Englifh 
county  as,  by  the  ftatute  26  Hen.  VIII.  above-mentioned, 
had  before  a  concurrent  jurifcliction  with  the  great  fefftons 
of  felonies  committed  in  Wales11.  Felonies  committed  out 
[  30?  ]  of  the  realm,  in  burning  or  deftroying  the  king's  mips,  ma- 
gazines, or  ftores,  may  by  ftatute  12  Geo.  III.  c.  24.  be 
inquired  of  and  tried  in  any  county  of  England,  or  in  the 
place  where  the  offence  is  committed.  By  ftatute  13  Geo. III. 
c.  63.  mifdemefnors  committed  in  India  may  be  tried  upon 
information  or  indictment  in  the  court  of  king's  bench  in 
England  \  and  a  mode  is  marked  out  for  examining  wit- 
neiTes  by  commiflion,  and  tranfmitting  their  depofitrons  to 
the  court.  But,  in  general,  all  offences  mutt  be  inquired  into 
as  well  as  tried  in  the  county  where  the  faci  is  committed. 
Yet  if  larciny  be  committed  in'  one  county,  and  the  goods 
carried  into  another,  the  offender  may  be  indicted  in  either ; 
for  the  offence  is  complete  in  both0.  Or,  he  may  beindi&ed 
in  England  for  larciny  in  Scotland,  and  carrying  the  goods 
with  him  into  England,  or  vice  verfa  ;  or  for  receiving  in  one 
part  of  the  united  kingdoms  goods  that  have  been  ftolen  in 
smother  p.  But  for  robbery,  burglary,  and  the  like,  he  can  only 
be  indi£ted  where  the  fa£l  was  actually  committed :  for  though 

*So  held  by  all  the  judges,  H.  11  moved  in  arreft  of  judgment,  that  Chef- 

Geo.  III.  in  the  cafe  of  Richard  Mortis  ter  and  not  Salop  was  the  next  adjoining 

on  a  cafe  referred  from  the  old  bailey.  Englifh  cyunty.    But  all  ihejudges  (in 

*"  See  page  244.  Mich.  15  Geo,  III.)  held  the  prof  ecu* 

n  At    Shrewfbury  fummer  affizea,  tion  to  be  regular. 
1774,  Parry  and  Roberts  were  convi&ed       Q  t.  Hal.  P.  C.  507. 
of  plundering  a  vefifel  which  was  wreck-       P  Stat.  13  Geo.  III.  c.  3  r. 
ed  on  the  coaft  of  Anglefey,    It  was 

the 
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the  carrying  away  and  keeping  of  the  goods  Is  a  continuation 
of  the  original  taking,  and  is  therefore  larciny  in  the  fecond 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurifdic-* 
tion.  And  if  a  perfon  be  indi&ed  in  one  county  for  larciny 
of  goods  originally  taken  in  another,  and  be  thereof  con^ 
vi£led  or  (lands  mute,  he  mall  not  be  admitted  to  his  clergy  ; 
provided  the  original  taking  be  attended  with  fuch  circum- 
itances,  as  would  have  oufted  him  of  his  clergy  by  virtue  of 
any  ftatute  made  previous  to  the  year  1691  q(2). 

When  the  grand  jury  have  heard  the  evidence,  if  they 
think  it  a  groundlefs  accufation,  they  ufed  formerly  to  en- 
dorfe  on  the  back  of  the  bill,  "  ignorainus or,  we  know 
nothing  of  it  \  intimating,  that  though  the  fa&s  might  pof- 
fibly  be  true,  that  truth  did  not  appear  to  them  :  but  now, 
they  aflert  in  Englifh,  more  abfolutely  "  not  a  true  bill*," 
or  (which  is  the  better  way)  "  not  found  j"  and  then  the 
party  is  discharged  without  farther  anfwer.  But  a  frem  bill 
may  afterwards  be  preferred  to  a  fubfequent  grand  jury.  If 
they  are  Satisfied  of  the  truth  of  the  accufation,  they  then 
endorfe  upon  it,  "  a  true  bill  antiently,  "  billa  vera."  [  306  J 
The  indidtment  is  then  faid  to  be  found,  and  the  party  ftands 
indicted.    But  to  find  a  bill  there  mult  at  leaft  twelve  of  the 

-  jury  agree:  for  fo  tender  is  the  law  of  England  of  the  lives 
of  the  fubjects,  that  no  man  can  be  convi£ted  at  the  fuit  of 
the  king  of  any  capital  offence,  unlefs  by  the  unanimous 
voice  of  twenty-four  of  his  equals  and  neighbours  :  that  is, 
by  twelve  at  leaft  of  the  grand  jury,  in  the  firft  place,  affent- 
ing  to  the  accufation ;  and  afterwards,  by  the  whole  petit 

,  jury,  of  twelve  more,  finding  him  guilty  upon  his  trial. 
But  if  twelve  of  the  grand  jury  affent,  it  is  a  good  prefent- 
ment,  though  fomc  of  the  reft  difagree  r.  And  the  indict- 
ment, when  fo  found,  is  publicly  delivered  into  court. 

«  Stat.  25  Hen.  Vlil.  c.  3.     3  W.        *  2  HaJ.  P.  C.  161. 
&  M.  c.  9. 

(2)  Bigamy  may  be  tried  either  in  the  county  where  the  offence 
is  committed,  or  where  the  offender  is  apprehended,    1  Jac.  L 
II. 

B  b  3         v  Indict* 
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Indictments  muft  have  a  precife  and  fufficient  certainty. 
By  ftatute  i  Hen,  V.  c.  5.  all  indi&m^ts  mull  fet  forth  the 
chriftian  name,  iirname,  and  addition  of  the  ftate  and  degree, 
myftery,  town,  or  place,  and. the  county  of  the  offender:  and 
all  this  to  identify  his  perfcn.    The  tithe,  and  place  y  are  alfo 
to  be  afcertaiiied,  by  naming  the  day,  and  townfnip,  in  which 
the  fact  was  committed  :  though  a  miftake  in  thefe  points  is 
in  general  not  held  to  be  material,  provided  the  time  be  laid 
previous  to  the  finding  of  the  indictment,  and  the  place  to  be 
within  the  jurisdiction  of  the  court  •,  unlefs  where  the  place 
is  laid,  not  merely  as  a  venue,  but  as  part  of  the  defcription 
of  the  fact f.    But  fometimes  the  time  may  be  very  material, 
where  there  is  any  limitation  in  point  of  time  afiigned  for  the 
profecution  of  offenders ;  as  by  the  ftatute  7  Will.  III.  c.  3. 
which  enacts*  that  no  profecution  fhail  be  had  for  any  of 
the  treafons  or  mifprifions  therein  mentioned,  (except  an  af- 
faffinatipn  defigned  or  attempted  on  the  perfon  of  the  king,} 
unlefs  the  bill  of  indictment  be  found  within  three  years 
after  the  offence  committed  3 :  and,  in  cafe  of  murder,  the 
time  of  the  death  muft  be  laid  within  a  year  and  a  day  after 
the  mortal  ftrpke  was  given.   The  offence  itfelf  muft  alfo  be 
fet  forth  with  clearnefs  and  certainty  •,  and  in  fome  crimes 
particular  words  of  art  muft  be  ufed,  which  arc  fo  approprir* 
ated  by  the  law  to  exprefs  the  precife  idea  which  it  entertains 
L  3°7  1  °^ °ffence*  ^at  no  °ther  words,  however  fynonymous  they 
may  feem,  are  capable  of  doing  it.  Thus,  in  treafon,  the  fa£ty 
muft  be  laid  to  be  done,  « treafonably,  and  againft  his  alle- 
"  giance      antiently,  "  proditorie  et  contra  ligeantiae  fuae  de- 
"  biium :"  elfe  the  indictment  is  void.    In  indictments  for 
murder,  it  is  neceffary  to  fay  that  the  party  indicted  "  mur- 
tt  dered,"  not  "  killed,"  or  ?«  flew,"  the  other  *,  which  till  the 
late  ftatute  was  expreffed  in  Latin  by  the  word  11  murdravit1  " 
In  all  indictments  for  felonies,  the  adverb  (c  felonioufly,^/?-, 
u  nice?  muft  be  ufed;  and  for  burglaries  alfo,  M  burglar  iter? 
or  in  Englifh,  "  burglarioufly and  all  thefe  to  ascertain 
$he  intent.    In  rapes,  the  word  "  rapuit?  or  "  ravifhed,"  is 


f  2  JIawk.  P.  C.  435. 
*  Foft.  249. 


*  Sf-e  Vol.  III.  pag.  321. 
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neceffary,  and  muft  not  be  expreffed  by  any  periphrafis ;  in 
order  to  render  the  crime  certain.  So  in  larcinies  alfo,  the 
words  "  fclonicc  cepit  et  afportavit,  felonioufly  took  and  carried 
"  away ;  are  necerlary  to  every  indictment ;  for  thefe  only 
cm  exprefs  the  very  offence.  Alfo  in  indictments  for  mur- 
der, the  length  and  depth  of  the  wound  fhould  in  general  be 
exprefled,  in  order  that  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature  :  but  if  it  goes  through  the  body, 
then  it's  dinienfions  are  immaterial,  for  that  is  apparently 
fufficient  to  have  been  the  caufe  of  the  death.  Alfo,  where 
a  limb,  or  the  like,  is  abfokitely  cut  off,  there  fuch  descrip- 
tion is  impoffible  u.  Laftly,  in  indictments,  the  value  of  the 
thing,  which  is  the  fubject  or  inftrument  of  the  offence, 
,  mult  fometimes  be  exprefled.  In  indictments  for  larcinies 
this  is  neceffary,  that  it  may  appear  whether  it  be  grand  or 
petit  larciny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy  :  in  homicide  of  all  forts  it  is  neceffary ;  as  the  wea- 
pon with  which  it  is  committed  is  forfeited  to  the  king  as  a 
deodand. 

The  remaining  methods  of  profecution  are  without  any 
previous  finding  by  a  jury,  to  fix  die  authoritative  ftamp  of 
verifimilitude  upon  the  accufation.  One  of  thefe,  by  the 
common  law,  was  when  a  thief  was  taken  ivith  the  mainour, 
that  is,  with  the  thing  ftolen  upon  him  in  manu.  For  he 
might,  when  fo  detected  flagrante  delicto,  be  brought  into 
court,  arraigned,  and  tried,  without  indictment :  as  by  the 
Danim  law  he  might  be  taken  and  hanged  upon  the  fpot,  [  308  ] 
without  accufation  or  trial  w.  But  this  proceeding  was  taken 
away  by  feveral  ftatutes  in  the  reign  of  Edward  the  third  x  : 
though  in  Scotland  a  fimilar  procefs  remains  to  this  day  y. 
So  that  the  only  fpecies  of  proceeding  at  the  fuit  of  the  king, 
without  a  previous  indictment  or  prefentment  by  a  grand 
jury,  now  feems  to  be  that  of  information* 

IIJ.  Informations  are  of  two  forts ;  firft,  thofe  which 
£re  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub- 

5  Rep.  122.  *  2  Hal.  P.  C.  149. 

w  Stiprn,  de  jure  Sueon>  1 3.  c.  5.  *  Lord  Kaims.  I,  331. 

Bb4  jeai 
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je£t ;  and  fecondly,  fuch  as  are  only  in  the  name  of  the  king. 
The  former  are  ufually  brought  upon  penal  ftatutes,  which 
infli<ft  a  penalty  upon  conviction  of  the  offender,  one  part  to 
the  ufe  of  the  king,  and  another  to  the  ufe  of  the  informer  *, 
and  are  a  fort  of  qui  tarn  actions,  (the  nature  of  which  was 
explained  in  a  former  volume  z,)  only  carried  on  by  a  crimi- 
nal inftead  of  a  civil  procefs :  upon  which  I  {hall  therefore 
only  obferve,  that  by  the  ftatute  31  Eliz.  c.  5.  no  profecu- 
tion  upon  any  penal  ftatute,  the  fuit  and  benefit  whereof  are 
limited  in  part  to  the  king  and  in  part  to  the  profecutor,  can 
be  brought  by  any  common  informer  after  one  year  is  ex- 
pired fince  the  commiffion  of  the  offence ;  nor  on  behalf  of 
the  crown  after  the  lapfe  of  two  years  longer ;  nor,  where 
the  forfeiture  is  originally  given  only  to  the  king,  can  fuch 
profecution  be  had  after  the  expiration  of  two  years  from 
the  commiffion  of  the  offence. 

The  informations  that  are  exhibited  in  the  name  of  the 
king  alone,  are  alfo  of  two  kinds :  firft,  thofe  which  are 
truly  and  properly  his  own  fuits,  and  filed  ex  officio  by  his 
own  immediate  officer,  the  attorney  general :  fecondly,  thofe 
in  which,  though  the  king  is  the  nominal  profecutor,  yet  it 
is  at  the  relation  of  fome  private  perfon  or  common  informer ; 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of  king's  bench,  ufually  called  the  m  after  of  the  crown- 
office,  who  is  for  this  purpofe  the  (landing  officer  of  the  pub- 
lic. The  objects  of  the  king's  own  profecutions,  filed  ex 
officio  by  his  own  attorney  general,  are  properly  fuch  enor- 
L  3°9 1  mous  mifdemefnors,  as  peculiarly  tend  to  difturb  or  endanger 
his  government,  or  to  moleft  or  affront  him  in  the  regular 
difcharge  of  his  royal  functions.  For  offences  fo  high  and 
dangerous,  in  the  punifhment  or  prevention  of  which  a  mo- 
ment's delay  would  be  fatal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  profecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal  :  which  power, 
thus  neceffary,  not  only  to  the  eafe  and  fafety,  but  even  to  the 

z  See  Vol.  Ill,  pag.  162, 

very 
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very  exiftence  of  the  executive  magistrate,  was  originally  re- 
ferved  in  the  great  plan  of  the  Engliih  conftitution,  wherein 
provifion  is  wifely  made  for  the  due  prefervation  of  all  it's  parts. 
The  objects  of  the  other  fpecies  of  informations,  filed  by  the 
mafter  of  the  crown-office  upon  the  complaint  or  relation  of 
a  private  fubjecl:,  are  any  grofs  and  notorious  mifdemefnorsy 
riots,  batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind  a,  not  peculiarly  tending  to  difturb  the  government,  (for 
thofe  are  left  to  the  care  of  the  attorney  general,)  but  which, 
on  account  of  their  magnitude  or  pernicious  example,  de~ 
ierve  the  moll  public  animadverfion.  And  when  an  inform- 
ation is  filed,  either  thus,  or  by  the  attorney  general  ex  of- 
Jicio,  it  mult  be  tried  by  a  petit  jury  of  the  county  where  the 
offence  arifes  :  after  which,  if  the  defendant  be  found  guilty, 
die  court  mufl  be  reforted  to  for  his  punifhment  (3). 

a  2  Hawk.  P.  C.  260. 

—  ~  — 

(3)  If  an  information,  or  an  indictment  for  a  mifderneanour  re- 
moved into  the  court  of  king's  bench  by  certiorari,  be  not  of  fueh 
importance  as  to  be  tried  at  the  bar  of  the  court,  it  is  fent  down 
by  writ  of  ntfi  prius  into  the  county  where  the  crime  is  charged 
to  have  been  committed,  and  it  is  there  tried  either  by  a  common 
or  a  fpecial  jury,  like  a  record  in  a  civil  action  ;  and  if  the  de- 
fendant is  found  guilty,  he  mult  afterwards  receive  judgment 
from  the  court  of  king's  bench.  But  where  an  indictment  for 
treafon  or  felony  is  removed  by  certiorari,  the  law  upon  the  fub- 
jecTt  feems  to  be  fully  ftated  by  Lord  Hale  in  the  two  following 
fections.    2  P.  C.  41. 

"  As  to  an  indictment  of  felony  or  treafon  removed  out  of  the 
"  county  by  certiorari,  and  the  party  pleading,  the  record  is  fent 

down  by  nifi  prius  to  be  tried  ;  the  judges  of  ntfi  prius  mav 

upon  that  record  proceed  to  trial,  and  judgment,  and  execu- 
«  tion,  as  if  they  were  juilices  of  gaol-delivery  by  virtue  of  the 
"  ftatute  of  14  H.  VI.  cap.  1." 

"  But  if  there  were  any  queftion  upon  that  ftatute,  yet  the 
u  ftatute  of  6  //.  VIII.  cap.  6.  which  extends  to  all  jutices  and 
<"  commiflioners,  as  well  of  thofe  of  gaol-delivery  and  of  the 
"  peace,  enables  the  court  of  king's  bench  to  fend  to  them  the 

a  very. 
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There  can  be  no  doubt  but  that  this  mode  of  profecu- 
tion,  by  information,  (or  fuggeftion,)  filed  on  record  by  the 
king's  attorney  general,  or  by  his  coroner  or  mafter  of  the 
crown-office  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  itfelf b.  For  as  the  king  was  bound  to  profe- 
cutc,  or  at  leaft  to  lend  the  fan£lion  of  his  name  to  a  profe- 
ru  tor,  whenever  a  grand  jury,  informed  him  upon  their  oaths 
th '.it  there  was  a  fufficient  ground  for  inftituting  a  criminal 
luit ;  fo,  when  thefe  his  immediate  officers  were  otherwife 
fufficiently  affured  that  a  man  had  committed  a  grofs  mifde- 
mcfnor,  either  perfonally  againft  the  king  or  his  govern- 
ment, or  againft  the  public  peace  and  good  order,  they  were 
at  liberty,  without  waiting  for  any  farther  intelligence,  to 
convey  that  information  to  the  court  of  king's  bench  by  a 
£  n  iQ  ]  fuggeftion  on  record,  and  to  carry  on  the  profecution  in  his 
majefty's  name.  But  thefe  informations  (of  every  kind)  are 
confined  by  the  conftitutional  law  to  mere  mifdemefnors 
only :  for,  wherever  any  capital  offence  is  charged*  the  fame 
law  requires  that  the  accufation  be  warranted  by  the  oath  of 
twelve  men,  before  the  party  (hall  be  put  to  anfwer  it. 
And,  as  to  thofe  offences,  in  which  informations  were  al- 
lowed as  well  as  indi&ments,  fo  long  as  they  were-  confined 
to  this  high  and  refpe&able  jurifdiclion,  and  were  carried  on 
in  a  legal  and  regular  courfe  in  his  majefty's  court  of  king's 
bench,  the  fubje£l  had  no  reafon  to  complain.  The  fame 
notice  was  givena  the  fame  procefs  wasiffued,  the  fame  pleas 

b  1  Show.  iiS. 


«  very  record  itfelf,  and  by  fpecial  writ  or  mandate  to  command 
"  them  to  proceed  to  trial  and  judgment,  upon  fuch  iffue  joined  ; 
**  as  they  may  command  the  juilices,  before  whom  the  indict- 
"  ment  was  taken,  to  proceed  to  hear  and  determine  the  fam^ 
"  if  no  fuch  inne  were  joined."  See  Sir  Miles  Stapleton's  cafe, 
Raym.  367. 

If  the  treafon  or  felony  is  to  be  tried  at  n\f  prius  under  tl^e 
14  II m.  VL  c.  1.  then  the  court  fends  a  tranfeript  of  the  record, 
not  the  record  itfelf.    2  Hal.  P.  C\  3.    4.  Gq.  74. 

6  were 
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were  allowed,  the  fame  trial  by  jury  was  had,  the  fame 
judgment  was  given  by  the  fame  judges,  as  if  the  profecution 
had  originally  been  by  indiftment.  But  when  the  ftatute 
3  Hen.  VII.  c.  1.  had  extended  the  jurifdi&ion  of  the  court 
of  ftar-chamber,  the  members  of  which  were  the  fole  judges 
of  the  law,  the  faft,  and  the  penalty ;  and  when  the  ftatute 
1 1  Hen.  VII.  c.  3.  had  permitted  informations  to  be  brought 
by  any  informer  upon  any  penal  ftatute,  not  extending  to 
life  or  member,  at  the  aflifes  or  before  the  juftices  of  the 
peace,  who  were  to  hear  and  determine  the  fame  according 
to  their  own  difcretion  ;  then  it  was,  that  the  legal'and  or- 
derly jurifdi£lion  of  the  court  of  king's  bench  fell  intodifufe 
and  oblivion,  and  Empfon  and  Dudley  (the  wicked  inftru- 
ments  of  king  Henry  VII.)  by  hunting  out  obfolete  penal- 
ties, and  this  tyrannical  mode  of  profecution,  with  other 
oppreffive  devices0,  continually  harafled  the  fubjeft  and 
fhamefully  enriched  the  crown.  The  latter  of  thefe  a£r.s  was 
foon  indeed  repealed  by  ftatute  1  Hen.  VIII.  c.  6.  but  the 
court  of  ftar-chamber  continued  in  high  vigour,  and  daily 
increafing  it's  authority,  for  more  than  a  century  longer  j 
till  finally  abolifhed  by  ftatute  16  Car.  I.  c.  10. 

Upon  this  diflblution  the  old  common  law  d  authority  of 
the  court  of  king's  bench,  as  the  ctiftos  morum  of  the  nation, 
being  found  neceflary  to  refide  fomewhere  for  the  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 
tice e.  And  it  is  obfervable,  that  in  the  fame  aft  of  parlia-  [311] 
ment  which  aboliftied  the  court  of  ftar-chamber,  a  convic- 
tion by  information  is  exprefsly  reckoned  up,  as  one  of  the 
Jegal  modes  of  convi£Uon  of  fuch  perfons  as  fhould  offend 
a  third  time  againft  the  provifions  of  that  ftatute  f.  It  is 
true,  fir  Matthew  Hale,  who  prefided  in  this  court  foon  after 
the  time  of  fuch  revival,  is  faid  6  to  have  been  no  friend  to 
jthis  method  of  profecution :  and,  if  fo,  the  reafon  of  fuch 


«  1  And.  157.  1657.)  2  Sid.  71.    i  Sid.  152. 

d  5  Mod.  464.  f  Stat.  16  Car.  I.  c„  10.  §.  6. 

e  Styl.  Rep.  217,  245.    Styl.  pracfl.       «  5  Mod.  460. 
Reg.  tit*  Information,  pag.  187.  (edit, 

his 
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Lis  diflike  was  probably  the  ill  ufe  which  the  mafter  of  the 
clown-office  then  made  of  his  authority,  by  permitting  the 
fubje£t  to  be  haraffed  with  vexatious  informations,  when- 
ever applied  to  by  any  malicious  or  revengeful  profecutor ; 
rather  than  his  doubt  of  their  legality,  cr  propriety  upon 
urgent  occafions  h.    For  the  power  of  filing  informations, 
without  any  control,  then  reiided  in  the  bread  of  the  mafter ; 
and,  being  filed  in  the  name  of  the  king,  they  fubjected  the 
profecutor  to  no  colts,  though  on  trial  they  proved  to  be 
groundlefs.    This  opprefhve  ufe  of  them,  in  the  times  pre- 
ceding the  revolution,  occafioned  a  ffcruggle,  foon  after  the 
acceffion  of  king  William  J,  to  procure  a  declaration  of  their 
illegality  by  the  judgment  of  the  court  of  king's  bench.  But 
fir  John  Holt,  who  then  prefided  there,  and  all  the  judges, 
were  clearly  of  opinion,  that  this  proceeding  was  grounded 
on  the  common  law,  and  could  not  be  then  impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy 
was  applied  in  parliament,  by  ftatute  4  &  j  W.&M.  c.  18. 
which  enatts,  that  the  clerk  of  the  crown  (hall  not  file  any 
information  without  exprefs  direction  from  the  court  of 
king's  bench  :  and  that  every  profecutor,  permitted  to  pro- 
mote fuch  information,  (hall  give  fecurity  by  a  recognizance 
of  twenty  pounds  (which  now  feems  to  be  too  fmall  a  fum) 
to  profecute  the  fame  with  effect  j  and  to  pay  cofts  to  the 
defendant,  in  cafe  he  be  acquitted  thereon,  unlefs  the  judge, 
who  tries  the  information,  (hall  certify  there  was  reafonable 
caufe  for  filing  it ;  and,  at  all  events,  to  pay  colts,  unlefs 
[  3*2  ]       information  fhall  be  tried  within  a  year  after  iflue  joined. 
But  there  is  a  provifo  in  this  a£t,  that  it  fhall  not  extend  to 
any  other  informations  than  thofe  which  are  exhibited  by 
the  mafter  of  the  crown-office  :  and,  confequently,  informa- 
tions at  the  king's  own  fuit,  filed  by  his  attorney  general,  are 
no  way  reftrained  thereby.  r 

There  is  one  fpecies  of  informations,  ft  ill  farther  regu- 
lated by  ftatute  9  Ann.  c.  20.  viz.  thofe  in  the  nature  of  a 

h  1  Saund.  301.    1  Sid.  174.  141,    Far,  361.    1  Show.  xo6. 

i  M.  1  W.  k  M.  5  Mod.  459,  Comb. 

7  writ 
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writ  of  quo  Warranto ;  which  was  fliewn,  in  the  preceding 
volume  k,  to  be  a  remedy  given  to  the  crown  againft  fuch  as 
had  ufurped  or  intruded  into  any  office  or  franchife.  The 
modern  information  tends  to  the  fame  purpofe  as  the  antient 
writ,  being  generally  made  ufe  of  to  try  the  civil  rights  of 
fuch  franchises-;  though  it  is  commenced  in  the  fame  man- 
ner as  other  informations  are,  by  leave  of  the  court,  or  at 
the  will  of  the  attorney  general :  being  properly  z  criminal 
profecution,  in  order  to  fine  the  defendant  for  his  ufurpation, 
as  well  as  to  ouil  him  from  his  office  ;  yet  ufually  confidered 
at  prefent  as  merely  a  civil  proceeding  (4). 

These  are  all  the  methods  of  profecution  at  the  fuit  of 
the  king.  There  yet  remains  another,  which  is  merely  at 
the  fuit  of  the  fubjec"t,  and  is  called  an  appeal. 

IV.  An  appeal,  in  the  fenfe  wherein  it  is  here  ufed,  does 
not  fignify  any  complaint  to  a  fuperior  court  of  an  injuftice 
done  by  an  inferior  one,  which  is  the  general  ufe  of  the 
word  j  but  it  here  means  an  original  fuit,  at  the  time  of  it's 
firft  commencement1.  An  appeal  therefore,  when  fpoken 
of  as  a  criminal  profecution,  denotes  an  accufation  by  a  pri- 
vate fubjeft  againft  another,  for  fome  heinous  crime ;  de- 
manding punifliment  on  account  of  the  particular  injury 
fuffered,  rather  than  for  the  offence  againft  the  public.  As 
this  method  of  profecution  is  ft  ill  in  force,  I  cannot  omit  to 
mention  it :  but  as  it  is  very  little  in  ufe,  on  account  of  the 
great  nicety  required  in  conducting  it,  I  (hall  treat  of  it  very  [  313  } 

See  Vol.  III.  pag.  262,.  challenge  one  ;  and  not  the  verb  neu- 

1  It  is  derived  from  the  French,  ter,  which  fignifies  the  fame  as  the 

"  appelkr,"  the  verb  .active,   which  ordinary  fenfe  of  **  appeal"  in  En^. 

fignifles  to  cail  upon,  fummon,   or  ] ifh. 


(4)  Becaufe  an  information  in  the  nature  of  a  quo  warranto  is 
confidered  merely  as  a  civil  proceeding,  the  court  of  king's  bench 
will  grant  a  new  trial,  though  the  verdift  ftould  have  been  given 
for  the  defendant.    2  T.  R.  484. 

briefly  % 
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briefly ;  referring  the  ftudent  for  more  particulars  to  other 
more  voluminous  compilations111. 

This  private  procefs,  for  the  punifiiment  of  public 
crimes,  had  probably  its  original  in  thofe  times  when  a 
private  pecuniary  fatisfaftion,  called  a  weregi/d,  was  con- 
ftantly  paid  to  the  party  injured,  or  his  relations,  to  expiate 
enormous  offences.  This  was  a  cuftom  derived  to  us,  in 
common  with  other  northern  nations11,  from  our  anceftors, 
the  antient  Germans;  among  whom,  according  to  Tacitus0, 
(C  luitur  homicidium  certo  annentorum  ac  pecorum  numero  ;  reci-> 
<f  pit  que  fatisfaElionem y  imlverfa  domus^P  In  the  fame  man- 
ner by  the  Irffh  Brehon  law,  in  cafe  of  murder,  the  Brehon 
or  judge  was  ufed  to  compound  between  the  murderer  and 
the  friends  of  the  deceafed  who  profecuted  him,  by  caufing 
the  malefactor  to  give  unto  them,  or  to  the  child  or  wife 
of  him  that  was  (lain,  a  recompence  which  they  called  an 
criach^.  And  thus  we  find  in  our  Saxon  laws  (particularly 
thofe  of  king  Athelftan1")  the  fevera]  weregilds  for  homicide 
eftablifhed  in  progreffive  order,  from  the  death  of  the  ceorl 
or  peafant,  up  to  that  of  the  king  himfelf s.  And  in  the 
laws  of  king  Henry  I.*,  we  have  an  account  of  what  other* 
offences  were  then  redeemable  by  weregild,  and  what  were 
notfou.    As  therefore,  during  the  continuance  of  this  cuf- 


™  2  Hawk.  P.  C.  ch.  23. 

n  Stiernh.  de  jure  Sueon,  /.  3.  c.  4, 

o  Be  M.  Qt  c.  21. 

p  And  in  another  place,  (r.  12.) 
**  Deti&is,  pro  modopoenarvm,  equorum 
"  prcorumque  numero  convicli  muictan- 
"  t'ir.  Pars  mulclae  regi  vel  civilcdi ; 
"  pars  ipfi  qui  vindicatuT*  vel propinquis 
t(  ejus  exfokitur." 

q  Spenfer's  ftate  of  Ireland,  p.  1 5 1 3. 
edit.  Hughes.  / 

r  Jiidk.  Chit.  Lund.  Wilk.  71. 

•  The  weregild  of  a  ceorl  was  266 
thryfmas,  that  of  the  king  30,000;  each 
thryfma  being  equal  to  about  a  ihiMir.g 
©four  prefent  money.  The  weregilil  of* 


fubjeit  was  paid  entirely  to  the  relations 
of  the  party  IJain  ;  but  that  of  the  king 
was  divided  ;  one  half  being  paid  to  the 
public,  the  other  to  the  royal  family. 
t  c.  12. 

u  In  Turkey  this  principle  is  ft  ill 
carried  fofar,  that  even  murder  is  never 
profecuted  by  the  officers  of  the  govern* 
ment,  as  with  us.  It  is  the  bu-finefs  of 
the  next  relations,  and  them  only,  to 
revenge  the  ftaughter  of  their  kinfmen  5 
and  if  they  rather  choofe  (as  they  ge^ 
nerally  do)  to  compound  the  matter  for 
money,  nothing' more  is  faid  about  iu 
(Lady  M.  W.  Montague,  lett;  42.) 


1 


torn, 
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torn,  a  procefs  was  certainly  given,  for  recovering  the  were- 

gild  by  the  party  to  whom  it  was  due  ;  it  feems  that,  when 

thefe  offences  by  degrees  grew  no  longer  redeemable,  the  [  314  J 

private  procefs  was  ftill  continued,  in  order  to  infure  the 

infliction  of  puniihmcnt  upon   the  offender,   though  the 

party  injured  was  allowed  no  pecuniary  compenfation  for 

the  offence. 

But,  though  appeals  were  thus  in  the  nature  of  profecu- 
tions  for  fome  atrocious  injury  committed  mote  immediately 
againft  an  individual)  yet  it  alfo  was  antiently  permitted,  that 
any  fubjecT:  might  appeal  another  fubjecl  of  high  treafon, 
either  in  the  courts  of  common  law  w,  or  in  parliament,  or  (for 
treafon  s  committed  beyond  the  feas)  in  the  court  of  the  high 
conftable  and  marfhal.  The  cognizance  of  appeals  in  the  lat- 
ter ftill  continues  in  force  ;  and  fo  late  as  1631  there  was  a 
trial  by  battel  awarded  in  the  court  of  chivalry,  on  fuch  an 
appeal  of  treafon x  :  but  that  in  the  firft  was  virtually  abo- 
hihedy  by  the  ftatutes  5  Edw.  III.  c.  9.  and  25  Edw.  III. 
c  24.  and  in  the  fecond  exprefsly  by  ftatute  1  Hen.  XV.  c.  14. 
So  that  the  only  appeals  now  in  force,  for  things  done  within 
the  realm,  are  appeals  of  felony  and  mayhem. 

An  appeal  of  felony  may  be  brought  for  crimes  committed 
either  againft  the  parties  themfelves,  or  their  relations.  The 
crimes  againft  the  parties  themfelves  are  larciny>  rape,  and 
mrfon.  And  for  thefe,  as  well  as  for  mayhem,  the  perfons 
robbed,  ravifhed,  maimed,  or  whole  houfes  are  burnt,  may 
inititute  this  private  procefs.  The  only  crime  againft  one's 
relation,  for  which  an  appeal  can  be  brought,  is  that  of  killing 
him,  by  either  murder  or  manllaughter.  But  this  cannot 
be  brought  by  every  relation  :  but  only  by  the  wife  for 
the  death  of  her  hulband,  or  by  the  heir  male  for  the  death 
of  his  anceftor ;  which  heirftup  was  alfo  confined,  by  an  or- 
dinance of  king  Henry  the  fuft,  to  the  four  neareft  degree 

w  Bvitt.  c.  22.  Rani  fey.  (Rufliw.  vol  z.  pai  t  z.  p.  1 1 2.) 

*  By  DoiKiMJord  Rae  agamft  David       f  i  Ha!.  P.  C,  349. 

of 
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of  blood7.  It  is  given  to  the  wife,  on  account  of  the  lofs 
of  her  huiband  :  therefore,  if  fhe  marries  again,  before  or 
pending  her  appeal,  it  is  loft  and  gone ;  or,  if  fhe  marries 
after  judgment,  me  {hall  not  demand  execution.  The  heir, 
as  was  lc-id,  muit  alfo  be  heir  male,  and  fuch  a  one  as  was 

L  3XS  1  next  'ie*r  ^7  ^llc  cour^e'  °^  common  law,  at  the  time 
of  the  killing  of  the  anceftor.  But  this  rule  has  three  excep- 
tions :  1.  If  the  perfon  killed  leaves  an  innocent  wife,  (lie 
only*  and  not  the  heir,  fhall  have  the  appeal :  2.  If  there  be 
no  wife,  and  the  heir  be  accufed  of  the  murder,  the  perfon, 
who  next  to  him  would  have  been  heir  male,  mall  bring  the 
appeal  :  3.  If  the  wife  kills  her  hufband,  the  heir  may  appeal 
her  of  the  death.  And,  by  the  ftatute  of  Gloucefter, 
6  Edw.  I.  c.  9.  all  appeals  of  death  mull  be  fued  within  a 
year  and  a  day  after  the  completion  of  the  felony  by  the 
death  of  the  party  :  which  feems  to  be  only  declaratory  of 
the  old  common  law  ;  for  in  the  Gothic  conftitutions  we 
find  the  lame  "  praefcriptio  an  n  a  lis  y  quae  cur r it  adverfus  ac- 
ic  torem>  ft  de  hemicida  ei  non  conjlet  intra  annum  a  caede  facia , 
u  nee  quenquam  inter ea  arguat  et  accufet*" 

These  appeals  may  be  brought,  previous  to  any  indict- 
ment :  and  if  the  appellee  be  acquitted  thereon,  he  cannot 
be  afterwards  indifted  for  the  fame  offence.  In  like  manner 
as  by  the  old  Gothic  conftitution,  if  any  offender  gained  a 
verdift  in  his  favour,  when  profecuted  by  the  party  injured* 
he  was  alfo  underftood  to  be  acquitted  of  any  crown  profe- 
cution  for  the  fame  offence b :  but,  on  the  contrary,  if  he 
made  his  peace  with  the  king,  Mill  he  might  be  profecuted 
at  the  fuit  of  the  party.  And  fo,  with  us,  if  a  man  be  ac- 
quitted on  an  indictment  of  murder,  or  found  guilty,  and 
pardoned  by  the  king,  ftill  he  ought  not  (in  ftri£tnefs)  to  go 
at  large,  but  be  imprifoned  or  let  to  bail  till  the  year  and 
day  be  paft,  by  virtue  of  the  ftatute.  3  Hen.  VII.  c.  1.  in  order 
to  be  forthcoming  to  anfwer  any  appeal  for  the  fame  felony, 

2  Mirr.  c.  2.  §  7.  Ibid.  /,  1.  c.  5. 

a  Stiernh.  de  jure  Goth,  L  3.  c.  4, 
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not  having  as  yet  been  punifned  for  it :  though,  if  he  hath 
been  found  guilty  of  manllaughtcr  on  an  indiftment,  and 
hath  had  the  benefit  of  clergy,  and  fuffered  the  judgment  of 
the  law,  he  cannot  afterwards  be  appealed  \  for  it  is  a  maxim 
in  law,  "that  nemo  bis  punUur  pro  eodem  ~  deliclc"  Before 
this  ftatute  was  made,  it  was  not  ufual  to  indict  a  man  for 
homicide  within  the  time  limited  for  appeals;  which  pro- 
duced very  great  inconvenience,  of  which  more  hereafter0.  , 

If  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  [  316  J 
ftatute  of  Weftm.  2.  13  Edw.  I.  c.  12.)  mall  fuffer  one 
year's  imprifonment,  and  pay  a  fine  to  the  king,  befides  re- 
ftitution  of  damages  to  the  party  for  the  imprifonment  and 
infamy  which  he  has  fuftamed  :  and,  if  the  appellor  be  inca- 
pable to  make  reftitution,  his  abettors  (hall  do  it  for  him, 
and  alfo  be  liable  to  imprifonment.  This  provifion,  as  was 
forefeen  by  the  author  of  Fletad,  proved  a  great  difcourage- 
ment  to  appeals  ;  fo  that  thenceforward  they  ceafed  to  be 
in  common  ufe. 

If  the  appellee  be  found  guilty,  he  ihall  fuffer  the  fame 
judgment,  as  if  he  had  been  convicted  by  indictment  :  but 
with  this  remarkable  difference  j  that  on  an  indiftment, 
which  is  at  the  fuit  of  the  king,  the  king  may  pardon  and 
remit  the  execution ;  on  an  appeal,  which  is  at  the  fuit  of 
a  private  fubjeft,  to  make  an  atonement  for  the  private 
wrong,  the  king  can  no  more  pardon  it,  than  he  can  remit 
the  damages  recovered  on  an  a  ft  ion  of  battery e.  In  like 
manner  as,  while  the  weregild  continued  to  be  paid  as  a  fine 
for  homicide,  it  could  not  be  remitted  by  the  king's  autho- 
rityf.  And  the  antient  ufage  was,  fo  late  as  Henry  the 
fourth's  time,  that  all  the  relations  of  the  ilain  mould  drag 
the  appellee  to  the  place  of  execution*  :  a  cuftom,  founded 
upon  that  favage  fpirit  of  family  refentment,  which  prevailed 
univerfally  through  Europe  after  the  irruption  of  the  northern 

c  See  pag.  335.  f  LL.  Edm.  §  3. 

*  L  1.  c  34.  §  48.  s  M.  n  Hm.  tV.  12.  3  lift  131, 

e  2  Hawk.  P,  C.  392, 
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nations.,  and  is  peculiarly  attended  to  in  their  feveral  codes 
of  law  ;  and  which  prevails  even  now  among  the  wild  and 
untutored  inhabitants  of  America  :  as  if  the  finger  of  nature 
had  pointed  it  out  to  mankind,  in  their  rude  and  unculti- 
vated ftateh.  However,  the  punifhment  of  the  offender 
may  be  remitted  and  difcharged  by  the  concurrence  of  all 
parties  interefled  ;  and  as  the  king  by  his  pardon  may  frus- 
trate an  indictment,  fo  the  appellant  by  his  releafe  may  dif- 
[317]  charge  an  appeal 1  ;  "  nam  quilibet  potejl  renunciare  jari  pro  ft 
"  introductory 

These  are  the  feveral  methods  of  profecution  Inftituted 
by  the  laws  oi  England  for  the  punifhment  of  ofFences  ;  of 
which  that  by  indi£tment  is  the  moft  general.  I  fhall  there- 
fore confine  my  fubfequent  obfervations  principally  to  this 
method  of  profecution  \  remarking  by  the  way  the  moft  ma- 
terial variations  that  may  arife,  from  the  method  of  proceed- 
ing by  either  information  or  appeal. 

*  Robertfon.  Cha.  V.  i.  45.  1  1  Hal.  P.  C.  9. 


(5)  Some  appeals  of  late  years  have  been  commenced,  but  not 
profecuted  with  effeft.  5  Burr.  2643.  They  have  probably  been 
compromised,  as  the  chief  object  of  an  appeal  in  all  times  was  to 
compel  the  defendant  to  make  a  pecuniary  compenfation.  For 
when  the  verdict  in  an  appeal  was  given  in  favour  of  the  appellant, 
he  might  infill  upon  what  terms  he  pleafed  as  the  ranfom  of 
the  defendant's  life,  or  a  commutation  of  the  fentence.  In  an  ap- 
peal, in  which  the  defendant  was  found  guilty  of  manflaughter,  it 
was  doubted  whether  the  king  could  pardon  the  burning  in  the 
hand,  and  the  defendant  compounded  with  the  appellant  for  40 
marks.  £  P.  Wms.  453. 
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CHAPTER  THE  TWENTY-FOURTH. 


of  PROCESS  upon  an  INDICTMENT* 


WE  are  next,  in  the  fourth  place,  to  inquire  into  the 
manner  of  ifluing  procefs  >  after  indi£tment  found,  to 
bring  in  the  accufed  to  anfwer  it.  We  have  hitherto  fup- 
pofed  the  offender  to  be  in  cuftody  before  the  finding  of  the 
indi&ment  *,  in  which  cafe  he  is  immediately  (or  as  foon  as 
convenience  permits)  to  be  arraigned  thereon.  But  if  he 
hath  fled,  or  fecretes  himfelf,  in  capital  cafes  ;  or  hath  not, 
in  fmaller  mifdemefnors,  been  bound  over  to  appear  at  the 
^flifes  or  feflions,  ftill  an  indi&ment  may  be  preferred  againd 
him  in  his  abfence  ;  fmce,  were  he  prefent,  he  could  not  be 
heard  before  the  grand  jury  againft  it.  And,  if  it  be  found, 
then  procefs  muft  iffue  to  bring  him  into  court ;  for  the  in- 
di&ment  cannot  be  tried,  unlefs  he  perfonally  appears  :  ac- 
cording to  the  rules  of  equity  in  all  cafes,  and  the  exprefs 
provifion  of  ftatute  28  Edw.  III.  c.  3.  in  capital  ones,  that 
no  man  (hall  be  put  to  death,  without  being  brought  to  an- 
fwer by  due  procefs  of  law. 

The  proper  procefs  on  an  indi&ment  for  any  petit  mifde- 
mefnor,  or  on  a  penal  ftatute,  is  a  writ  of  venire  facias ;  which 
is  in  the  nature  of  a  fummons  to  caufe  the  party  to  appear. 
And  if  by  the  return  to  fuch  venire  it  appears,  that  the  party 
hath  lands  in  the  county  whereby  he  may  be  diftreined,  then 
a  diftrefs  infinite  (hall  be  ifliied  from  time  to  time  till  he  ap- 

Cc  2  pears. 
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pears.  But  if  the  {heriff  returns  that  he  hath  no  lands  in  his 
bailiwick,  then  (upon  his  non-appearance)  a  writ  of  capias 
[  3  xi>  3  ftiall  iffue,  which  commands  the  flieriff  to  take  his  body,  and 
have  him  at  the  next  afiifes  ;  and  if  he  cannot  be  taken  upon 
the  firft  capias,  a  fecond  and  a  third  mail  iffue,  .called  an  alias* 
and  a  pluries  capias.  But,  on  indictments  for  treafon  or  fe- 
lony, a  capias  is  the  firft  procefs  \  and  for  treafon  or  homi- 
cide, only  one  fliall  be  allowed  to  iffue  %  or  two  in  the  cafe 
of  other  felonies,  by  flatute  25  Edw.  HJ?  c.  14,  though  the 
ufage  is  to  iffue  only  one  in  any  felony;  the  proyifions  of  this- 
ftatrfie  being  in  moil  cafes  found  impracticable  b.  And  fo, 
in  the  cafe  of  mifdemefnors,  it  is  now  the  ufnal  practice  for 
any  judge  of  the  court  of  king's  bench,  upon  certificate  of 
an  indictment  found,  to  award  a  writ  of  capias,  immediately, 
in  order  to  bring  in  the  defendant.  But  if  he  abfconds,  and 
it  is  thought  proper  to  purfue  him  to  an  outlawry,  then  a 
greater  exa£faiefs  is  neceffary.  For,,  in  fuch  cafe,  after  the 
tcvcral  writs  have  iffued  in  a  regular  number,  according  to 
the  nature  cf  the  refpe&lve  crimes,  without  any  effect,  the 
offender  fliall  be  put  in  the  exigent  in  order  to  his  outlawry  y 
that  is,  he  fliall.  be  exacted,  proclaimed,  or  required  to  fur- 
render,  at  five  county  courts «,  and  if  he  be  returned  qtiinto 
exaBusj  and  does  not  appear  at  the  fifth  exaction  or  requifi- 
tion,  then  he  is  adjudged  to  be  cut/awed,  or  put  out  of  the 
protection  of  the  law  *,  fo  that  he  is  incapable  of  taking  the 
benefit  of  it  in  any  yefpeft,  cither  by  bringing  actions  or 
otherwife.   .  r-  ..... 

THEpunifhrnent,  for  outlawries  upon  indictments  for  mif* 
-demefners,  is  the  fame  as  for  outlawries  upon  civil  actions  \ 
(of  which,  and  the  previous  procefs  by  writs  of  capias,  exigi 
facias,  and  proclamation,  we  fpoke  in  the  preceding  book  c;) 
-viz.  forfeiture  of  goods  and  chattels.  But  an  outlawry  in 
.ti  vcifcn  or  felony  amounts  to  a  conviction  and  attainder  of  the 
offence  charged  in  the  indictment,  as  much  as  if  the  offender 

*  See  Append.  §  1.  c  See  Vol,  III.  p.  283,  4. 

b  2  Hal.  P.  C.  195, 
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had  been  found  guilty  by  his  countryd(x).  His  life  is  however 
ft  ill  under  the  protection  of  die  law,  a&hath  formerly  been 
obferved e :  fo  that  though  aiitiently  an  outlawed  felon  was  faid  [320] 
to  have  caput  lupinum^  and  might  be  knocked  on  the  head  like 
a  wolf,  by  any  one  that  fhoui'd  meet  him  f  \  becaufe,  having 
renounced  all  law,  he  was  to  be  dealt  with  as  in  a  (late  of 
nature*  when  every  one  that  mould  find  him  might  flay  him  : 
yet  now,  to  avoid  fueh  inhumanity,  it  is  holden  that  no  man 
is  entitled  to  kill  him  wantonly  or  wilfully  \  but  in  fo  doing 
is  guilty  of  murder  £,  unlefs  it  happens  in  the  endeavour  to 
apprehend  himh.  For  any  perfon  may  arreft  an  outlaw  on  a 
criminal  profecution,  either  of  his  own  head,  or  by  writ  or 
Warrant  of  capias  fttlagatum^  in  order  to  bring  him  to  execu- 
tion. But  fuch  outlawry  may  be  frequently  reverfed  by  writ 
of  error  ;  the  proceedings  therein  being  (as  it  is  fit  they  mould 
be)  exceedingly  nice  and  circumftantial  *,  and,  if  any  fingle 
minute  point  be  omitted  or  mifconducSted,  the  whole  out- 
lawry is  illegal,  and  may  be  reverfed  :  upon  which  reverfal 
the  party  accufed  is  admitted  to  plead  to,  and  defend  himfelf 
againft,  the  indict  merit. 

Thus  much  for  procefs  to  bring  in  the  offender  after  in- 
dictment found  :  during  which  ftage  of  the  profecution  it  t$j 
rthat  writs  of  certiorari facias  are  ufually  had,  though  they  nl>;y  k 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in- 
dictment, with  all  the  proceedings  thereon,  from  any  inferior 
court  of  criminal  jurifdi£tion  into  the  court  of  king's  bench; 
which  is  the  fovereign  ordinary  court  of  juftiee  in  caufes  cri-» 

d  z  Hal.  P.  C.  205.  g  1  Hal.  P.  C.  497. 

e  See  p;rg.  i  jBi  •  il  Bradtoii./o/.  125. 

f  Mirr.  c.  4.  §  4.  Co.  Liu.  128. 


( I )  In  moil  cafes  now  in  which  a  perfon  convicted  by  a  verdict 
is  deprived  of  clergy,  a  perfon  outlawed  will  alfo  be  otriled  of  clergy, 
yet  fome  few  initances  may  perhaps  Hill  remain  where  a  perfon 
-outlawed  will  have  clergy,  though  if  he  had  been  tried  for  the  fame 
offence,  he  would  have  been  capitally  convicted.  See  Fojur,  $58. 
2  Leach.  Hawk.  481.    4  T1.  R.  543. 
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minal.  And  this  is  frequently  done  for  one  of  thefe  four  pur- 
pofes;  either,  i.  To  confider  and  determine  the  validity  of 
appeals  or  indictments  and  the  proceedings  thereon  ;  and  to 
quafh  or  confirm  them  as  there  is  caufe  :  or,  2.  Where  it  is 
furmifed  that  a  partial  or  infufficient  trial  will  probably  be  had 
in  the  court  below,  the  indictment  is  removed,  in  order  to 
have  the  prifoner  or  defendant  tried  at  the  bar  of  the  court  of 
king's  bench,  or  before  the  juftices  of  nifi  prins  :  or,  3.  It  is 
fo  removed,  in  order  to  plead  the  king's  pardon  there  :  or, 
4.  To  iffue  procefs  of  outlawry  againft  the  offender,  in  thofe 

]  counties  or  places  where  the  procefs  of  the  inferior  judges  will 
not  reach  him  K  Such  writ  of  certiorari,  when  iffued  and 
delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indictment  as  otherwife,  fu^ 

.  perfedes  the  jurifdiCtion  of  fuch  inferior  court,  and  makes  all 
fubfequent  proceedings  therein  entirely  erroneous  and  illegal ; 
unlefs  the  court  of  king's  bench  remands  the  record  to  the 
court  below,  to  be  there  tried  and  determined,  A  certiorari 
may  be  granted  at  the  inftance  of  either  the  profecutor  or 
the  defendant :  the  former  as  a  matter  of  right,  the  latter  as 
a  matter  of  discretion;  and  therefore  it  is  feldom  granted 
to  remove  indictments  from  the  juftices  of  gaol  delivery,  or 
after  iffue  joined  or  confeflion  of  the  faCt  in  any  of  the  courts 
below  k. 

At  this  ftage  of  profecution  alfo  it  is,  that  indictments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequence  of 
a  writ  of  certiorari  be  certified  and  tranfmitted  into  the  court 
of  parliament,  or  into  that  of  the  lord  high  fteward  of  Great 
Britain;  and  that,  in  places  of  exclufive  jurisdiction,  as  the 
two  univerfities,  indictments  muft  be  delivered  (upon  chal- 
lenge and  claim-  of  cognizance)  to  the  courts  therein  efta- 
blilhed  by  charter,  and  confirmed  by  aCt  of  parliament*  to  be 
there  refpeCtively  tried  and  determined. 


i  2  Hal.  P.  C.  210.  *  2  Hawk.  P.  C.  287.    4  Burr.  749* 
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CHAPTER   THE  TWENTY-FIFTH. 

of  ARRAIGNMENT  and  it's 
INCIDENTS. 

WHEN  the  offender  either  appears  voluntarily  to  an 
indictment,  or  was  before  in  cuftody,  or  is  brought 
in  upon  criminal  procefs  to  anfwer  it  in  the  proper  court,  he 
is  immediately  to  be  arraigned  thereon ;  which  is  the  fifth 
ftage  of  criminal  profecution* 

To  arraign,  is  nothing  elfe  but  to  call  the  prifoner  to  the 
bar  of  the  court,-  to  anfwer  the  matter  charged  imon  him  in 
the  indiftment3  (1).  The  prifoner  is  to  be  called  to  the  bar 
by  his  name  \  and  it  is  laid  down  in  our  antient  books1*,  that 
though  under  an  indi&ment  of  the  higheft  nature,  he  mull 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
ihackles  or  bonds  \  unlefs  there  be  evident  danger  of  an 
efcape,  and  then  he  may  be  fecured  with  irons.  .But  yet  \n 
Layer's  cafe,  A.D.  1722,  a  difference  was  taken  between 
the  time  of  arraignment,  and  the  time  of  trial  and  accord- 
ingly the  prifoner  flood  at  the  bar  in  chains  during  the  time 
of  his  arraignment  c  (2}, 

*  2  Hal.  P.  C.  216.  ;.\    1  In!!.  34!   <Kd.   to.     2  Hal. 

t>  Brad.  /.      dc  coron.  c.  18.  §  3.  P.  Q.  2  10.    2  Hawk.  P.  C.  30S. 

Mirn  r.  c./tr.  f.    §  54.    Flet. /.  i.  c  State  Trials.  VI.  230, 
c.  31.  §  1,   Brit.  c.  5.   Statmdf,  P.C. 


(1)  This  word  in  Latin  (Lord  Hale  fays)  is  no  other  than  ad 
ratlonem ponere,  and  in  French  W  refon>  or  abbreviated  a  refn.  2  FL 
FX.  21 6. 

(2)  And  it  has  fince  been  held  that  the  court  has  no  authority 
to  order  the  irons  to  be  taken  off,  till  the  prifoner  has  pleaded,  and 
the  jury  are  charged  to  try  him.     Wattefs  Cafe,  Leach,  34. 

C  c  4  When 
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When  he, is  brought  to  the  bar,  he  Is  called  upon  by 
name  to  hold  up  his  hand :  which  though  it  may  feem  a. 
trifling  circumftance,  yet  is  of  this  importance,  that  by  the 
holding  up  of  his  hand  cotiflai  de  perfona,  and  he  owns  him- 
felf  to  be  of  that  name  by  which  he  is  called  d,  However,  it 
is  not  an  indifpeiifable  ceremony  for  being  calculated 
merely  for  the  purpofe  of  identifying  the  perfo.n,  any  other 
acknowlegement  will  anfwer  the  purpofe  as  well :  therefore, 
if  the  prifoner  obftinately  and  contemptuoufly  refufes  to  hold 
up  his  hand,  but  confeiies  lie  is  the  perfon  named,  it  is  fully 
fufficiente. 

Then  the  incKclment  is  to  be  read  to  him  diflinftly  in  the 
Englifh  tongue,  (which  was  law,  even  while  all  other  pro- 
ceedings were  in  Latin,)  that  he  may  fully  underftand  his 
charge.  After  which  it  is  to  be  demanded  of  him,  whether 
he  be  guilty  of  the  crime  whereof  he  ftands  indicted,  or  not 
guilty.  By  the  old  common  law  the  acceflbry  could  not  be 
arraigned  till  the  principal  was  attainted  ;  unlefs  he  chofe  it> 
for  he  might  waive  the  benefit  of  the  law  :  and  therefore 
principal  and  acceflbry  might,  and  may  ftill,  be  arraigned, 
zud  plead,  a^nd  alfo  be  tried  together.  But  otherwife,  if  the 
principal  had  never  been  indicted  at  all,  and  Hood  mute,  had 
challenged  above  thirty-five  iurovs  peremptorily,  had  claimed 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  accefibry  in  any  of  thefe  cafes  could  not 
be  arraigned :  for  non  coriftitit  whether  any  felony  was  com- 
mitted or  no,  till  the  principal  was  attainted  \  and  it  might 
fo  happen  that  the  acceflbry  fhould  ho  convicted  one  day,  and 
the  principal  acquitted  the  next,  which  would  be  abfurd. 
However,  this  abfurdity  could  only  happen,  where  it  was 
poffible,  that  a  trial  of  the  principal  might  be  had,  fubfe- 
quent  to  that  of  the  acceilory  :  and  therefore  the  law  ftill  con- 
tinues that  the  acceflbry  mail  not  be  tried,  fo  long  as  the 
principal  remains  liable  to  be  tried  hereafter.   But  by  ftatute 

d  2  Hal.  P.  C.  2r9.  «  Raym.  40S. 


I 
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1  Ann.  c.  9.  if  the  principal  be  once  convicted,  and  before 
attainder,  (that  is,  before  he  receives  judgment  of  death  or 
outlawry,)  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwise  $  or  if  the  principal  (lands  m^te,  or  challenges  per- 
emptorily above  the  legal  number  of  jurors,  fo  as  never  to  be 
convicted  at  all ;  in  any  of  thefe  cafes,  in  which  no  fubfe- 
quent  trial  can  be  had  of  the  principal,  the  acceffory  may  be 
proceeded  againft,  as  if  the  principal  felon  had  been  attaint- 
ed :  for  there  is  no  danger  of  future  contradiction.  And  &po3 
the  trial  of  the  acceffory,  as  well  after  as  before  the  conviction 
of  the  principal,  it  feems  to  be  the  better  opinion,  and 
founded  on  the  true  fpirit  of  jufticef,  that  the  acceflbry  is  at 
liberty  (if  he  can]  to  controvert  the  guilt  of  his  fuppofed 
principal,  and  to  prove  him  innocent  of  the  charge,  as  well 
in  point  of  fact  as  in  point  of  law. 

When  a  criminal  is  arraigned,  he  either  ftands  mute,  or 
eonfejfes  the  fact  which  circumftances  we  may  call  incidents' 
to  the  arraignment :  or  elfe  he  pleads  to  the  indictment,  which 
is  to  be  confidered  as  the  next  ftage  of  proceedings.  But 
firft,  let  us  obferve'  thefe  incidents  to  the  arraignment,  of 
Handing  mute,  or  confefficn, 

L  Regularly  a  prifoner  is  laid  to  {land  mute,  when, 
being  arraigned  for  treafon  or  felony,  he  either,  1 .  Makes  no 
gnfwer  at  all :  or,  2.  Anfwers  foreign  to  the  purpofe,  or 
with  fuch  matter  as  is  not  allowable  and  will  not  anfwer 
otherwife:  or,  3.  Upon  having  pleaded  not  guilty,  refutes 
to  put  himfelf  upon  the  country  If  he  fays  nothing,  the 
court  ought  ex  officio  to  impannel  a  jury  to  inquire  whether  he 
ftands  obftinately  mute,  or  whether  he  be  dumb  ex  vifit  Hobi 
Dei,  If  the  latter  appears  to  be  the  cafe,  the  judges  of  the 
court  (who  are  to  be  of  counfel  for  the  prifoner,  and  to  fee 
that  he  hath  law  and  juftice)  fiiali  proceed  to  the  trial,  and 
examine  all  points  as  if  he  had  pleaded  not  guilty  h.  But 
whether  judgment  of  death  can  be  given  againft  fuch  a  pri- 


;  Fofter,  365, 

*  2  Hal,  P;  C.  316, 


h  2  Hawk.  P.  C.  3  27 
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foner,  who  hath  never  pleaded,  and  can  fay  nothing  in  arreft 
of  judgment,  is  a  point  yet  undetermined  K 

If  he  be  found  to  be  obftinately  mute,  (which  a  prifoner 
hath  been  held  to  be,  that  hath  cut  out  his  own  tongue  k,) 
then,  if  it  be  on  an  indiftment  of  high  treafon,  it  hath  long 
been  clearly  fettled,  that  Handing  mute  is  an  equivalent  to  a 
conviclion,  and  he  mall  receive  the  fame  judgment  and  exe- 
cution !.  And  as  in  this  the  higheft  crim,e,  fo  alfo  in  the  loweft 
fpecies  of  felony,  viz.  in  petit  larciny,  and  in  all  mifdemef- 
pors,  ftanding  mute  hath  always  been  equivalent  to  convic- 
tion, But  upon  appeals  or  indiftments  for  other  felonies,  or 
petit  treafon,  the  prifoner  was  not,  by  the  antient  law,  looked 
upon  as  convicted,  fo  as  to  receive  judgment  for  the  felony  j 
but  mould,  for  his  obftinacy,  have  received  the  terrible  fen- 
tence  of  penance^  or  peine  (which,  as  will  appear  prefently, 
was  probably  nothing  more  than  a  corrupted  abbreviation 
of  prifone J  forte  et  dure* 

Before  this  was  pronounced  the  prifoner  had  not  only 
irlna  adrnomtio^  but  alfo  a  refpite  of  a  few  hours,  and  the 
fentence  was  diftin&ly  read  to  him,  that  he  might  know  his 
danger  m:  and,  after  all,  if  he  continued  obftinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergy  al- 
lowed him,  even  though  he  was  too  ftubborn  to  pray  it  n» 
Thus  tender  was  the  law  of  infli&ing  this  dreadful  punifii- 
ment:  but  if  no  other  means  could  prevail,  and  the  prifoner 
(when  charged  with  a  capital  felony)  continued  ftubbornly 
mute,  the  judgment  was  then  given  againft  him,  without 
any  diftinction  of  fex  or  degree,  A  judgment,  which  was 
jpurpofely  ordained  to  be  exquifitely  fevere,  that  by  that  very 
means  it  might  rarely  be  put  in  execution  (3), 

«  2  Hal.  P.  C.  317.  in  2  Hal.  P.  C.  320. 

k  3  tnft,  17S.  n  2.HaLP.C.  3*1.  2Hawk.P.C.  332. 

'  2Ha\vk.P,C.  329.  2  Hal.  P. C.  317. 

(3)  Aulus  Gellius  with  more  truth  has  made  the  fam.e  obferva- 
tion  upon  the  cruel  law  of  the  Twelve  Tables  De  inope  debitore  fe± 
candor  u  Eo  conjilio  taut  a  immaniias  pcena  denunciata  ejl^  ne  ad^  earn 

unquam 
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The  rack,  or  queftion,  to  extort  a  confemon  from  crimi- 
nals, is  a  practice  of  a  different  nature  :  this  having  been  only 
ufed  to  compel  a  man  to  put  himfelf  upon  his  trial  ;  that  being  [326 
a  fpecies  of  trial  in  itfelf.  And  the  trial  by  rack  is  utterly' 
unknown  to  the  law  of  England;  though  once  when 
the  dukes  of  Exeter  and  Suffolk,  and  other  minifters  of 
Henry  VI.  had  laid  a  defign  to  introduce  the  civil  law  into 
this  kingdom  as  the  rule  of  government,  for  a  beginning 
thereof  they  ere&ed  a  rack  for  torture  *,  which  was  called  in 
derifion  the  duke  of  Exeter's  daughter,  and  ilill  remains  in 
the  tower  of  London  0 :  where  it  was  occafionally  ufed  as  an 
engine  of  Itate,  not  of  law,  more  than  once  in  the  reign  of 
queen  Elizabeth  K  But  when,  upon  the  aflaffination  of  Vil- 
liers  duke  of  Buckingham  by  Felton,  it  was  propofed  in  the 
privy  council  to  put  the  aflaffin.to  the  rack,  in  order  to  difcover 
his  accomplices  ;  the  judges,  being  confulted,  declared  una- 

0  3  I  nil.  35.  P  Barr.  92.  496, 


unquam perviritrptur  for  he  adds,  M  diffeftum  ejfc  antiquiius  neminem 
equidem  neque  legi  neque  audhi>}>  lib.  20.  c.  I.  But  with  refpect  to 
the  horrid  judgment  of  the  peine  forte  et  dure,  the  profecutor  and 
the  court  could  exercife  no  discretion,  or  mew  no  favour  to  a  pri- 
foner,  who  flood  obinately  mute.  And  in  the  legal  hiftory  of  this 
country  there  are  numerous  inftances  of  perfons,  who  have  had  reso- 
lution and  patience  to  undergo  fo  terrible  a  death,  in  order  to 
benefit  their  heirs  by  preventing  a  forfeiture  of  their  eftates,  which 
would  have  been  the  confequence  of  a  conviction  by  a  verdict. 

There  is  a  memorable  ftory  of  an  anceftor  of  an  antient  family  in 
the  north  of  England.  In  a  fit  of  jealoufy  he  killed  his  wife.;  and 
put  to  death  his  children  who  were  at  home,  by  throwing  them, 
from  the  battlements  of  his  caille  :  and  proceeding  with  an  intent 
to  deftroy  his  only  remaining  child,  an  infant  nurfedat  a  farm-houfe 
at  fome  difiance,  he  was  intercepted  by  a  itorm  of  thunder  and 
lightning.  This  awakened  in  his  breail  the  compunctions  of 
confcien.ce,  he  defifted  from  his  purpofe,  and  having  furrendered 
himfelf  to  juftice,  in  order  to  fccure  his  eftates  to  this  child,  he 
had  the  refolutionto  die  under  the  dreadful  judgment  of  peine  forte 
et  dure. 

nimoufly, 
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nimoufly,  to  their  own  honour  and  the  honour  of  the  Englifh 
law,  that  no  fuch  proceeding  was  allowable  by  the  laws  of 
England  q.  It  feems  aftonifhing  that  this  ufage,  of  admini- 
ftering  the  torture,  fhould.be  faid  to  arife  from  a  tendernefs 
to  the  lives  of  men  :  and  yet  this  is  the  reafon  given  for  it's 
Introduction  in  the  civil  law*  and  it's  fubfequent  adoption  by 
the  French  and  other  foreign  nations1" :  viz.  becaufe  the  laws 
cannot  endure  that  any  man  would  die  upon  the  evidence  of 
a  falfe,  or  even  a  (ingle  witnefs ;  and  therefore  contrived 
this  method  that  innocence  mould  manifeft  itfelf  by  a  flout 
denial,  or  guilt  by  a  plain  confeffion.  Thus  rating  a  man's 
virtue  by  the  hardinefs  of  his  conftitution,  and  his  guilt  by 
the  fenfibility  of  his  nerves  ! — But  there  needs  only  to  date 
accurately s,  in  order  moft  effectually  to  expofe  this  inhu- 
man fpecies  of  mercy,  the  uncertainty  of  which,  as  a  ted 
and  criterion  of  truth,  was  long  ago  very  ejegantly  pointed 
out  by  Tully ;  though  he  lived  in  a  ft  ate  wherein  it  was 
327  ]  ufual  to  torture  (laves  in  order  to  furnim  evidence :  "tamen% 
fays  he,,  ii  ilia  torment  a  gubernat  dolor ,  moderatur  natura  cu- 
"  juflue  tum  anim  %l  tum  corporis regit  quae/ttory  Jleclit  libido^ 
corrumpit  Jpes,  infirmat  tnetus ;  ui  in  tot  rerum  angiiftiis 
"  nihil  veritati  loci  relinquatur^  " 

The  Englim  judgment  of  penance  for, (landing v  mute 
was  as  follows :  that-  the  prifoner  be  remanded  to  the  prifoq. 
from  whence  he  came ;  and  put  into  a  l6w,  dark  chamber  $ 
and  there  be  laid  on  his  back,  on  the  bare  floor,  naked,  un- 
lefs  where  decency  forbids  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more ; 
that  he  have  no  fuftenance,  fave  only  on  the  firft  day,  three 
morfels  of  the  word  bread  -f  and,  on  the  fecond  day,  three 

<J  Rufhw.  Coll.  i,  638.  tc  fibility  of  the  nerves  of  an  innocent 

r  Cod'.  L 9.  if.  4 1.  /,  8.  &)  t.  47.  /,  16,  u  perfbn  being  given,  it  is  required  to 

Fortefc.  d?  LL.  Aug.  c.  22.  "  tincl  the  degv?e  of  pain  neceifary  to 

*  The  marquis  Beccaria  (ch.  16.)  in  "  make  him  conlefs  himfelf  guilty  of  a. 

an  exquiiite  piece  of  raillery,  has  pro-  *'  given  crime." 

pofed  this  problem,  with  a  gravity  and  t  Pr$S$iUa.  28, 

precifion  that  are  truly  mathematical :  v  2  Hal.  P.  C.  310..  %  Hawk.  P.C. 

44  the  force  of  the  mufcles  and  the  fen-  329. 

draughts 
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draughts  of  {landing  water,  that  fliould  be  nearer]:  to  the 
prifon  door ;  and  in  this  fituarion  this  fliould  be  alternately 
his  daily  diet,  till  he  died,  or  (as  airtiently  the  judgment  ran) 
////  he  mifwered^. 

It  hath  been  doubted  whether  this  punifhment  fubfiiled 
at  the  common  law  w,  or  was  introduced  in  confequence  of 
the  ftatute  Weftm.  1.  3  Edw..I.  c.  I2.x  which  feems  to  be 
the  better  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Bra&on,  or  in  any  antient  author,  cafe,  or  record* 
(that  hath  yet  been  produced,)  previous  to  the  reign  of  Ed- 
ward I.  :  but  there  are  inft'ances  on  record  in  the  reign  of 
Henry  III.  y,  where  perfons  accufed  of  felony,  and  ftanding 
mute,  were  tried  in  a.  particular  manner,  by  two  fucceffive 
juries,  and  convicted;  and  it  is  afierted  by  the  judges  in 
•8  Hen.  IV.  that,  by  the  common  law  before  the  ftatute, 
ftanding  mute  on  an  appeal  amounted  to  a  conviction  of  the 
felony2.  This  ftatute  of  Edward  I.  directs  fuch  perfons 
%*  as  will  not  put  themfelves  upon  inquefts  of  felonies  before  [ 
"  the  judges  at  the  fuit  of  the  king,  to  be  put  into  hard  and 
"  ftrong  prifon  ffoient  mys  en  la  prifone  fort  et  dure  J  as  thofe 
"  which  refufe  to  be  at  the  common  law  of  tjhte  land."  And, 
immediately  after  this  ftatute,  the  form  of  the  judgment  ap- 
pears in  Fleta  and  Britton  to  have  been  only  a  very  ftrait  con- 
finement in  prifon,  with  hardly  any  degree  of  fuftenance  ; 
but  no  weight  is  directed  to  be  laid  upon  the  body,  fo  as  to 
haften  the  death  of  the  miferable  fufferer  :  and  indeed  any 
fureharge  of  puniihment  on  perfons  adjudged  to  penance,  fo 
as  to  fhorten  their  lives,  is  reckoned  by  Home  in  the  a  mirror 
as  a  fpecies  of  criminal  homicide.  It  alfo  clearly  appears,  by 
a  record  of  3 1  Edw.  III.  b,  that  the  prifoner  might  then  pofli- 
bly  fubfift  for  forty  days  under  this  lingering  punifhment. 

u  Britton.  c.  4.       22.     Flet.  /.  1.  z  Al  coymnon  ley,  avantle  ftatute  ch 

c*  34-  §  33-  Weft.  t.  c.  12.  fcofcun  lift  fire  appeal, 

w  2  Inft.  179.     2  Hal.  P.  C.  322.  el  vft  ejhemute,  i/lferra  con-cictdefelcny^ 

2  Hawk.  P.  C.  330.  (M.  8  Hen.  IV%  z.J 

x  Suundf.  P.C.  149.    Barr.  82.  a  ch.  r.  §  9. 

y  Emlyn  on  z  Hal.  P.  C.  322,  b  6Rym.  13. 

I  fliould 
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I  fhould  therefore  Imagine  that  the  pra£tlce  of  loading  him 
with  weights,  or,  as  it  was  ufually  called,  pr effing  him  to 
death,  was  gradually  introduced  between  3  i  Edw.  III.  and 
8  Hen.  IV.  at  which  laft  period  it  firft  appears  upon  out 
books  c  ;  being  intended  as  a  fpecies  of  mercy  to  the  delin- 
quent, by  delivering  him  the  fooner  from  his  torment :  and 
hence  I  prefume  it  alfo  was,  that  the  duration  of  the  penance 
was  then  firft  d  altered  ;  and  inftead  of  continuing  ////  he  an- 
fweredy  it  was  directed  to  continue  till  he  died,  which  mud 
very  foon  happen  under  an  enormous  preffure. 

The  uncertainty  of  it's  original,  the  doubts  that  were 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 
(for  it  rarely  was  carried  into  praftice)  to  the  humanity  of 
the  laws  of  England,  all  concurred  to  require  a  legiflative 
abolition  of  this  cruel  procefs,  and  a  reftitution  of  the  antient 
common  law ;  whereby  the  Handing  mute  in  felony,  as  well 
as  in  treafon  and  in  trefpafs,  amounted  to  a  confefiion  of  the 
charge.  Or,  if  the  corruption  of  the  blood  and  the  confe- 
quent  efcheat  in  felony  had  been  removed,  the  judgment  of 
peine  forte  et  dure  might  perhaps  have  Mill  innocently  re- 
[  329  ]  mained,  as  a  monument  of  the  favage  rapacity  with  which 
the  lordly  tyrants  of  feodal  antiquity  hunted  after  efcheats 
and  forfeitures  ;  fince  no  one  would  ever  have  been  tempted 
to  undergo  fuch  a  horrid  alternative.  For  the  law  was, 
that  by  Handing  mute,  and  fuffering  this  heavy  penance, 
the  judgment,  and  of  courfe  the  corruption  of  the  blood 
and  efcheat  of  the  lands,  were  faved  in  felony  and  petit 
treafon,  though  not  the  forfeiture  of  the  goods ;  and  there- 
fore this  lingering  punifliment  was  probably  introduced,  in 
order  to  extort  a  plea  :  without  which  it  was  held  that  no 
judgment  of  death  could  be  given,  and  fo  the  lord  loft  his 
efcheat.  But  in  high  treafon,  as  (landing  mute  is  equiva- 
lent to  a  conviftion,  the  fame  judgment,  the  fame  corrup- 
tion of  blood,  and  the  fame  forfeitures  always  attended  it,  as 

c  Yearb.  8  Hen.  IV.  r. 

d  Et  full  dit,  que  le  coniraire  nvoit  eflrefait  drocnt  ccs  hours,   (Ibid,  2-) 

in 
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in  other  cafes  of  conviction  e.  And  very  lately,  to  the  ho- 
nour of  our  laws,  it  hath  been  enacted  by  ftatute  1 2  Geo. 
III.  c.  20.  that  every  perfon  who,  being  arraigned  for  fe- 
lony and  piracy,  (hall  ftand  mute  or  not  anfwer  directly  to 
the  offence,  fhall  be  convicted  of  the  fame  ;  and  the  fame 
judgment  and  execution  (with  all  their  confequences  in 
every  refpect)  fhall  be  thereupon  awarded,  as  if  the  perfon 
had  been  convicted  by  verdict:  or  confeffion  of  the  crime  (4), 
And  thus  much  for  the  demefnor  of  a  prifoner  upon  his 
arraignment,  by  {landing  mute  ;  which  now,  in  all  cafes 
amounts  to  a  conftructive  confeffion. 

II.  The  other  incident  to  arraignments  exclufive  of  the 
plea,  is  the  prifoner's  actual  confeffion  of  the  indictment 
Upon  a  fimple  and  plain  confeffion,  the  court  hath  nothing 
to  do  but  to  award  judgment :  but  it  is  ufually  very  back- 
ward in  receiving  and  recording  fuch  confeffion,  out  of  ten- 
der nefs  to  the  life  of  the  fubject  and  will  generally  advife 
the  prifoner  to  retract  it,  and  plead  to  the  indictment f. 

But  there  is  another  fpecies  of  confeffion,  which  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated 
kind,  which  is  called  approvement.  And  that  is  when  a  per- 
fon, indicated  of  treafon  or  felony,  and  arraigned  for  the  fame,  [  3 

«  2  Hawk.  P.  C.  331.  f  2  Hal.  P.C.225. 


(4)  Two  inftanceshave  occurred  fincethe  pafling  of  this  ftatute, 
of  perfons  who  refufed  to  plead,  and  who  in  confequence  were 
condemned  and  executed.  One  was  at  the  Old  Bailey,  for  murder, 
in  1777 ;  the  other  was  for  burglary,  at  the  fummer  affifes  at  Wells, 
in  1792.  It  might  perhaps  have  been  a  greater  improvement  of 
the  law,  if  the  prifoner's  filence  had  been  confidcred  a  plea  of  not 
guilty,  rather  than  a  confeffion.  For  it  would  operate  more 
powerfully  as  an  example,  and  be  more  fatisfactory  to  the  minds 
of  the  public,  if  the  prifoner  fhould  fuffer  death  after  a  public 
manifeftation  of  his  guilt  by  evidence,  than  that  he  mould  be 
ordered  for  execution  only  from  the  prefumption  which  arifes  from 
his  obftinate  filence. 

8  doth 
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cloth  confefs  the  fact  before  plea  pleaded  5  and  appeals  or  ao 
cufcs  others,  his  accomplices  in  the  fame  crime,  in  order  to 
obtain  his  pardon.  In  this  cafe  he  is  calfelx  an  approver  or 
prover,  probatory  a*id  the  party  appealed  or  accufed  is  called 
the  appellee.  Such  approvement  can  only  be  in  capital  of- 
fences j  and  it  is,  as  it  were,  equivalent  to  an  indictment^ 
iince  the  appellee  is  equally  called  upon  to  »nfwer  it:  and  if 
he  hath  no  reafonable  and  legal  exceptions  to  make  to  the 
pcrfon  of  the  approver,  which  indeed  are  very  numerous,  he 
xnuit  put  himfelf  upon  his  trial,  either  by  battel,  or  by  the 
country  \  and,  if  vanquifhed  or  found  guilty,  mull  fuffer 
the  judgment  of  the  law,  and  the  approver  fhall  have  his 
pardon  ex  dehiio  ji'jiiiiae.  On  the  other  hand,  if  the  appel- 
lee be  conqueror,  or  acquitted  by  the  jury,  the  approver 
fhalj  receive  judgment  to  be  hanged,  upon  his  own  confeffion 
of  the  indictment ,  for  the  condition  of  his  pardon  has  failed^ 
viz,  the  conviction  of  fome  other  ptrfon,  aird  therefore  his 
conviction  remains  abfolute* 

Brir  it  is  purely  in  the  difcretlon  of  the  court  to  permit 
the  approver  thus  to  appeal,  or  not ;  and,  in  fact,  this  courfe 
of  admitting  approvements  hath  been  long  difufed  :  for  the 
truth  was,  as  fir  Matthew  Hale  ohferves,  that  more  mif- 
chief  hath  arifen  to  good  men  by  thefe  kind  of  approve- 
ments, upon  falfe  and  malicious  accufations  of  defperate 
villains,  than  benefit  to  the  public  by  the  difcovery  and  con- 
viction of  real  offenders.  And  therefore,  in  the  times  when 
inch  appeals  were  more  frequently  admitted,  great  flrictnefs 
and  nicety  were  held  therein  6  :  though,  fince  their  difeonti- 
^uance,  the  doctrine  of  approvements  is  become  a  matter  of 
more  curiofity  than  life.  I  fliall  o^ily  obferve,  that  all  the 
good,  whatever  it  be,  that  can  be  expected  from  this  method 
of  approvement  is  fully  provided  for  in  the  cafes  of  coining, 
robbery,  burglary,  houfe-breaking,  horfe-ftealing,  and  lar- 
ciny  to  the  value  of  five  millings  from  (hops,  warehoufes, 
ftabics,  and  coach-houfes,  by  ftatutes  4  &  5  W.  &  M.  c.  8. 
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6  &  7  W.  III.  c.  17.  10  &  11  W.  III.  c.  23.  and  5  Ann. 
c.  31.  which  enact,  that  if  any  fuch  offender,  being  out  of 
prjfon,  (hall  dlfcover  two  or  more  perfons,  who  have  com- 
mitted the  like  offences*  fo  as  they  may  be  convicted  thereof ; 
lie  (hall  in  cafe  of  burglary  or  houfebreaking  receive  a  reward 
of  40  /.  and  in  general  be  entitled  to  a  pardon  of  all  capital 
offences,  excepting  oiily  murder  and  treafon ;  and  of  them 
alfo  in  the  cafe  of  coining  h.  And  if  any  fuch  perfon,  having 
felonioufly  ftpleh  any  lead,  iron,  or  other  metals,  {hall  dis- 
cover and  convici:  two  offenders  of  having  illegally  bought 
or  received  the  fame,  he  {hall  by  virtue  of  ftatute  29  Geo.  II. 
€.  30.  be  pardoned  for  all  fuch  felonies  committed  before 
fuch  difcovery  (5).  It  hath  alfo  been  ufual  for  the  juftices  of 
the  peace,  by  whom  any  perfons  charged  with  felony  are 
committed  to  gaol,  to  admit  fome  one  df  their  accomplices 
to  become  a  witncfs  (or,  as  it  is  generally  termed,  king's 
evidence)  againit  his  fellows  upon  an  implied  confidence* 
which  the  judges  of  gaol  delivery  have  ufually  countenanced 
and  adopted,  that  if  fuch  accomplice  makes  a  full  and  com- 
plete difcovery  of  that  and  of  all  other  felonies  to  which  he 
is  examined  by  the  magistrate,  and  afterwards  gives  his  evi- 
dence without  prevarication  or  fraud,  he  (hall  not  himfelf  be 
profecuted  for  that  or  any  other  previous  offence  of  the  fame 
degree i  (6). 

h  The  pardon,    ft*  dlibov'eiirig  of-       '  The  King  v.  Rudd  ;   Mich.  16 
fences  againtt  the  coinage  a£i  of  i Geo.  III.  on  a  cafe  refer ved  horn  the 
Geo.  II.  c.  28.  extends  oilly  to  all  fuch    Old  Bailey,  0&.  1775.  / 
offences. 


(5)  The  perfons  deforibed  in  the  above  Statutes,  and  alfo  thofe 
perfons  to  whom  the  king,  by  fpeeial  proclamation  in  the  gazette 
Or  otherwife,  has  pronifed  his  pardon*  lord  Mansfield  fays  have  a 
right  to  a  pardon.    Co<wp.  334. 

(6)  In  the  cafe  of  Mrs.  Ruddj  in  which  this  fubjecVis  cle?rly 
and  ably  explained  by  lord  Mansfield,  and  again  by  Mr.  J.  Afton, 
in  delivering  the  opinion  of  all  the  judges,  (Cowp.  331.)  it  is  laid 
"down  that  no  authority  is  given  to  a  juflice  of  peace  to  pardon  an 
offender,  and  to  tell  him  he  ihall  be  a  vvitnefs  at  all  events  again  ft 
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others.  But  where  the  evidence  appears  infufficient  to  convict  two 
or  more  without  the  teftimony  of  one  of  them,  the  magiftrate  may 
encourage  a  hope  that  he,  who  will  behave  fairly  and  difclofe  the 
whole  truth  and  bring  the  others  to  juftice,  mail  himfelf  efcape 
punilhment.  But  this  difcretionary  power  exercifed  by  the  juftices 
of  peace  is  founded  in  practice  only,  and  cannot  controul  the  autho- 
rity of  the  court  of  gaol  delivery,  and  exempt  at  all  events  the 
accomplice  from  being  profecuted.  A  motion  is  always  made  to 
the  judge  for  leave  to  admit  an  accomplice  to  be  a  witnefs,  and 
unlefs  he  fliould  fee  fome  particular  reafon  for  a  contrary  conduct, 
he  will  prefer  the  one  to  whom  this  encouragement  has  been  given 
by  the  juftice  of  peace.  This  adinifEon  to  be  a  witnefs  amounts  to 
a  promife  of  a  recommendation  to  mercy,  upon  condition  that  the 
accomplice  makes  a  full  and  fair  difclofure  of  all  the  circumftances 
of  the  crime  for  which  the  other  prifoners  are  tried,  and  in  which 
he  has  been  concerned  in  concert  with  them.  Upon  failure  on  hi$ 
part  with  this  condition,  he  forfeits  all  claim  to  protection.  And 
upon  a  trial  fome  years  ago  at  York,  before  Mr.  J.  Buller,  the 
accomplice,  who  was  admitted  a  witnefs,  denied  in  his  evidence  all 
that,  he  had  before  eonfelled,  upon  which  the  prifoner  was  acquitted; 
but  the  judge  ordered  an  indictment  to  be  preferred  againft  this 
accomplice  for  the  fame  crime,  and  upon  his  previous  confeffion, 
arid  other  circumftances,  he  was  convicted  and  executed.  And  if 
the  jury  were  fatished  with  his  guilt,  there  can  be  no  queftion  with 
regard  both  to  the  law  and  juftice  of  the  cafe. 

The  learned  commentator  fays,  that  the  accomplice  thus  admitted 
a  witnefs,  mall  not  afterwards  be  profecuted  for  that  or  any  other 
previous  offence  of  the  fame  degree.  Mrs.  Rudd's  cafe  does  not  war- 
rant the  extent  of  that  pofition,  for  the  decifion  of  that  cafe,  and 
what  is  advanced  by  Mr.  J.  Afton,  (CaivJ).  341.)  and  as  the 
editor  conceives  the  reafon  and  principles  of  this  doctrine,  will  not 
extend  the  claim  of  the  witnefs  to  mercy  beyond  thofe  offences  in 
which  he  has  been  connected  with  the  prifoners,  and  concerning 
which  he  has  previoufly  undergone  an  examination.  And  with 
regard  to  thefe  crimes  he  may  be  crofs-examined  by  the  counfel  for 
the  prifoner,  but  of  courfe  he  may  refufe  to  criminate  himfelf  of 
other  charges,  again  ft  which  that  profecutyon  affords  hirru  nfc 
protection. 
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"CHAPTER  THE  TWEITY-SIXTHs 


of  PLEA  and  ISSUE. 


17"E  are  now  to  confider  the  plea  of  the  prifoner,  or 
▼  ▼     defenfive  matter  alleged  by  him  on  his  arraignment* 
if  he  does  not  confefs,  or  ft  and  mute.    This  is  either,  1.  A 
plea  to  the  jurifdiction  ;  2.  A  demurrer ;  3.  A  plea  iri  abate- 
ment \  4.  Afpecial  plea  In  bar ;  or,  5,  The  general  iffue. 

Formerly  there  was  another  plea,  now  abrogated,  that 
of  fanftuary  ;  which  is  however  neceflary  to  be  lightly  touch- 
ed upon,  as  it  may  give  fome  light  to  many  parts  of  our  an- 
tient  law :  it  being  introduced  and  continued  during  the  fu- 
perftitious  veneration  that  was  paid  to  confecrated  ground 
in  the  times  of  popery.  Firft  then,  it  is  to  be  obferved,  that 
if  a  perfdn  accufed  of  any  crime  (except  treafon,  whereiri 
the  crown,  and  facrilege,  wherein  the  church,  was  too 
nearly  concerned)  had  fled  to  any  church  or  church-yard, 
and  within  forty  days  after  went  in  fackcloth  arid  confeffed 
himfelf  guilty  before  the  coroner,  and  declared  all  the  parti- 
cular circumftances  of  the  offence  5  and  thereupon  took  the 
oath  in  that  cafe  provided,  viz.  that  he  abjured  the  realmi 
and  would  depart  from  thence  forthwith,  at  the  port  that 
fhoitld  be  afligned  him,  and  would  never  return  without 
leave  from  the  king  he  by  this  means  faved  his  life,  if  he 
obferved  the  conditions  of  the  oath*  by  going  with  a  crofs  in 
his  hand,  and  with  all  convenient  fpeed,  to  the  port  afligned,  [  333  ] 
and  embarking.  For  if,  during  this  forty  days  privilege  of 
fan&uary,  or  in  his  road  to  the  fea-fide,  he  was  apprehended 
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and  arraigned  in  any  court,  for  this  felony,  he  might  plead 
the  privilege  of  fanctuary,  and  had  a  right  to  be  remanded, 
if  taken  out  againft  his  will  a.  But  by  this  abjuration  his 
blood  was  attainted,  and  he  forfeited  all  his  goods  and  chat- 
tels b.  The  immunity  of  thefe  privileged  places  was  very 
much  abridged  by  the  ftatutes  27  Hen.  VIIL  c.  19.  and 
32  Hen.  VIII.  c.  12.  And  now,  by  the  ftatute  21  Jac.  I. 
c.  28.  all  privilege  of  fanftuary,  and  abjuration  confequent 
thereupon,  is  utterly  taken  away  and  abolifhed. 

Formerly  alfo  the  benefit  of  clergy  ufed  to  be  pleaded 
before  trial  or  conviction,  and  was  called  a  declinatory  plea  ; 
which  was  the  name  alfo  given  to  that  of  faiictuary  c.  But, 
as  the  prifoner.  upon  a  trial  has  a  chance  to  be  acquitted, 
and  totally  difcharged  ;  and,  if  convicted  of  a  clergyable 
felony,  is  entitled  equally  to  his  clergy  after  as  before  con- 
viction ;  this  courfe  is  extremely  difadvantageous :  and  there- 
fore the  benefit  of  clergy  is  now  very  rarely  pleaded  but, 
if  found  requifite,  is  prayed  by  the  convict  before  judgment 
is  palTed  upon  him. 

I  proceed,  therefore,  to  the  five  fpecies  of  pleas,  before- 
mentioned. 

I.  A  plea  to  the  jurifdiclio?iy  is  where  an  indictment  is 
taken  before  a  court,  that  hath  no  cognizance  of  the  offence  ; 
as  if  a  man  be  indicted  for  a  rape  at  the  fherifFs  tourn,  or 
for  treafon  at  the  quarter  feffions  :  in  thefe,  or  fimilar  cafes, 
lie  may  except  to  the  jurifdiction  of  the  court,  without  an- 
fwering  at  all  to  the  crime  alleged  d. 

II.  A  demurrer  to  the  indictment.  This  is  incident  to 
criminal  cafes,  as  well  as  civil,  when  the  fact  as  alleged  is 

C  334 1  aM°we(l  t0  be  true)  but  the  prifoner  joins  iffue  upon  fome 
point  of  law  in  the  indictment,  by  which  he  infifts  that  the 
fact,  as  ftated,  is  no  felony,  treafon,  or  whatever  the  crime 

»  Mi  it.  c.  it  §  13.  2  ftaWk.  P.  C.  335,  c  2  Hal.  P.  C.  236. 

b  2  Hawk.  P.  C.  52,  <*  Ibid.  2 56. 

7  is 


Ch.  26.  Wrongs.  334 

Is  alleged  to  be.  Thus,  for  inftance,  if  a  man  be  indicted 
for  felonloujly  ftealing  a  greyhound  •,  which  is  an  animal  in 
which  no  valuable  property  can  be  had,  and  therefore  it  is 
not  felony,  but  only  a  civil  trefpafs,  to  fleal  it :  in  this  cafe 
the  party  indicted  may  demur  to  the  indictment,  denying  it 
to  be  felony,  though  he  confefles  the  act  of  taking  it.  Some 
have  helde,  that  if,  on  demurrer,  the  point  of  law  be  ad- 
judged againjl  the  prifoner,  he  mail  have  judgment  and  exe- 
cution, as  if  convicted  by  verdict.  But  this  is  denied  by 
others5,  who  hold,  that  in  fuch  cafe  he  (hall  be  directed 
and  received  to  plead  the  general  iffue,  not  guilty,  after  a 
demurrer  determined  againft  him.  Which  appears  the  more 
reafonable,  becaufe  it  is  clear,  that  if  the  prifoner  freely  dis- 
covers the  fact  in  court,  and  refers  it  to  the  opinion  of  the 
court,  whether  it  be  felony  or  no  \  and  upon  the  fact  thus 
fhewn  it  appears  to  be  felony  ;  the  court  will  not  record  the 
confeflion,  but  admit  him  afterwards  to  plead  not  guilty 
And  this  feems  to  be  a  cafe  of  the  fame  nature,  being  for 
the  molt  part  a  miftake  in  point  of  law,  and  in  the  conduct 
of  his  pleading  ;  and  though  a  man  by  mifpleading  may  in 
fome  cafes  lofe  his  property,  yet  the  law  will  not  fuffer  him 
by  fuch  niceties  to  lofe  his  life.  However,  upon  this  doubt, 
demurrers  to  indictments  are  feldom  ufed  :  fince  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty  :  or  after- 
wards in  arreft  of  judgment,  when  the  verdict  has  eftablifhed 
the  fact. 

III.  A  plea  in  abatement  is  principally  for  a  mifnofmcr^  3 
wrong  name,  or  a  falfe  addition  to  the  prifoner.  As,  if 
James  Allen,  gentlema?i>  is  indicted  by  the  name  of  John 
Allen,  efquire,  he  may  plead  that  he  has  the  name  of  James^ 
,  and  not  of  John ;  and  that  he  is  a  gentleman,  and  not  an 
efquire.  And,  if  either  fact  is  found  by  a  jury,  then  the 
indictment  (hall  be  abated,  as  writs  or  declarations  may  be  [  335 
in  civil  actions  *,  of  which  we  fpoke  at  large  in  the  preceding 
yolumeh.    But,  in  the  end,  th^re  is  little  advantage  accruing 

*  2  Hal.  P.  C.  257,  s  2  Hal.  P.  C.  225. 

f  2  Hawk.  P.  C.  334.  h  Sye  Vol.  III.  pag.  302^ 
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to  the  prifoner  by  means  of  thefe  dilatory  pleas ;  becaufe  if 
the  exception  be  allowed,  a  new  bill  of  indictment  may  be 
framed,  according  to  what  the  prifoner  in  his  plea  avers  to  be 
his  true  name  and  addition.  For  it  is  a  rule,  upon  all  pleas 
in  abatement,  that  he,  who  takes  advantage  of  a  flaw,  muft 
at  the  fame  time  fhew  how  it  may  be  amended.  Let  us 
therefore  next  confider  a  more  fubitantial  kind  of  plea,  viz, 

IV.  Sffxial  pleas  in  bar ;.  which  go  to  the  merits  of  the 
indiCtment,  and  give  a  reafon  why  the  prifoner  ought  not  to 
anfwer  it  at  all,  nor  puthimfelf  upon  his  trial  for  the  crime 
alleged.  Thefe  are  of  four  kinds  :  a  former  acquittal,  a  for- 
mer conviction,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal1  % 
but  thefe  are  applicable  to  both  appeals  and  indictments. 

I.  Firft  the  plea  of  auirefoits  acquit,  or  a  former  acquitT 
tal,  is  grounded  on  this  univerfal  maxim  of  the  common  lav/ 
of  England,  that  no  man  is  to  be  brought  into  jeopardy  of 
his  life,  more  than  once,  for  the  fame  offence.    And  henc£ 
it  is  allowed  as  a  confequence,  that  when  a  man  is  once 
fairly  found  not  guilty  upon  any  indictment,  or  other  profe- 
cution,  before  any  court  having  competent  jurifdiCtion  of 
the  offence j,  he  may  plead  fuch  acquittal  in  bar  of  any  fub-? 
fequent  accufation  for  the  fame  crime.   Therefore  an  acquit-* 
tal  on  an  appeal  is  a  good  bar  to  an  indictment  on  the  fame 
offence.    And  fo  alfo  was  an  acquittal  on  an  indictment  a 
good  bar  to  an  appeal,  by  the  common  lawk  :  and  therefore  % 
in  favour  of  appeals,  a  general  practice  was  introduced,  not 
to  try  any  perfon  on  an  indictment  of  homicide,  till  after  the 
year  and  day,  within  which  appeals  may  be  brought,  were 
paft  ;  by  which  time  it  often  happened  that  the  witneffes 
died,  or  the  whole  was  forgotten.    To  remedy  which  in- 
convenience, the  ftatute  3  Hen.  VII.  c.  1.  enacts,  that  in- 
6  ]  diCtments  fhall  be  proceeded  on,  immediately,  at  the  king's 
fuit,  for  the  death  qf  a  man,  without  waiting  for  bringing 

1  2  Hawk.  P.  C.  ch,  23.  k  2  Hawk.  P,  C.  3^3. 
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an  appeal  ;  and  the  plea,  of  autrefoits  acquit  on  an  indict- 
ment, fhall  be  no  bar  to  the  profecuting  of  any  appeal, 

2.  Secondly,  the  plea  of  auterfoits  convift,  or  a  former 
conviction  for  the  fame  identical  crime,  though  no  judg- 
ment was  ever  given,  or  perhaps  will  be,  (being  fufpended 
by  the  benefit  of  clergy  or  other  caufeS,  ]  is  a  good  plea  in  bar 
to  an  indictment.    And  this  depends  upon  the  fame  princi- 
ple as  the  former,  that  no  man  ought  to  be  twice  brought  in 
danger  of  his  life  for  one  and  the  fame  crime1.    Hereupon  it 
has  been  held,  that  a  conviction  of  manflaughter,  on  an  ap- 
peal or  an  indictment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indictment  of  murder;  for  the  fact  profe- 
cuted  is  the  fame  in  both,  though  the  offences  differ  in  co- 
louring and  in  degree.    It  is  to  be  obferved,  that  the  pleas 
of  auterfoits  acquit  and  auterfoits  convict !,  or  a  former  acquittal^ 
and  former  conviction,  mull  be  upon  a  profecution  for  the 
fame  identical  act  and  crime.    But  the  cafe  is  otherwife,  in 

3.  Thirdly,  the  plea  of  auterfoits  attaint ,  or  a  formei 
attainder  ;  which  is  a  good  plea  in  bar,  whether  it  be  for  the 
fame  or  any  other  felony.  For  wherever  a  man  is  attainted 
of  felony,  by  judgment  of  death  either  upon  a  verdict  or 
confeflion,  by  outlawry,  or  heretofore  by  abjuration  ;  and 
whether  upon  an  appeal  or  an  indictment  he  may  plead 
fuch  attainder  in  bar  to  any  fubfequent  indictment  or  appeal, 
for  the  fame  or  for  any  other  felony  m.  And  this  becaufe, 
generally,  fuch  proceeding  on  a  fecond  profecution  cannot 
be  to  any  purpofe  :  for  the  prifoner  is  dead  in  law  by  the  firft 
attainder,  his  blood  is  already  corrupted,  and  he  hath  for- 
feited all  that  he  had :  fo  that  it  is  abfurd  and  fuperfluous 
to  endeavour  to  attaint  him  a  fecond  time.  But  to  this  ge- 
neral rule,  however,  as  to  all  others,  there  are  fome  excep- 
tions •,  wherein,  cejfante  rationey  cejfat  et  ipfa  lex.  As,  1. 
Where  the  former  attainder  is  reverfed  for  error,  for  then  it 
II  the  fame  as  if  it  had  never  been.    And  the  fame  reafon  [  337  ] 


*  2  Hawk.  P.  C.  377.  m  Ibid.  375. 
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frolds,  where  the  attainder  is  reverfed  by  parliament,  or  the 
judgment  vacated  by  the  king's  pardon,  with  regard  to  felo- 
nies committed  afterwards.     2.  Where  the  attainder  was 
upon  indictment,  fuch  attainder  is  no  bar  to  an  appeal :  for 
the  prior  fentence  is  pardonable  by  the  king  -y  and  if  that 
might  be  pleaded  in  bar  of  the  appeal,  the  king  might  in  the 
end  defeat  the  fuit  of  the  fubje6t,  by  fufferhig  the  prior  fen- 
tence to  flop  the  profecution  of  a  fecond,  and  then,  when 
the  time  of  appealing  is  elapfed,  granting  the  delinquent  a 
pardon.    3.  An  attainder  in  felony  is  no  bar  to  an  indi£tT 
ment  of  treafon :  becaufe  not  only  the  judgment  and  man- 
ner of  death  are  different,  but  the  forfeiture  is  more  exten- 
sive, and  the  land  goes  to  different  perfons.    4.  "Where  a  per- 
fon  attainted  of  one  felony,  is  afterwards  indicted  as  princiT 
pal  in  another,  to  which  there  are  alfo  acceffories,  profecuted 
at  the  fame  time  \  in  this  cafe  it  is  held,  that  the  plea  of  auter~ 
Jolts  attaint  is  no  bar,  but  he  (hall  be  compelled  to  take  his 
trial,  for  the  fake  of  public  jufcice  :  becaufe  the  acceffories  to 
|uch  fecond  felony  cannot  be  convicted  till  after  the  convic- 
tion of  the  principal11.    And  from  thefe  inftances  we  may 
collecl:  that  the  plea  of  anterfoits  attaint  is  never  good,  but 
when  a  fecond  trial  would  be  quite  fuperfluous0, 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar  ;  as  at  once 
deflroying  the  end  and  purpofe  of  the  indictment,  by  remit- 
ting that  puni{hment,  which  the  profecution  is  calculated  to, 
infli£L    There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arreft  of  judgment,  before  fentence  is 
paft    which  gives  it  by  much  the  preference  to  pleading  it 
after  fentence  or  attainder.    This  is,  that  by  flopping  the 
judgment  it  ftops  the  attainder,  and  prevents  the  corruption 
of  the  blood  :  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  reftored,  otherwife  than  by  a£t  of  par- 
liament.   But,  as  the  title  of  pardons  is  applicable  to  other 
ftages  of  profecution    and  they  have  their  refpe£Hve  force 
rind  efficacy,  as  well  after  as  before  conviction,  outlawry,  or 
]  attainder    I  fhall  therefore  referve  the  more  minute  confi- 

n  Poph.  107.  f  Staund.  P.  C.  107. 
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deration  of  them,  till  I  have  gone  through  every  other  title 
except  only  that  of  execution. 

Before  I  conclude  this  head  of  fpecial  pleas  in  bar,  it 
will  be  neceflary  once  more  to  obferve  ^  that,  though  in  civil 
acYions  when  a  man  has  his  election  what  plea  in  bar  to 
make,  he  is  concluded  by  tha|  plea,  and  cannot  refort  to  an- 
other if  that  be  determined  againft  him  ;  (as  if,  on  an  action 
of  debt,  the  defendant  pleads  a  general  releafe,  and  no  fuch 
releafe  can  be  proved,  he  cannot  afterwards  plead  the  general 
iffue,  nil  debet,  as  he  might  at  firft :  for  he  has  made  his  elec- 
tion what  plea  to  abide  by,  and  it  was  his  own  folly  to  choofe 
a  rotten  defence  ;)  though,  I  fay,  this  ftrictnefs  is  obferved  in 
civil  actions,  quia  inter ejl  reipublica  ut  fit  finis  litium  :  yet  in 
criminal  profecutions  in  favor  em  vitae9  as  well  upon  appeal 
as  indictment,  when  a  prifoner's  plea  in  bar  is  found  againft 
him  upon  iffue  tried  by  a  jury,  or  adjudged  againft  him  in 
point  of  law  by  the  court ;  ftill  he  (hall  not  be  concluded  or 
convicted  thereon,  but  {hall  have  judgment  of  refpondeat  oujler^ 
and  may  plead  over  to  the  felony  the  general  iffue,  not  guilty  p. 
For  the  law  allows  many  pleas,  by  which  a  prifoner  may 
efcape  death  ;  but  only  one  plea,  in  confequence  whereof  it 
can  be  inflicted ;  viz*  on  the  general  iffue,  after  an  impartial 
examinotion  and  decifion  of  the  fact,  by  the  unanimous  ver- 
dict of  a  jury.    It  remains  therefore  that  I  confide^ 

V.  The  general  iffue,  or  plea  of  not  guiltyq>  upon  which 
plea  alone  the  prifoner  can  receive  his  final  judgment  of 
death.  In  cafe  of  an  indictment  of  felony  or  treafon,  there 
can  be  no  fpecial  juftification  put  in  by  way  of  plea.  As,  on 
an  indictment  for  murder,  a  man  cannot  plead  that  it  was 
in  his  own  defence  againft  a  robber  on  the  highway,  or  a 
burglar ;  but  he  muft  plead  the  general  iflue,  not  guilty,  and 
give  this  fpecial  matter  in  evidence.  For  (befides  that  thefe 
pleas  do  in  effect  amount  to  the  general  iffue  ;  fince,  if  true, 
]the  prifoner  is  moft  clearly  not  guilty)  as  the  facts  in  treafon 
are  laid  to  be  done  proditarie  et  contra  ligeantiae  fuae  debit  um,  C  339  1 


t  2  Hal,  P.C.  239, 
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and,  in  felony,  that  the  killing  was  done  felonice ;  thefe 
charges,  of  a  traiterous  or  felonious  intent,  are  the  points  and 
very  gift  of  the  indictment,  and  muft  be  anfwered  directly, 
by  the  general  negative,  not  guilty  ;  and  the  jury  upon  the 
evidence  will  take  notice  of  any  defenfive  matter,  and  give 
their  verdicl:  accordingly  as  effectually  as  if  it  were,  or  could 
be,  fpecially  pleaded.  So  tha^t  this  is,  upon  all  account^ 
the  moft  advantageous  plea  for  the  prifoner1". 

When  the  prifoner  hath  thus  pleaded  not  guilty,  non  cuU 
pabiliSy  or  nient  culpable;  which  was  formerly  ufed  to  be  ab- 
breviated upon  the  minutes,  thus,  "  non  (or  nient )  cul"  the 
clerk  of  the  affile,  or  clerk  of  the  arraigns,  on  behalf  of  the 
crown,  replies,  that  the  prifoner  is  guilty,  and  that  he  is  ready 
to  prove  him  fo.  This  is  done  by  two  monofyllables  in  the 
feme  fpirit  of  abbreviation,  "  cuL  prit"  which  fignifies  firft 
that  the  prifoner  is  guilty,  ( cuL  culpable^  or  culpabilis,)  and 
then  that  the  king  is  ready  to  prove  him  fo  ;  /r//,  praejlo  fum> 
or  paratus  verificare.  This  is  therefore  a  replication  on  be- 
half of  the  king  viva  voce  at  the  bar;  which  was  formerly  the 
courfe  in  all  pleadings,  as  well  in  civil  as  in  criminal  caufes. 
And  that  was  done  in  the  concifeft  manner  :  for  when  the 
pleader  intended  to  demur,  he  exprefled  his  demurrer  in  a 
.fingle  word,  "judgment ;"  fignified  that  he  demanded  judg- 
ment whether  the  writ,  declaration,  plea,  isfc.  either  in 
form  or  matter,  were  fufficiently  good  in  law :  and  if  he 
meant  to  reft  on  the  truth  of  the  facts  pleaded,  he  exprefled 
that  alio  in  a  fmgle  fyllable,  u  prlt  "  fignifying  that  he  was 
ready  to  prove  his  aflertions :  as  may  be  obferved  from 
the  year-books  and  other  antient  repofitories  of  law  s.  By 
this  replication  the  king  and  the  prifoner  are  therefore  at 
]tme:  for  we  may  remember,  in  our  ftri£i:ures  upon  pleadings 
in  the  preceding  book:,  it  was  obferved,  that  when  the  par- 
ties come  to  a  fa£l,  which  is  affirmed  on  one  fide  and  denied 
on  the  other,  then  they  are  faid  to  be  at  iffue  in  point;  of 
fact  :  which  is  evidently  the  cafe  here,  in  the  plea  of  non 
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cul.  by  the  prifoner  ;  and  the  replication  of  mu  by  the  clerk 
And  we  may  alfo  remember,  that  the  ufual  conclufion  of  all 
affirmative  pleadings,  as  this  of  cul.  or  guilty  is,  was  by  an 
averment  in  thefe  words,  "  and  this  he  is  ready  to  verify  -9  et 
**  hoc  paratus  eft  verificare"  which  fame  thing  is  here  ex- 
prefled  by  the  fingle  word  "pr\t" 

How  our  courts  came  to  exprefs  a  matter  of  this  import- 
ance in  fo  odd  and  obfcure  a  manner,  a  rem  t  ant  am  tarn 
*(  negligenter?  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps,  however,  be  accounted  for  by  fuppofing,  that 
thefe  were  at  firft  (hort  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply  ;  or  elfe  it  was 
the  fhort  method  of  taking  down  in  court,  upon  the  minutes, 
the  replication  and  averment  *,  u  cuL  prtW*  which  afterwards 
the  ignorance  of  fucceeding  clerks  adopted  for  the  very 
words  to  be  by  them  fpoken11. 

But  however  it  may  have  arifen,  the  joining  of  iflue  (which 
though  now  ufually  entered  on  the  record w,  is  no  otherwife 
joinedx  in  any  part  of  the  proceedings,)  feems  to  be  clearly 
the  meaning  of  this  obfcure  expreffiony  ;  which  has  puzzled 
pur  moil  ingenious  etymologifts,  and  is  commonly  under- 
ftood  as  if  the  clerk  of  the  arraigns,  immediately  on  plea 
pleaded,  had  fixed  an  opprobrious  name  on  the  prifoner,  by 
afking  him,  "  culprit,  how  wilt  thou  be  tried?"  for  imme- 
diately upon  iffue  joined  it  is  inquired  of  the  prifoner,  by 
what  trial  he  will  make  his  innocence  appear  (1  J.   This  form 

u  Of  this  ignorance  we  may  fee  daily  number  them,  for  which  the  word  in 

inftances,  in  the  ufe  of  two  legal  terms  law-french  is,   "  countcz;**  but  we 

of  antient  French,  one,  the  prologue  to  now  hear  it  pronounced  in  very  good 

all  proclamations,  "  oyez,"  or  hear  ye,  Englifh,  "  count  thefe.'* 

which  is  generally  pronounced  moft  unr  w  See  Appendix,  §  $-• 

meaningly,  "  O  yes the  other,  a  more  x  2  Hawk.  P.  C.  399. 

pardonable  miftake,  viz.  when  a  jury  1  z  Hal.  P.  C.  258. 
are  all  fworn,  the  officer  bids  the  crier 

 1  

( 1)  The  learned  judge's  explanation  otprit  from  praeflo  fum,  or 
paratus  ver'ificarey  however  ingenious,  is  certainly  inconfiftent  both 
'with  the  principles  and  pradlice  of  fpecial  pleading.  After  the  ge- 
neral 
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has  at  prefent  reference  to  appeals  and  approvements  only 
wherein  the  appellee  has  his  choice,  either  to  try  the  accufa- 
£341  ]  tion  by  battel  or  by  jury.  But  upon  indi&ments,  fince  the 
abolition  of  ordeal,  there  can  be  no  other  trial  but  by  jury, 
per  paisy  or  by  the  country  :  and  therefore,  if  the  prifoner 
refufes  to  put  himfelf  upon  the  inqueft  in  the  ufual  form, 
that  is,  to  anfwer  that  he  will  be  tried  by  God  and  the  coun- 
try z,  if  a  commoner ;  and,  if  a  peer,  by  God  and  his  peers  % 

z  A  learned  author,  who  is  very  fel-  ufed  foi  merly  to  be  called  judicium  Dei. 

dom  miftaken  in  his  conjectures,  has  ob-  But  it  fhould  feem,  that  when  the  quc^- 

ferved  that  the  proper  anfwer  is,  "by  God  tion  gives  the  prifoner  an  option,  his 

or  the  country  "  that  is,  either  by  or-  anfwer  muft  he  pofuive;  and  not  in  the 

deal  or  by  jury;  becaufe  the  queftion  disjunctive,  which  returns  the  option 

fuppofes  an  option  in  the  prifoner.  And  back  to  the  profecutor. 

certainly  it  gives  fome  countenance  to  1  Keylinge  57.  State  Trials,  pajjim, 
this  obfervation,  that  the  trial  by  ordeal 


neral  iffue,  or  the  plea  of  not  guilty,  there  could  be  no  replication  ; 
or  the  words  paratus  Derijicare  could  not  poffibly  have  been  ufed* 
This  plea  in  Latin  was  entered  thus  upon  the  record  :  Nan  hide  eji 
culpabilis,  et  pro  bona  et  malo  ponit  fe  fuper  patriam  ;  after  this  the 
attorney-general,  the  king's,  coroner,  or  clerk  of  afiizes  could  only 
join  iffue  by  facit  fimiliter,  or  he  doth  the  like,  (See  App.  p.  3. 
at  the  end  of  this  book.)  If  then  I  might  be  allowed  to  indulge 
a  conje&ure  of  my  own,  I  fhould  think  that  prit  was  an  eafy  cor- 
ruption of  pnt,  written  for  ponit,  by  the  clerk,  as  a  minute  that 
iffue  was  joined,  or  ponit  fe  fuper  patriam  ;  or  pnt  fe  might  be  con- 
verted into  prift  or  prefl,  as  it  is  fometimes  written.  Cul  was  pro- 
bably intended  to  denote  the  plea,  and  prit  the  iffue  ;  and  thefe  fyl- 
labies  being  pronounced  aloud  by  the  clerk  to  give  the  court  and  pri- 
foner an  opportunity  of  hearing  the  accuracy  of  the  minute,  ancl 
being  immediately  followed  by  the  queftion,  How  wilt  thou  be 
tried  ?  naturally  induced  the  ignorant  part  of  the  audience  to  fup- 
pofe  that  cul  prit  was  an  appellation  given  to  the  prifoner.  As  a 
confirmation  of  the  conjecture  that  prit  is  a  corruption  tor  put.,  the 
clerk  of  arraigns  at  this  day,  immediately  after  the  arraignment, 
writes  upon  the  indictment  over  the  name  of  the  prifoner,  puts. 
And  Roger  North  informs  us,  that  in  antient  times,  when  plead- 
ings in  the  courts  were  ore  tenus,  "  if  a  ferjeant  in  the  common 
*<  pleas  {'did  judgment,  that  was  a  demurrer  ;  if  prift,  that  was  an 
*'  ilfue  to  the  country."    Life  of  Lord  Keeper  North,  98. 

the 
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the  indictment,  if  in  treafon,  is  taken  pro  confeffo ;  and  the 
prifoner,  in  cafes  of  felony,  is  adjudged  to  ftand  mute  ; 
and,  if  he  perfeveres  in  his  obltinacy,  mail  nowb  be  con- 
victed of  the  felony. 

When  the  prifoner  has  thus  put  himfelf  upon  his  trial, 
the  clerk  anfwers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  "  God  fend  thee  a  good  deliverance."  And 
then  they  proceed,  as  foon  as  conveniently  may  be,  to  the 
trial ;  the  manner  of  which  will  be  confidered  at  large  in  the 
next  chapter. 


b  Sue.  12  Geo.  III.  c.  20. 
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CHAPTER   THE   TWENTY-SB  VENT  II. 


of  TRIAL  and  CONVICTION. 


JTHHE  feveral  methods  of  trial  and  conviction  of  offenders 
eftablifhed  by  the  laws  of  England,  were  formerly 
more  numerous  than  at  prefent,  through  the  fuperftition 
of  our  Saxon  anceftors  :  who,  like  other  northern  nations, 
were  extremely  addifted  to  divination :  a  chara&er,  which 
Tacitus  obferves  of  the  antient  Germans  a.  They  therefore 
invented  a  considerable  number  of  methods  of  purgation  or 
trial,  to  preferve  innocence  from  the  danger  of  falfe  wit- 
neffes,  and  in  confequence  of  a  notion  that  God  would  al- 
ways interpofe  miraculoufly,  to  vindicate  the  guiltlefs. 

I.  The  moft  antient5  fpecies  of  trial  was  that  by  ordeal j 
which  was  peculiarly  diftinguiflied  by  the  appellation  of  judi- 
cium Dei ;  and  fometimes  vulgaris  purgatio>  to  diftinguifh  it 
from  the  canonical  purgation,  which  was  by  the  oath  of  the 
party.  This  was  of  two  forts c,  either  j£r*-ordeal,  or  water- 
ordeal ;  the  former  being  confined  to  perfons  of  higher  rank, 
the  latter  to  the  common  people  d.  Both  thefe  might  be  per- 
il 343  ]  f°rme<l  ky  deputy  :  but  the  principal  was  to  anfwer  for  the 
fuccefs  of  the  trial  5  the  deputy  only  venturing  fome  cor- 

•  de  mor.  Germ.  10,  ferrufto,  vel  per  aquam,  pro  divrrfifate 

b  LL.Inae,  c.  77.  conditionishominum:perferrumcali(lum 
c  Mirr.  c.  3.  §  23.  fi  fuerit  homo  liber  ;  per  aquam,  fi  fuerit 

*1  Tenetur fepurgareis  qui  acevfatur,    n/Jiicu$*    (Glanv.  /.  J4.  c,  I*). 
per  Dei  judicium  ;  fcilket  per  calidwn 

pora! 
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poral  pain,  for  hire,  or  perhaps  for  friendfhip  e.  Fire-ordeal 
was  performed  either  by  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight ; 
or  elfe  by  walking,  barefoot,  and  blindfold,  over  nine  red- 
hot  plowfhares,  laid  lengthwife  at  unequal  diftances  :  and  If 
the  party  efcaped  being  hurt,  he  was  adjudged  innocent;  but 
if  it  happened  otherwife,  as  without  collufion  it  ufually  did, 
he  was  then  condemned  as  guilty.  However,  by  this  latter 
method  queen  Emma,  the  mother  of  Edward  the  confeflbr, 
is  mentioned  to  have  cleared  her  character,  when  fufpe&ed 
of  familiarity  with  Aiwyn  bifhop  of  Winchefter  f . 

WATER-ordeal  was  performed,  either  by  plunging  the 
bare  arm  up  to  the  elbow  in  boiling  water,  and  efcaping  un- 
hurt thereby  :  or  by  calling  the  perfon  fufpe&ed  into  a  river 
or  pond  of  cold  water ;  and,  if  he  floated  therein  without 
any  aftion  of  fwimming,  it  was  deemed  an  evidenee  of  his 
guilt ;  but,  if  he  funk,  he  was  acquitted.  It  is  eafy  to 
trace  out  the  traditional  relics  of  this  water-ordeal,  in  the 
ignorant  barbarity  {till  praftifed  in  many  countries  to  difcover 
witches,  by  calling  them  into  a  pool  of  water,  and  drowning 
them  to  prove  their  innocence.  And  in  the  eaftern  empire 
the  fire-ordeal  was  ufed  to  the  fame  purpofe  by  the  emperor 
Theodore  Lafcaris  ;  who,  attributing  his  ficknefs  to  magic., 
caufed  all  thofe  whom  he  fufpected  to  handle  the  hot  iron  : 
thus  joining  (as  had  been  well  remarked  g)  to  the  mod  dubious 
crime  in  the  world,  the  moft  dubious  proof  of  innocence. 

And  indeed  this  purgation  by  ordeal  feems  to  have  been 
very  antient,  and  very  univerfal,  in  the  times  of  fuperititious 
barbarity.  It  was  known  to  the  antient  Greeks  :  for  in  the 
Antigone  of  Sophocles  h,  a  perfon,  fufpefted  by  Creon  of  a  £  344  j 
mifriemefnor,  declares  himfelf  ready  "  to  handle  hot  ivonf 
«*  and  to  walk  over  fire,"  in  order  to  manifeft  his  innocence  j 

e'This  is  ftiil  exprefTed  in  that       f  Tho*  Rudborne  Bifi,  ma\  $iaton* 
common  form  of  fpeech^  4<  of  going   La.,  r.  i. 
44  through  fire  and  water  Xa  fervc  an-       *  Sp  L,  b,*ii.  c. 
u  otuetv"  fc  v.  2$&, 

winch, 
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which,  the  fcholiaft  tells  us,  was  then  a  very  ufual  purga- 
tion. And  Grotius *  gives  us  many  inftances  of  water-or- 
deal in  Bithynia,  Sardinia,  and  other  places.  There  is  alfo 
a  very  peculiar  fpecies  of  water-ordeal,  faid  to  prevail  among 
the  Indians  on  the  coaft  of  Malabar  ^  where  a  perfon  accufed 
of  any  enormous  crime  is  obliged  to  fwim  over  a  large  river 
abounding  with  crocodiles,  and  if  he  efcapes  unhurt,  he  is 
reputed  innocent.  As,  in  Siam,  befidcs  the  ufual  methods 
of  fire  and  water-ordeal,  both  parties  are  fometimes  expofed 
to  the  fury  of  a  tyger  let  loofe  for  that  purpofe  :  and,  if  the 
beaft  fpares  either,  that  perfon  is  accounted  innocent  y  if 
neither,  both  are  held  to  be  guilty  \  but  if  he  fpares  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterion  k. 

One  cannot  but  be  aftonifhed  at  the  folly  and  impiety  of 
pronouncing  a  man  guilty,  unlefs  he  was  cleared  by  a  mi- 
racle ,  and  of  expecting  that  all  the  powers  of  nature  mould 
be  fufpended,  by  an  immediate  interposition  of  providence 
to  fave  the  innocent,  whenever  it  was  prefumptuoufiy  re- 
quired. And  yet  in  England,  fo  late  as  king  John's  time, 
we  find  grants  to  the  bifhops  and  clergy  to  ufe  the  judicium 
ferriy  aquae,  et  ignis  \  And,  both  in  England  and  Sweden, 
the  ciergy  prefided  at  this  trial,  and  it  was  only  performed 
in  the  churches  or  in  other  confecrated  ground ;  for  which 
Stiernhook m  gives  the  reafon ;  "  non  dcfuit  Mis  operae  et 
"  laboris  pretium  ;  femper  enim  ab  ejufmodi  judicio  aliquid  lucri 
"  Jacerdotibus  obveniebatT  But,  to  give  it  it's  due  praife, 
we  find  the  canon  law  very  early  declaring  agaiilit  trial  by 
ordeal,  or  vulgaris  purgatio>  as  being  the  fabric  of  the  devil, 
(t  cum  fit  contra  praeceptum  Domitii,  non  tentabis  Dominum 
iC  Deum  tuum  n."  Upon  this  authority,  though  the  canons 
C  345  3  them fe Ives  were  of  no  validity  in  England,  it  was  thought 
proper  (as  had  been  done  in  Denmark  above  a  century  be- 
fore0) to  difufe  and  abolim  this  trial  endreJy  in  our  courts 

*  Qn  Numb.  v.  17.  n  Decret.  part,  z.  cayf,  z.r/u.  5.  dijc.  7/ 

*  Mod.  Univ.  Hift.  vii.  266*  Decretal,  lib.  3,  tit.  50,  r.  9.     Clef,  ibid, 

*  Spelm.  Gfojfi+if.  6  Mod.  Un.  HifLxxXH.  105, 


1  dejureSuconum,  L  lc  c.  8, 


of 
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,  of  juftice,  by  an  a£i  of  parliament  in  3  Henry  III.  according 
to  fir  Edward  Coke  p,  or  rather  by  an  order  of  the  king  in 
council  3. 


II.  Another  fpecies  of  purgation,  fomewhat  fimilar  to 
the  former,  but  probably  fprung  from  a  prefumptuous  abufe 
of  revelation  in  the  ages  of  dark  fuperftition,  was  the  copied 
or  morfel  of  execration:  being  a  piece  of  cheefe  or  breach 
of  about  an  ounce  in  weight,  which  was  confecrated  with 
a  form  of  exorcifm ;  defiring  of  the  Almighty  that  it  might 
caufe  convuifions  and  palenefs,  and  find  no  paiiage,  if  the  man 
was  really  guilty  \  but  might  turn  to  health  and  nourifh- 
ment,  if  he  was  innocent r :  as  the  water  of  jealoufy  among 
the  Jews  s  was,  by  God's  fpecial  appointment,  to  caufe  the 
belly  to  fwell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corfned  -was  then  given  to  the  fulpecled 
perfon,  who  at  the  fame  time  alfo  received  the  holy  facra- 
ment 1 :  if  indeed  the  corfned  was  not,  as  feme  have  fui~ 
peered,  the  iacrarncntai  bread  itfeli;  till  the  fubfequent  inven- 
tion of  tranfubftantiation  prcferved  it  from  profane  ufes  with 
a  more  profound  refpedi  than  formerly.  Our  hiftorians 
affure  us,  that  Godwin,  earl  of  Kent,  in  the  reign  of  king 
Edward  the  confefxbr,  abjuring  the  death  of  the  king's  bro- 
ther, at  laft  appealed  to  his  corfned,  "  per  bucceliam  deghifien- 
u  dam  abjtiravit""  which  ftuck  in  his  throat  and  killed 
him.  This  cuflom  has  long  fince  been  gradually  aboiifred, 
though  the  remembrance  of  it  itill  fubfifts  in  certain  phrafes 
of  abjuration  retained  among  the  common  people  vv. 


However  we  cannot  but  remark,-  that  though  in  Euro-  £  J 
pean  countries  this  cuftom  moil:  probably  arofe  from  an  abufe 
of  revealed  religion,  yet  credulity  and  fuperftition  will,  in 

f  9  Rep.  32.  «  LL.  CanuK  r.  0. 

1  i  Rym.  Fned  izti.  Spelm.  ftfof        Xi  Ingu'lgtu 
§1$:  JtPivn.  Rec.  Append.  20.   Seld.        w  i*¥,  "  I  n  il!  take  the  foment 

EnJm.  fol.  48.  u  upon  it ;  nv-vy  this  morfci  be  my  l\t\ 

r  Spelm.  GL  439.  and  the  like.. 

s  Numb.  cb.  5. 

Vol,  IV.  E  e  all 
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all  ages  ana  in  all  climates,  produce  the  fame  or  fimilar  ef- 
fects. And  therefore  we  fhall  not  be  furprized  to  find,  that 
in  the  kingdom  of  Pegu  there  ftill  fubfifts  a  trial  by  the  corf- 
ned,  very  fimilar  to  that  of  our  anceftors,  only  fubftituting 
raw  rice  infcead  of  bread  x.  And,  in  the  kingdom  of  Mo. 
nomotapa,  they  have  a  method  of  deciding  lawfuits  equally 
whimfical  and  uncertain.  The  witnefs  for  the  plaintiff 
chews  the  bark  of  a  tree,  endued  with  an  emetic  quality  • 
which,  being  fufficiently  mafticated,  is  then  infufed  in  wa- 
ter, which  is  given  the  defendant  to  drink.  If  his  ftomach 
rejects  it,  he  is  condemned :  if  it  ftays  with  him  he  is  ab- 
folved,  unlefs  the  plaintiff  will  drink  fome  of  the  fame  wa- 
ter ;  and,  if  it  ftays  with  him  alfo,  the  fuit  is  left  undeter- 
mined y. 

These  two  antiquated  methods  of  trial  were  principally 
in  ufe  among  our  Saxon  anceftors.  The  next,  wdiich  ftill 
remains  in  force,  jthough  very  rarely  in  ufe,  owes  it's  intro- 
duction among  us  to  the  princes  of  the  Norman  line.  And 
that  is 

III.  The  trial  by  battel,  duel,  or  {Ingle  combat ;  which 
was  another  fpecies  of  prefumptuous  appeals  to  providence, 
under  an  expectation  that  heaven  would  unquestionably  give 
the  victory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cafes  of  civil  injury,  upon  iffue  joined  in  a 
writ  of  right,  was  fully  difcuffed  in  the  preceding  book2  : 
to  which  I  have  only  to  add,  that  the  trial  by  battel  may  be 
demanded  at  the  election  of  the  appellee,  in  either  an  appeal 
or  an  approvement ;  and  that  it  is  carried  on  with  equal  fo- 
lemnity  as  that  on  a  writ  of  right :  but  with  this  difference, 
that  there  each  party  might  hire  a  champion,  but  here  they 
mult  fight  in  their  proper  perfons.  And  therefore  if  the  appel- 
[  347  ]  lant  or  a;  prover  be  a  woman,  a  prieft,  an  infant,  or  of  the  age 
of  fixty,  or  lame  or  blind,  he  or  fhe  may  counterplead  and 
refufe  the  wager  of  battel ;  and  compel  the  appellee  to  put 

*  Mod.  Univ.  Hifi.  vii.  129.  »  See  Vol.  III.  pag.  337. 

y  Ibid.  xv.  464. 

hlmfelf 
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himfelf  upon  the  country.  Alfo  peers  of  the  realm,  bring- 
ing an  appeal,  fhall  not  be  challenged  to  wage  battel,  on  ac- 
count of  the  dignity  of  their  perfons  ;  nor  the  citizens  of  Lon- 
don, bv  fpecial  charter,  becaufe  fighting  feems  foreign  to 
their  education  and  employment.  So  likewife  if  the  crime  be 
notorious  ;  as  if  the  thief  be  taken  with  the  mainour,  or  the 
murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refufe  the  tender  of  battel  from  the  appellee  a  ;  for  it  is  un- 
reafonable  that  an  innocent  man  fhould  flake  his  life  againft 
one  who  is  already  half-convifted. 

The  form  and  manner  of  waging  battel  upon  appeals  are 
much  the  fame  as  upon  a  writ  of  right ;  only  the  oaths  of 
the  two  combatants  are  vaftly  more  ftriking  and  folemn  % 
The  appellee,  when  appealed  of  felony,  pleads  not  guilty* 
and  throws  down  his  glove,  and  declares  he  will  defend  the 
fame  by  his  body  :  the  appellant  takes  up  the  glove,  and  re- 
plies that  he  is  ready  to  make  good  the  appeal,  body  for 
body.  And  thereupon  the  appellee*  taking  the  book  in  his 
right  hand,  and  in  his  left  the  right  hand  of  his  antagonift, 
fwears  to  this  effect.  cc  Hoc  audi,  homo,  quern  per  manum 
a  ieneoy  &c.  Hear  this,  O  man,  whom  I  hold  by  the 
"  hand,  who  called  thyfelf  John  by  the  name  ©f  baptifm, 
"  that  I,  who  call  myfeif  Thomas  by  the  name  of  baptifm, 
KC  did  not  felonioufly  murder  thy  father,  William  by  name? 
**  nor  am  any  way  guilty  of  the  faid  felony.  So  help  me 
cc  God,  and  the  faints ;  and  this  I  will  defend  againft  thee 
*c  by  my  body,  as  this  court  fhall  award.5'  To  which  the 
appellant  replies,  holding  the  bible  and  his  antagonist's  hand 
in  the  fame  manner  as  the  other  :  "  Hear  this,  O  man,  whom 
s(  I  hold  by  the  hand,  who  calleft  thyfelf  Thomas  by  the 
"  name  of  baptifm,  that  thou  art  perjured  $  and  therefore 
s<  perjured,  becaufe  that  thou  felonioufly  didft  murder  my 
*«  father,  William  by  name.  So  help  me  God  and  the  faints  ;  £  j 
n  and  this  I  will  prove  againft  thee  by  my  body,  as  this 


*  2  Hawk.  P-  C.  427. 


*>  Flet.  /,  U  c  34.  2  Rjwk.  F.  Q,  <J.*6. 

E  c  2  «  court 
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"  court  ftfaili  award  c."  The  battel  is  then  to  be  fought 
with  the  fame  weapons,  viz.  batons,  the  fame  folemnity, 
and  the  fame  oath  againft  amulets  and  forcery,  that  are  ufed 
in  the  civil  combat :  and  if  the  appellee  be  fo  far  vanquished, 
that  he  cannot  or  will  not  fight  any  longer,4*e  fhail  be  ad- 
judged to  be  hanged  immediately;  and  then,  as  well  as  if 
he  be  killed  in  battel,  providence  is  deemed  to  have  deter- 
mined in  favour  of  the  truth,  and  his  blood  (hall  be  attaint- 
ed. But  if  he  kills  the  appellant,  or  can  maintain  the  fight 
from  funrifing  till  the  fears  appear  in  the  evening,  he  fhall 
be  acquitted.  So  alio  if  the  appellant  becomes  recreant,  and 
pronounces  the  horrible  word  of  craven,  he  fhall  lofe  his 
iiberam  kgfW*  and  become  infamous  and  the  appellee  fhall 
recover  his  damages,  and  alio  be  for  ever  quit,  not  only  of 
the  appeal,  but  of  all  indidtmtnts  like  wife  for  the  fame 
offence  (i). 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafe 
is  that  by  the  peers  of  Great  Britain,  in  the  court  of  parlia- 
ment, or  the  court  of  the  lord  high  ft e ward,  when  a  peer  is 
capitally  indicted :  for  in  cafe  of  an  appeal,  a  peer  fhall  be 

c  There  is  a  finking  refemblance  none  but  near  relations  were  permitted 

between  this  procefs  and  that  of  the  to  profecute  in  that  court,)  and  that  the 

court  of  A?£opagus  at  Athens  for  mux-  prHbner  was  the  caufc  of  his  death  ; 

der ;  wherein  the  profecutor  and  pri~  the  prtfoner.  that  he  was  innocent  of 

foncr  were  both  fworn  in  the  nioft  the  charge  agaiult  him.    (Pott,  jftftttq. 

folemn  manner:  the  profecutor,  that  b.  x.  c.  19.) 
lie  was  related  to  the  deceafed,  (for 


(1)  The  laft  time  that  the  trial  by  battel  was  awarded  in  this 
country,  was  in  the  cafe  of  lord  Rea  and  Mr.  Rani  fey,  in  the  7  Clu  I* 
The  king  by  his  comrniffion  appointed  a  conftable  of  England  to 
prefide  at  the  trial,  who  appointed  a  day  for  the  duel,  on  which 
the  combatants  were  to  appear  with  a  fpear,  a  long  fword,  a  mort 
fword,  and  a  dagger ;  but  the  combat  was  prorogued  to  a  further 
cav,  before  which  the  king  revoked  the  commiflion.  See  an  ac- 
count of  the  proceedings,  U  Earg.  St.  Tr.  124., 

tried 
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tried  by  jury  d  (2).  Of  this  enough  has  been  faid  in  a  former 
chapter0;  to  which  I  {hall  only  now  add,  that  in  the  me- 
thod and  regulation  of  it's  proceedings,  it  differs  little  from 
the  trial  per  patriam,  or  by  jury;  except  that  no  fpecial 
verdict  can  be  given  in  the  trial  of  a  peer f ;  becaufe  the 
lords  of  parliament,  or  the  lord  high  iteward  (if  the  trial  be 
had  in  his  court)  are  judges  fufficiently  competent  of  the  law 
that  may  arife  from  the  faft  :  and  except  alfo  that  the  peers  [  349  ] 
need  not  all  agree  in  their  verdict  5  but  the  greater  number, 
■confifting  of  twelve  at  the  leait,  will  conclude,  and  bind  ther 
minority  % 

V.  The  trial  by  jury,  or  the  country,  per  pah-lam >  is  alfo 
that  trial  by  the  peers  of  every  Cngiiihman,  which,  as  the 
grand  bulwark  of  his  liberties,  is  fecured  to  him  by  the  great 
charter  h  :  c<  nullus  liber  homo  capiaiur^  vel  imprifonetur,  aut 
u  exulef*  aut  aliquo  alio  modo  dejlruatur^  nifi  per  legale  judicium 
KC  parium  fuorumy  vel  per  legem  terrae." 

The  antiquity  and  excellence  of  this  trial,  for  the  fettling 
of  civil  property,  has  before  been  explained  at  large  K  And 
it  will  hold  much  ftronger  in  criminal  cafes ;  fince,  in  times 
of  difficulty  and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
fuits  between  the  king  and  the  fubje£i,  than  in  difputes  be- 
tween one  individual  and  another,  to  fettle  the  metes  and 
boundaries  of  private  property.  Our  law  has  therefore  wifely 
placed  this  ftrong  and  two-fold  barrier,  of  a  prefentment 
and  a  trial  by  jury,  between  the  liberties  of  the  people,  and 

d  0  Rep.  30.    2  Inft.  49.  §  rr.   Fitter.  247. 

e  See  pjg  259.  k  9  Hen.  III.  c  29. 

f  Hatt.  116.  »  Sec  Vol.  III.  pag.  379. 

ff  Kelynge.  56.  ftat.  7  W.  III.  c.  3. 


(2  )  The  nobility  are  tried  by  their  peers  for  treafon  and  felony, 
and  mifprifion  of  thefe  ;  but  in  all  other  criminal  profeeutions  they 
arc  tried  like  commoners  by  a  jury.    3  Inji.  30,    See  1  vol.  40 1. 

Ee  3  the 
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the  prerogative  of  the  crown.    It  was  neceflary,  for  preferv- 
ing  the  admirable  balance  of  our  confutation,  to  vefl  the 
executive  power  of  the  laws  in  the  prince  :  and  yet  this 
power  might  be  dangerous  and  deflructive  to  that  very  con- 
ftitution,  if  exerted  without  check  or  control,  by  juftices  of 
oyer  and  terminer  occafipnally  named  by  the  crown  ;  who 
might  then,  as  in  France  or  Turkey,  imprifon,  difpatch,  or 
exile  any  man  that  was  obnoxious  to  the  government,  by  an 
inftant  declaration,  that  fuch  is  their  will  and  pleafure.  But 
the  founders  of  the  Englifh  law  have  with  excellent  forecaft 
contrived,  that  no  man  mould  be  called  to  anfwer  to  the 
king  for  any  capital  crime,  unlefs  upon  the  preparatory  ac- 
cufation  of  twelve  or  more  of  his  fellow-fubjeCts,  the  grand 
jury:  and  that  the  truth  of  every  accufation,  whether  pre- 
[  35°  ]  *errec^  m  tne  &ape  of  indictment,,  information,  or  appeal, 
mould  afterwards  be  confirmed  by  the  unanimous  fuffrage  of 
twelve  of  his  equals  and  neighbours,  indifferently  chofen,  and 
fuperior  to  all  fufpicion.    So  that  the  liberties  of  England 
cannot  but  fubfift,  fo  long  as  this  palladium  remains  {acred  and 
inviolate;  not  only  from  all  open  attacks,  (which  none  will 
be  fo  hardy  as  to  make,)  but  alfo  from  all  fecret  machinations, 
which  may  fap  and  undermine  it  ;  by  introducing  new  and 
arbitrary  methods  of  trial,  by  juftices  of  the  peace,  com- 
miflioners  of  the  revenue,  and  courts  of  confcience.  And 
however  convenient  thefe  may  appear  arfeft,  (as  doubtlefs  ail 
arbitrary  powers,  well  executed,  are  the  mod  convenient,) 
yet  let  it  be  again  remembered,  that  delays,  and  little  incon- 
veniences in  the  forms  of  juftice,  are  the  price  that  all  free 
nations  muft  pay  for  their  liberty  in  more  fubftantial  matters  ; 
that  thefe  inroads  upon  this  facred  bulwark  of  the  nation  are 
fundamentally  oppofite  to  the  fpirit  of  our  conftitution  \  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually 
increafe  and  fpread,  to  the  utter  difufe  of  juries  in  queflions 
of  the  moft  momentous  concern. 

What  was  fald  of  juries  in  general,  and  the  trial  thereby, 
In  civil  cafes,  will  greatly  fhorten  our  prefent  remarks,  with 
regard  to  the  trial  of  criminal  fuits  ;  indictments,  informa- 
tions*. 
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tions,  and  appeals;  which  trial  I  {hall  confi.ler  in  the  fame 
method  that  I  did  the  former  \  by  following  the  order  and 
courfe  of  the  proceedings  theixifelves,  as  the  mod  clear  and 
perfpicuous  way  of  treating  it. 

When  therefore  a  prifoner  on  his  arraignment  has  plead- 
ed not  guilty^  and  for  his  trial  hath  put  himfelf  upon  the 
country,  which  country  the  jury  are,  the  {heriff  of  the  county 
mud  return  a  panel  of  jurors,  liber os  et  legates  homines,  de 
vicineto  \  that  is  freeholders  (3),  without  juft  exception,  and 
of  the  vijne  or  neighbourhood  ;  which  is  interpreted  to  be  of 
the  county  where  the  fact  is  committed  K  If  the  proceedings 
are  before  the  court  of  king's  bench,  there  is  time  allowed, 
between  the  arraignment  and  the  trial,  for  a  jury  to  be  impa- 
nelled by  a  writ  of  venire facias  to  the  ihenff,  as  in  civil  caufes:  [  351  ] 
and  the  trial  in  cafe  of  a  mifdemefnor  is  had  at  nift  prius, 
unlefs  it  be  of  fuch  confequence  as  to  merit  a  trial  at  bar  ^ 
which  is  always  invariably  had  when  the  prifoner  is  tried  for 
any  capital  offence  (4).  But,  before  commiffionets  of  oyer  and 
terminer  and  gaol  delivery,  the  meriff,  by  virtue  of  a  general 
precept  directed  to  him  before -hand,  returns  to  the  court  a 
panel  of  forty-eight  jurors,  to  try  all  felons  that  may  be 
called  upon  their  trial  at  that  feffiori  :  and  therefore  it  is 
there  ufual  to  try  all  felons  immediately,  or  foori,  after  their 
arraignment.  But  it  is  not  cuilomary,  nor  agreeable  to  the 
general  courfe  of  proceedings,  (unlefs  by  confeut  of  parties, 
or  where  the  defendant  is  actually  in  gaol,)  to  try  perfons 
indicted  of  fmaller  mifdemefnors  at  the  fame  court  in  which 
they  have  pleaded  not  guilty ,  or  traverfed  the  indictment.  But 
they  ufually  give  fecurity  to  the  court,  to  appear  at  the  next 

j  2  Hal.  P.  C.  264.        2  Hawk.  P.  C.  403. 


(3)  Since  the  4  Iff  5  W%&  M.  c.  24.  which  admits  copyholders 
upon  juries,  it  is  not  nece-fTary  that  the  jurors  fhould  be  freeholders 
in  criminal  cafes,  except  in  treafen,  and  there  it  is  exprefsly  re- 
quired by  the  bill  of  rights.     1  W .  iff  M.  Jl,  2.  c.  2. 

(4)  See  how  indictments  for  capital  offences  may  be  tried  at 
nifi prius ,  p.  309.  n.  3.  ante. 

E  e  4  aflifes 
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affifes  or  feilion,  and  then  and  there  to  try  the  traverfe,  giv- 
ing notice  to  the  profecutor  of  the  fame  (5). 

In  cafes  of  high  treafon,  whereby  corruption  of  blood  may 
enfue,  (except  treafon  in  counterfeiiing  the  king's  coin  or 
feals,)  or  niifprifion  of  fuch  treafon,  it  is  enacted  by  ftatute 
7  W.  III.  c.  3.  firfi:,  that  no  perfon  fhall  be  tried  for  any 
fuch  treafon,  except  an  attempt  to  affaffinate  the  king,  un- 
lefs  the  indiftment  be  found  within  three  years  after  the  of- 
fence committed  :  next,  that  the  prifoner  ihall  have  a  copy 
cf  the  indictment,  (which  includes  the  caption  k,)  but  not 
the  names  cf  the  witneffes,  five  days  at  lead  before  the  trial ; 
that  ia,  upon  the  true  conftruCnon  of  the  aft,  before  his 
arraignment^  tor  then  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer :  thirdly,  that  he  (hall 
alfo  have  a  copy  of  the  panel  or  jurors  two  days  before  his 
trial :  and,  lartly,  that  he  mall  have  the  fame  compulfive  pro- 
cefs  to  bring  in  his  witneffSs  j^r  him,  as  was  ufual  to  compel 
their  appearance  agalrjl  him.  And,  by  itatute  7  Ann.  c.  21 , 
(which  did  not  take  place  till  after  the  deceafe  of  the  late  pre- 
tender), all  perfons,  indicated  for  high  treafon  or  mifprifion 
[  353  3 thereof,  fhall  have  not  only  a  copy  of  the  indictment,  but  a 
lift  of  all  the  witneffes  to  be  produced,  and  of  the  jurors  im- 
panelled, with  their  profeflioiis  and  places  of  abode,  delivered 
to  him  ten  days  before  the  trial,  and  in  the  prefence  of  two 
witneiTes  *,  the  better  to  prepare  him  to  make  his  challenges 
and  defence.  But  this  iafl  act,  fo  far  as  it  affected  indict- 
ments for  the  inferior  fpecies  of  high  treafon,  refpecting  the 
coin  and  the  royal  feats,  is  repealed  by  the  ftatute  6  Geo.  III. 
c.  53.  elfe  it  had  been  impcflible  to  have  tried  thofe  of- 

k  Folr.  229.    Append,  i.  1  Ibid.  230. 

(5)  Every  defendant  indicted  for  a  mifdemefnor  flioula  give 
full  eight  days  notice  of  trial  to  the  profecutor,  before  the  aflizes, 
if  the  trial  is  to  be  there  ;  if  at  the  fellions,  it  is  ufual  to  give  Iwo 
or  three  days  notice.  Cr.  Cite.  Camp,  17.  48.  Or  the  juftices  at 
fcffioiis  fix  as  a  general  rule  what  time  they  think  a  reasonable  no* 
tice  in  fuch  cafes. 

fences 
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fences  in  the  fame  circuit  in  which  they  are  indicted  :  for 
ten  clear  days,  between  the  finding  and  the  trial  of  the  in- 
dictment, will  exceed  the  time  ufually  allotted  for  any  feffion 
of  oyer  and  terminer  m  (6).  And  naperfon  indicted  for  felony 
is,  or  (as  the  lawftands)  ever  can  be,  entitled  to  fuch  copies, 
before  the  time  of  his  trial  n. 

When  the  trial  is  called  on,  the  jurors  are  to  be  fworn, 
as  they  appear,  to  the  number  of  twelve,  unlefs  they  art 
challenged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part  of 
the  king,  or  on  that  of  the  prifoner  \  and  either  to  the  whole 
array,  or  to  the  feparate  polls,  for  the  very  fame  reafons  that 
they  may  be  made  in  civil  caufes  °.  For  it  is  here  at  leaft  as 
neceffary,  as  there,  that  the  IherifT  or  returning  officer  be 
totally  indifferent ;  that  where  an  alien  is  indicted,  the  jury 
fhouid  be  de  medietatey  or  half  foreigners,  if  io  many  are 
found  in  the  place  ;  (which  does  not  indeed  hold  in  treafons  p5 
aliens  being  very  improper  Judges  of  the  breach  of  allegiance  ; 
nor  yet  in  the  cafe  of  Egyptians  under  the  ftatute  22  Hen.  VIII. 
c.io.)  that  on  every  panel  there  fhouid  be  a  competent 
number  of  hundredcrs    and  that  the  particular  jurors  fhouid 

m  Foft  250.  °  sec  Vol.  nr.  p.ig.  ^59. 

n  2  Hawk.  P.  C.  410.  P  2  Hawk.  P.  C.420.  2  Hal. P.  C.  271. 


(6)  It  is  the  praclice  to  deliver  the  copy  of  the  indictment,  and 
the  lids  of  witnefTes  and  jurors,  ten  clear  days,  excluiive  of  the  day 
of  delivery  and  the  day  of  trial,  and  of  intervening  Sundays  pre- 
vious to  the  trial.     Foft.  2.  250. 

By  the  39  <y  40  Geo.  III.  c.  93.  it  is  enacted,  that  in  all  cafes 
of  high  treafon,  in  compaffing  or  imagining  the  death  of  the  king", 
or  in  mifprifion  of  fuch  treafon,  where  the  overt  act  of  fuch 
treafon  fhall  be  alleged  in  the  indictment  to  be  the  affafTination  of 
the  king,  or  a  direct  attempt  againft  his  life  or  perfon,  the  perfon 
accufed  mail  be  indicted  and  tried  in  the  fame  manner  in  every 
refpect  and  upon  the  like  evidence,  as  if  he  was  charged  with 
murder.  But  the  judgment  and  execution  ihall  remain  the  fame 
as  in  other  cafes  of  high  treafon. 

be 
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be  cmni  exceptiofie  majorcs ;  not  liable  to  objection  either 
propter  honoris  refpectum,  propter  defeclum^  propter  affe5iumy 
ox- propter  deliBum. 

[  Challenges  upon  any  of  the  foregoing  accounts  are 
fliled  challenges  for  caufe ;  which  may  be  without  Hint  in 
both  criminal  and  civil  trials,  l^ut  in  criminal  cafes,  or  at 
leaft  in  capital  ones,  there  is,  in  favor  em  vltae^  allowed  to 
the  prifoner  an  arbitrary  and  capricious  fpecies  of  challenge 
to  a  certain  number  of  jurors,  without  (hewing  any  caufe 
at  all *,  which  is  called  a  peremptory  challenge  :  a  provifion  full 
of  that  tendernefs  and  humanity  to  prifoners,  for  which  our 
Englifh  laws  are  juftly  famous  (7).  This  is  grounded  on  two 
reafons.  1.  As  every  one  mull  be  fenfible,  what  fudden 
impreffions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  geftures  of  another ;  and  how 
neceffary  it  is,  that  a  prifoner  (when  put  to  defend  his  life) 
ihould  have  a  good  opinion  of  his  jury,  the  want  of  which 
might  totally  difconcert  him  ;  the  law  wills  not  that  he  fhould 
be  tried  by  any  one  man  againft  whom  he  has  conceived  a 
prejudice,  even  without  being  able  to  affign  a  reafon  for  fuch 
his  diflike.  2.  Becaufe,  upon  challenges  for  caufe  fhewn,  if 
the  reafon  affigned  prove  infufficient  to  fet  afide  the  juror, 
perhaps  the  bare  queltioning  his  indifference  may  fometimes 
provoke  a  refentment ;  to  prevent  all  ill  confequences  from 
which,  the  prifoner  is  (till  at  liberty,  if  he  pleafes,  peremp- 
torily to  fet  him  afide. 

This  privilege,  of  peremptory  challenges,  though  granted 
to  the  prifoner,  is  denied  to  the  king  by  the  ftatute  33 
Edward  I.  ft.  4.  which  ena&s,  that  the  king  {hall  challenge  no 
jurors  without  afhgning  a  caufe  certain,  to  be  tried  and  ap- 
proved by  the  court.  However  it  is  held,  that  the  king  need 
not  affign  his  caufe  of  challenge,  till  all  the  panel  is  gone 


(7)  A  peremptory  challenge  is  not  allowed  in  the  trial  of  colla- 
teral ifTues.  Fojl.  42,  Nor  in  any  trial  for  a  rrufdemefnor.  2  ffqrg. 
St,  fti4c8;  and  4  H.  St.  TV.  I. 

through. 
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through,  and  unlefs  there  cannot  be  a  Full  jury  without  this 
perfons  fo  challenged.  And  then,  and  not  fooner,  the  king's 
counfel  muft  fhew  the  caufe  :  otherwife  the  juror  ftiall  be 
fworn^  (8). 

The  peremptory  challenges  of  the  prlfoner  muft  however 
have  fome  reafonable  boundary;  otherwife  he  might  never 
be  tried.  This  reafonable  boundary  is  fettled  by  the  common  L 
law  to  be  the  number  of  thirty-five :  that  is,  one  under  the 
number  of  three  full  juries.  For  the  law  judges  that  five  and 
thirty  are  fully  fufficient  to  allow  the  mod  timorous  man  to 
challenge  through  mere  caprice  ;  and  that  he  who  perempto- 
rily challenges  a  great  number,  or  three  full  juries,  has 
rio  intention  to  be  tried  at  all.  And  therefore  it  dealt  with 
one,  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retract  his  challenge,  as  with  one  who  (lands  mute 
or  rcfufes  his  trial ;  by  fentencing  him  to  the  peine  forte  et 
dure  in  felony,  and  by  attainting  him  in  treafen  r.  And  fo 
the  law  Hands  at  this  day  with  regard  to  treafon  of  any 
kind. 

But  by  ftatute  22  Hen.  VIII.  c.  14.  (which,  with  regard 
to  felonies,  Hands  unrepealed  by  ftatute  1  8c  2  Ph.  8c  Mar. 
c.  10.)  by  this  ftatute,  I  fay,  no  peffon  arraigned  for  felony, 
can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal- 
lenge twenty-one,  what  mall  be  done  ?  The  eld  opinion 

q  z  Hawk.  P.  C.  413.    2  Hal.  P.  C.  271. 
r  2  Hal.  P.  C.  268. 


(8)  And  the  practice  is  the  fame  both  in  trials  for  mifdemefnors 
and  for  capital  offences.  3  Harg.  £/.  Tr.  519.  Where  there  is  a 
challenge  for  caufe,  two  perfons  in  court  not  of  the  jury  are  fworn 
to  try  whether  the  juryman  challenged  will  try  the  prifoner  indiffer- 
ently. Evidence  is  then  produced  to  fupport  the  challenge,  and 
according  to  the  verdict  of  the  two  tryers,  the  juryman  is  admitted 
-or  rejected.  A  juryman  was  thus  fet  afidc  in  O'Coigly's  trial  for 
treafon,  becaufe  upon  looking  at  the  prifeners,  he  had  uttered  the 
yroids,  "  damned  rafcals."    See  G'Coigly's  trial, 

WIS, 
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was,  that  judgment  of  piitie  forte  et  dure  fhould  be  given,  as 
where  he  challenged  thirty-fix  at  the  common  law? ;  but  the 
better  opinion  Teems  to  be  \  that  fuch  challenge  fhall  only  be 
disregarded  and  over-ruled.  Becaufe,  firft,  the  common  law 
doth  not  infiifit  the  judgment  of.  penance  for  challenging 
r,vcnty-one,  neither  doth  the  ftatute  inflift  it;  and  fo  heavy 
a  judgment  (or  that  of  conviction  which  fucceeds  it)  fhall 
not  be  impofed  by  implication.  Secondly,  the  words  of  the 
itatute  are,  a  that  he  be  not  ad?nitted  to  challenge  more 
**  than  twenty  the  evident  conftru£Hon  of  v/hich  is,  that 
any  farther  challenge  fhall  be  difallowed  or  prevented  :  and 
therefore,  being  null  from  the  beginning,  and  never  in  fa£t 
a  challenge,  it  can  fubjecl  the  prifoner  to  no  punifhment ; 
but  the  juror  fhall  be  regularly  fworn. 

If,  by  reafon  of  challenges  or  the  default  of  the  jurors,  a 
fufncient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awarded  as  in  civil  caufes",  till  the  number  of  twelve 
is  f worn,  "  well  and  truly  to  try,  and  true  deliverance  make, 
**  between  our  fovereign  lord  the  king,  and  the  prifoner 
«*  whom  they  have  in  charge ;  and  a  true  verdi£t  to  give, 
44  according  to  their  evidence. " 

When  the  jury  is  fworn,  if  it  be  a  caufe  of  any  confe- 
quence,  the  indictment  is  ufually  opened,  and  the  evidence 
marfhalled,  examined,  and  enforced  by  the  counfel  for  the 
crown,  or  prdfecution.  But  it  is  a  fettled  rule  at  common 
law,  that  no  counfel  fhall  be  allowed  a  prifoner  upon  his  trial, 
upon  the  general  iflue,  in  any  capital  crime,  unlefs  fome 
point  of  law  fhall  arife  proper  to  be  debated  w.  A  rule,  which 
(however  it  may  be  palliated  under  cover  of  that  noble  decla- 
ration of  the  law,  when  rightly  ^nderflood,  that  the  judge 
fhall  be  counfel  for  the  prifoner  ;  that  is,  fhall  fee  that  the 
proceedings  againft  him  are  legal  and  ftri&ly  regular*)  feems 

9  2  Hawk.  P.  C.  4/4.  may  ore  tcnus  order  a  new  panel  to  be 

I  3  fiijS.  227.    2  rffcfc  P.  C.  270.  returned  injlanter^     (4111ft.  68.    4  St, 

w  Ste  Vol.  III.  pag.  36-4.    Bar,  in  Tr.  728.    Cooke's  Cafe.) 

mere  commiflions  of  gaol  cn-iivtry,  no  w  2  Hawk.  P.  C.  400. 

fffaLfan'bi  imrdcd;  though  the  court  A  Sir  Edward  Coke  (3  Inft.  137.) 

to 
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to  be  not  at  all.  of  a  piece  with  die  red  of  the  humane  treatment 
of  prifoners  by  the  Englifli  lav/.  For  upon  what  face  of  rea- 
fon  can  that  affiitance  be  denied  to  fave  the  life  of  a  man, 
which  yet  is  allowed  him  in  profecutions  for  every  petty  tref- 
pafs?  Nor  indeed  is  it  ftriclly  fpeaking  a  part  of  our  £i*tient 
law:  for  the  mirrour  >'5  having  obferved  the  nccefiityof  conn- 
fel  in  civil  fuits,  <c  who  know  how  to  forward  and  defend 
"  the  caufe,  by  the  rules  of  law  and  cuSoms  of  the  realm," 
immediately  afterwards  fubjoins ;  "  and  more  necelTary  are 
"  they  for  defence  upon  indictments  and  appeals  of  feloirjt, 
"  than  upon  other  venial  caufesV'  (8)   And  the  judges  them- 

gives  another  additional  rcalbn  for  this  conjdium^  I  conceive,  figriifies  only  att 

refufal,  il  becaufe  the  evidence  to  con-  impa>  iavrs^  and  the  pet  it  fa  cohfitii  tk 

4<  vict  a  prifoner  fhouid  be  Co  mnnifeft,  as  crm:ir><r  leave  to  impart ;  (See  Vol.  llf, 

7  it  could  not  be  contradicted."   Which  pa§*  29$.)  which  is  nor  allowable  in  any 

lord  Nottingham  (when  high  ftew#tfd)  criminal  profecution.  This  will  be  roar- 

declared  (3  Sr.  Tr.  726.)  was  the  only  nifeft  by  comparing  this  law  with  a 

good  reafon  that  could  be  given  for  it.  contemporary  pafla^e  in  the  grartdicou- 

y  c.  3.§  1.  Jtumkrxfi  Normandy,  (eh  85.)  vrl .v:h 

*  Father  Parfons  the  jefuir,  and  after  fpeaks  of  imparlances  in  pc-fonai  ac- 

him  bifhop  Ellys  (of  Englifh  liberty,  ii.  tions.    "  tfpWi  &9  efi  tenu  !e  qkeimi  » 

26.),  have  imagined,  that  the  benef.t  of  M  rejmndre ;  et  aura  congie  de  toy  con- 

counfel  to  plead  fur  them  was  fir  ft  de-  «  feiiler,  s'zV  le  demands:  et  qujqjid  (t 

nied  to  prifoners  by  a  law  of  Hen.  I.  tl  fera  canfeil/e  il peut  nyer  h  fai&t  dont 

meaning  (I  pre  fume)  chapter  47  and  48  "  H  ifi  accitje."    Or,  as  it  Hands  m  the 

of  the  code  which  is  ufuaily  attributed  Lat.  text,   (edit,  t  530.)  UtQmtflaiu.i 

to  that  prince.    fi  De  caufis  criminalibui  f*  autem  pof.ea  tenetur  refpendere ;  et  h>- 

(t  vel  capitalibus  nemo  quaerat  conjiiium;  (i  bebit  iicentiam  confulendi*  Ji  rzatdrat ; 

«  quin  implacitatus  Jlatim  perneget,  fine  iS  kabito  autem  confilio^  debet JaEi am  nc~ 

€i  omni petitione  confilii. — TV;  aliis  omnibus  u  gare  quo  accufatui  sjl." 
*(  poteji  et  debet  uti  confiUo." — But  this 

(8)  The  prifoner  is  not  allowed  counfel  to  plead  his  caufe  be- 
fore the  jury  in  any  felony,  whether  it  is  capital,  within  the  benefit 
of  clergy,  or  a  cafe  of  petty  larceny.  But  in  mi  (demeanor  iht 
prifoner  or  defendant  is  allowed  counfel  as  in  civil  actions. 

The  maxim  that  the  judge  is  counfel  for  the  prifoner  jftgtfffes 
nothing  more  than  that  the  judge  fhall  take  care  that  the  prifoner 
does  not  fuffer  from  the  want  of  counfel. 

The  judge  is  counfel  only  for  public  juftice,  and  to  promote 
that  ohjecl:  alone  all  his  enquiries  and  attention  ought  to  be  di- 
rected. Upon  a  trial  for  the  murder  of  a  male  child,  the  . counfel 
for  the  profecution  concluded  his  cafe  without  afking  the  fex  of 

the 
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felves  are  fo  fenfible  of  this  defect,  that  they  never  fcruple 
to  allow  a  prifoncr  counfel  to  inftrucl  him  what  quefttons  to 
L  35^  3  aflc,  or  even  to.  aflc  queftions  for  him,  with  refpect  to  matters: 
of  facl :  for  as  to  matters  of  law,  arifmg  on  the  trial,  they 
are  entitled  to  the  afTiftance  of  counfel.  But,  left  this  indul- 
gence mould  be  intercepted  by  fuperior  influence,  in  the  cafe 
of  ftate-criminals,  the  legiflature  has  directed  by  ftatute 
7  W.  III.  c.  3.  that  perfons  indicted  for  fuch  high  trenfon, 
as  works  a  corruption  of  the  blood,  or  mifprifion  thereof, 
(except  treafon  in  counterfeiting  the  king's  coin  or  feals,)  may 
make  their  full  defence  by  counfel,  not  exceeding  two,  to 
be  named  by  the  prifoner  and  affigned  by  the  court  or  judge  y 
and  the  fame  indulgence,  by  ftatute  20  Geo,  II.  c.  30.  is  ex- 
tended to  parliamentary  impeachments  for  high  treafon,  which 
were  excepted  in  the  former  aft  (9). 

the  child,  and  the  judge  would  not  permit  him  afterwards  to  call  a 
witnefs  to  prove  it,  but,  in  confequence  of  the  omiiiion,  he  di- 
rected the  jury  to  acquit  the  prifoner.  But  to  the  honour  of  thai 
judge,  it  ought  to  be  Hated,  that  he  declared  afterwards  in  private 
his  regret, tor  his  conduct.  This  cafe  is  well  remembered,  but  it 
ought  never  to  be  cited  but  with  reprobation. 

(9)  Upon  the  trial  of  iffues  which  do  not  turn  upon  the  queflior* 
of  guilty  or  not  guilty,  but  upon  collateral  facts,  prifoners  under 
a  capital  charge,  whether  for  treafon  or  felony,  always  were  en- 
titled to  the  full  afliflance  of  counfel.  Fqfi.  232.  42.  It  is  very 
extraordinary  that  the  law  of  England  mould  have  denied  the 
afliflance  of  counfel,  when  it  is  wanted  mod,  viz.  to  defend  the 
life,  the  honour,  and  all  the  property  of  an  individual.  It  is  the 
txtenfion  of  that  maxim  of  natural  equity,  that  everyone  fhall  be 
heard  in  his  own  caufe,  that  warrants  the  admilnon  of  hired  ad- 
vocates in  courts  of  juflice;  for  there  is  much  greater  inequality 
in  the  powers  of  explanation  and  perfuafion  in  the  natural  (late  of 
the  human  mind,  than  when  it  is  improved  by  education  and  ex- 
perience. Amongfl  profeflional  men  of  eftablifhed  character,  the 
difference  in  their  Ikill  and  management  is  generally  fo  incon- 
fiderable,  that  the  decifion  of  the  caufe  depends  only  upon  the  fu- 
periority  of  the  juftice  in  the  refpe&ive  cafes  of  the  litigating; 
parties.  Hence  the  practice  of  an  advocate  is  absolutely  neceffary 
to  the  adminiftration  of  fubftantial  juftice,,   An  honourable'barrifter 

will 
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^The  doctrine  of  evidence  upon  pleas  of  the  crown  Is,  in 
mod  refpects,  the  fame  as  that  upon  civil  aftions.  There 
are  however  a  few  leading  points,  wherein,  by  feveral  flatutes, 
and  refolutions,  a  difference  is  made  between  civil  and  cri- 
minal evidence. 


will  never  mif-ftate  either  law  or  facts  within  his  own  knowledge, 
but  he  is  juftified  in  urging  any  argument,  whatever  may  be  his 
own  opinion  of  the  foli&rty  or  jufthefs  of  it,  which  he  may  think  will 
promote  the  inter  efts  of  his  client;  for  reafoning  in  courts  of 
juftice  and  in  the  oidinary  affairs  of  life  ftldom  admits  of  geome- 
trical demonfiratiori  ;  but  it  happens  not  unfrequently  that  the 
fame  argument,  which  appears  fophiftry  to  one,  is  found  logic  in 
the  mind  of  another,  and  every  day's  experience  proves  that  the 
opinions  of  a  judge  and  an  advocate  are  often  diametrically  op- 
pofite.  Many  circumftances  may  occur,  which  will  juftify  or  com- 
pel an  individual  member  of  the  profeffion  to  refufe  the  defence  of 
a  particular  client,  but  a  caufe  can  hardly  be  conceived  which 
ought  to  be  rejected  by  all  the  bar;  for  fnch  a  conduct  in  the  pro- 
fefiion  would  excite  fo  ftrcng  a  prejudice  againft  the  party,  as  to 
render  him  in  a  great  degree  condemned  before  his  trial.  Let  the 
circumftances  againft  a  prifoner  be  ever  fo  atrocious,  it  is  ftill  the 
duty  of  the  advocate  to  fee  that  his  client  is  convicted  according 
to  thofe  rules  and  forms,  which  the  wifdom  of  the  legiflature  has 
eftabliihed  as  the  beft  protection  of  the  liberty  and  the  fecurity  of 
the  fubject.  But  the  conduct  of  counfel  in  the  profecution  of  cri- 
minals, ought  to  be  very  different  from  that  which  is  required 
from  them  in  civil  actions,  or  when  they  are  engaged  on  the  fide  of 
a  prifoner  ;  in  the  latter  cafes  they  are  the  advocates  of  their  client 
only,  and  fpeak  but  by  his  inftruction  and  permiffion  ;  in  the  former 
they  are  the  advocates  of  public  juftice,  or  to  fpeak  more  pro- 
fefiionally,  they  are  the  advocates  of  the  king,  who,  in  all  criminal 
profecutions,  is  the  representative  of  the  people,  and  both  the  king 
and  the  country  mull  be  better  fatisfied  with  the  acquittal  of  the 
innocent,  than  with  the  conviction  of  the  guilty.  Hence  in  all 
criminal  profecutions,  efpecially  where  the  prifoner  can  have  no 
counfel  to  plead  for  him,  a  barrifter  is  as  much  bound  to  difclofc 
all  thofe  circumftances  tp  the  jury,  and  to  reafon  upon  them  as 
fully,  which  are  favourable  to  the  prifoner,  as  thofe,  which  are 
likely  to  fupport  the  profecution*  S 
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-First,  in  all  cafes  of  high  treafon,  petit  treafon,  and 
mifprifion  of  treafon,  by  ftatuies  I  Edw.  VI.  c.  12.  and  5  8c. 
6  Edw.  VI.  c.  11.  two  lawful  witneffes  are  required  to  con- 
vitSt  a  prifoner;  mdefs  he  (hail  willingly  and  without  vio*' 
lence  confefs  the  fame.  By  ftatute  1  and  2  Ph.  &  Mar.  c  10. 
a  farther  exception  is  made  as  to  treafons  in  counterfeiting 
the  king's  feals  or  fignatures,  and  treafons  concerning  coin 
current  within  this  realm;  and  more  particularly  by  c.  11. 
the  offences  of  importing  counterfeit  foreign  money  current 
in. this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coin.  The  ftatute  s  8  &  9  W.  III.  c,  25.  and  1  5 
[  357  ]&  16  Geo.  II.  c.  28.  in  their  fubfequent  extenfions  of  this 
fpecies  of  treafon  do  alfo  provide,  that  the  offenders  may  be 
indicled,  arraigned,  tried,  convicted,  and  attainted,  by  the 
like  evidence,  and  in  fuch  manner  and  form,  as  may  be  had  ; 
and  ufed  againft  offenders  for  counterfeiting  the  king's  money. 
But  by- ftatute  7  W.  III.  c.  3.  in  profecutions  for  thofe  trea- 
fons to  which  that  a£k  extends,  the  fame  rule  (of  requiring 
txvo  witnefies)  is  again  enforced;  with  this  addition,  that 
the  confcfjlcn  of  the  prifoner,  which  fnall  countervail  the 
necefiity  of  fuch  proof,  mult  be  in  open  court.  In  the  con-, 
ftruciion  of  which  act  it! hath  beenholdena,  that  a  confeffian 
of  the  prifoner,  taken  out  of  court,  before  a  magiftrate  or 
pcrfon  having  competent  authority  to  take  it,  and  proved  by 
two  witneffes,  is  fufRcient  to  ■  convift  him,  of  treafon.  But 
hafty  unguarded  confeffions,  made  to  psrfons.having  no  fuch  \ 
authority,  ought  not  to  be  admitted  as  evidence  under  this, 
ftatute.  And  indeed,  even  in  cafes  of  felony  at  the  common 
law,  they  are  the  weakeit  and  mod  fufpicious  of  all  tefti- 
mony;  ever  liable  to  be  obtained  by  artifice,  falfc  hope's, 
prqjmifes  of.  favour,  or  menaces;  feldom  remembered  accu- 
rately, or  reported  with  due  precifion ;  and  incapable  in  their 
nature  of  bekg  difprcved  by  other  negative -evidence.  By 
t]fe^^n:ftatu^7  W.  -III.  .it  is  declared  that  both  wit- 
neffes muu  be  to  the  fame  ov  n:  aft  of  treafon,  or  one  to  one 
overt  aft,  and  .  the  other  co  another  overt  a£t,  of  the  fame 
fpecies  of  trea&fiAj*  and  «6f  of  diftincT:  heads  or  kinds  :  and 

a  Jofter,  240—244.  *  Sre  Sr.  Tr.  II.  144.    Fofter,  235. 

"  3*2?  310 


Gh.  %fk  Wron«.  357 

no  evidence  {hall  be  admitted  to  prove  any  overt  z£t  not  ex.* 
prefsly  laid  in  the  indiftment.  And  therefore  m  fir  John 
Fenwick's  cafe,  in  king  William's  time,  where  there  was  but 
one  witnefs,  an  aft  of  parliament c  was  made  on  purpofe  to 
attaint  him  of  treafon,  and  he  was  executed d.  But  in  almoft 
every  other  accufatiort  one  pofitive  witnefs  is  fufEcient,  Barou 
Montefquieii  lays  it  down  for  a  rule  e,  that  thofe  laws  which 
condemn  a  man  to  death  in  ahy  cafe  on  the  depofition  of  a 
fingle  witnefs,  are  fatal  to  liberty  t  and  he  adds  this  reafon> 
that  the  witnefs  who  affirms,  and  the  accufed  who  denies, 
make  an  equal  balance  f  there  is  a  neceffity  therefore  to  call 
in  a  third  man  to  incline  tile  fcale.  But  this  feems  to  be[  35^  J 
carrying  matters  too  far :  for  there  are  fome  crimes,  in  which 
the  very  privacy  of  their  nature  excludes  the  pofTibiiity  of 
having  more  than  dne  witnefs  5  muft  thefe  therefore  efcape 
unpuniihed  ?  Neither  indeed  is  the  bare  denial  of  the  perfon 
accufed  equivalent  to  the  pofitive  oath  of  a  difinterefted  wit- 
nefs. In  cafes  of  indictments  for  perjury,  this  do&rine  is 
better  founded  5  and  there  our  law  adopts  it :  for  one  witnefs 
is  not  allowed  to  convict  a  man  indifted  for  perjury  ;  becaufe 
then  there  is  only  one  oath  againft  another  K  In  cafes  of 
treafon  alfo  there  is  the  accufed's  oath  of  allegiance,  to  coun- 
terpoife  the  information  of  a  fingle  witnefs  *,  -and  that  may 
perhaps  be  one  reafon  why  the  law  requires  a  double  tefii- 
mony  to  convict  him  :  though  the  principal  reafon,  undoubt- 
edly, is  to  fecure  the  fubjeft  from  being  Sacrificed  to  fiftitious 
confpiracies,  which  have  been  the  engines  cf  profligate  asd 
crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reverfai  of  ccionel  Sidney's 
attainder  by  zCt  of  parliament  in  1 68gh  il  may  be  collected  % 
that  the  mere  fimilitude  of  hand-writing  in  two  papers  (hewn 
to  a  jury,  without  other  concurrent  teftimony,  is  no  evidence 
tfert  both  were  written  by  the  fame  perfon-,  yet  undoubtedly 

c  Star.  8  W.  III.  c.  4.  •  ro  Mod.  194. 

*  St.  Tr.  V.  40.  h  St.  Tr.  VI U.  472. 

e  Sp.  L.  b.  12.  c,  3.  i>  2  Hawk.  P.  C.431. 

f  Beccar.  c.  lit. 
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the  teftimony  of  witnefies,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  queftion  to  have  been 
written  by  him,  is  evidence  to  be  left  to  a  jury  j  (lo.) 

Thirdly,  by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  concealing  it's  death,  muft  prove  by  one  wit- 
nefsthat  the  child  was  born  dead;  otherwife  fuch  conceal- 
ment "{hall  be  evidence  of  her  having  murdered  it k. 

Fourthly,  all  prefumptive  evidence  of  felony  {hould  be 
admitted  cautioufly :  for  the  law  holds,  that  it  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innocent  fuffer. 
j~  359  ]  And  fir  Matthew  Hale  in  particular1  lays  down  two  rules 
mc:t  prudent  and  neceflary  to  be  obferved  :  1.  Never  to  con- 
vict a  man  for  ftealing  the  goods  of  a  perfon  unknown,  mere- 
ly becaufe  he  will  give  no  account  how  he  came  by  them, 
unlefs  an  actual  felony  be  proved  of  fuch  goods  :  and,  2. 
Never  to  convift  any  perfon  of  murder  or  manflaughter,  till 
at  leaft  the  body  be  found  dead  on  account  of  two  inftances 
he  mentions,  where  perfons  were  executed  for  the  murder  of 
otliers,  who  were  then  alive,  but  miffing. 

Lastly,,  it  was  an  antient  and  commonly  received  prac- 
tice1", (derived  from  the  civil  law,  and  which  alfo  to  this 
'day  obtains  in  the  kingdom  of  France  %)  that,  as  counfel  was 
not  allowed  to  any  priforier  accufed  of  a  capital  crime,  fo 
neither  {hould  he  be  iuffered  to  exculpate  himfelf  by  the  tef- 
timony of  any  witnefies.    And  therefore  it;  deferves  to  be  re- 

j  Lord  Prefton's  cafe.    A.  D;  169c.  k  Sec  pag.  19S. 

Sl.Tr.  IV.  453.  Francia's  cafe,  A.  p.  1  2  Hal.  P.  C.  290. 

1716.   St.  Tr:  VI.  69.     Layer's  cafe,  m  St.  Tr.  I.  paflm. 

A.  D:  1722.  Ibid.  279.  Renzey's  cafe,  11  Domat.    publ.   law.  h.  3.  t.  1. 

A.  D.  1758.    4  Burr.  644."  Muiitefq.  Sp.  L.  b.  29.  c.  11. 


(10)  But  the  proof  of  hand-writing  is  not  evidence  in  high  tTea- 
ton,  unlefs  the  papers  are  found  in  the  cuftody  of  the  prifonen 
I  Burr.  644. 
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membcred  to  the  honour  of  Mary  I.  (whofe  early  fenti- 
ments,  till  her  marriage  with  Philip  of  Spain,  feem  to  have 
been  humane  and  generous0,)  that  when  (he  appointed  fir 
Richard  Morgan  chief  juftice  of  the  common  pleas,  fhe  in- 
joined  him,  *'  that  notwithstanding  the  old  error,  which 
"  did  not  admit  any  witnefs  to  fpeak,  or  any  other  matter 
"  to  be  heard,  in  favour  of  the  adverfary,  her  majefty  being 
i(  party,  her  highnefs's  pleafure  was,  that  whatsoever  could 
"  be  brought  in  favour  of  the  fubjeft  fhould  be  admitted  to 
V  be  heard:  and  moreover,  that  the  juftices  mould  not  per- 
"  fuade  themfelves  to  fit  in  judgment  otherwife  for  her  high- 
"  nefs  than  for  her  fubje£t  p."  Afterwards,  in  one  particular 
inftance  (when  embezzling  the  queen's  military  ftores  was 
made  felony  by  ftatute  31  Eliz.  c.  4.)  it  was  provided  that 
any  perfon  impeached  for  fuch  felony,  "  mould  be  received 
"  and  admitted  to  make  any  lawful  proof  that  he  could,  by 
"  lawful  witnefs  or  otherwife,  for  his  difcharge  and  defence 
and  in  general  the  courts  grew  fo  heartily  afnamed  of  a  doc- 
trine fo  unreafonable  and  opprefiive,  that  a  pra£tic  e  was  gra- 
dually introduced  of  examining  witneflcs  for  the  prifoner,  but 
not  upon  oath4*:  the  confequencc  of  which  ftill  was,  that  [  360] 
the  jury  gave  lefs  credit  to  the  prifcner's  evidence,  than  to 
that  produced  by  the  crown.  Sir  Edward  Coke  r  protefts 
very  ftrongly  againft  this  tyrannical  practice  :  declaring  that 
he  never  read  in  any  a£t  of  parliament,  book-cafe,  or  record, 
that  in  criminal  cafes  the  party  accufed  mould  not  have  wit- 
neffes  fworn  for  him  ;  and  therefore  there  was  not  fo  much  as 
[cintilla  juris  againft  it s.  And  the  houfe.  of  commons  were 
fo  fenfible  of  this  abfurdity,  that,  in  the  bill  for  abolifhing 
holtiiities  between  England  and  Scotland  r,  when  felonies 
committed  by  Englifhmen  in  Scotland  were  ordered  to  be 
tried  in  one  of  the  three  northern  counties,  they  infifted  on 
a  claufe,  and  carried  itu  againft  the  efforts  of  both  the  crown 
and  the  houfe  of  lords,  againft  the  practice  of  the  courts  in 

°  See  p-ig.  17.  fummary,  264. 

P  Hollinglh.  1112.  St.  Tr.  I.  72.  c  Star.  4  Jac.  I.  c.  1. 

°l  2  Bulft.  147.    Cro.  Car.  292.  »  Com.  Journ.  4.  5.  12,  13.  15.  29-. 

»  3  Inft.  79.  30.  Juii.  1607, 

*  See  alfe  2  Hal*  P.  C  2 S3,  and  his 
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England,  and  \thc  exprcfs  law  of  Scotland  w,  u  that  in  all 
"fuch  trials  for  the  better  difcovery  of  the  truth,  and  the 
«  better  information  of  the  conferences  of  the  jury  and  juf- 
<•  tices,  there  fhall  be  allowed  to  the  party  arraigned  the  be- 
«  nefit  of  fuch  credible  witnefles,  to  be  examined  upon  oath 
as  can  be  produced  for  his  clearing  and  juftification."  At 
length  by  the  ftatute  7  W.  III.  c.  3.  the  fame  meafure  of 
juftice  was  eftablifhed  throughout  all  the  realm,  in  cafes  of 
treafon  within  the  acl: :  and  it  was  afterwards  declared  by 
ftatute  1  Ann.  ft.  2.  c.  9.  that  hit  all  cafes  of  treafon  and  fe- 
lony, all  witnefTes/tfrthe  prifoner  fhould  be  examined  upon 
oath,  in  like  manner  as  the  wiineffes  againjl  him. 

When  the  evidence  on  both  fides  is  clofed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  difc 
charged  (unlefs  in  cafes  of  evident  neceflity  x)  till  they  have 
given  in  their  verdift  (11)  ;  but  are  to  confider  of  it,  and 
deliver  it  in,  with  the  fame  forms,  as,  upon  civil  caufes : 
only  they  cannot,  in  a  criminal  cafe  which  touches  life  or 
member,  give  a  privy  verdi£t  y.  But  the  judges  may  ad- 
journ, while  the  jury  are  withdrawn  to  confer,  and  re- 
ram  to  receive  the  verdi£t  in  open  court55.  And  fuch  public  ox 
open  verdicT:  may  be  either  general,  guilty,  or  not  guilty : 
or  fpecial,  fetting  forth  all  the  circumftances  of  the  cafe,  and 
praying  the  judgment  of  the  court,  whether,  for  inftance? 
on  thefafts-ftated,  it  be  murder,  ni  an  (laughter,  or  no  crime 
at  all.  This  is  where  they  doubt  the  matter  of  law,  and 
therefore  chufe  to  leave  it  to  the  determination  of  the  court ; 

^  Ibid  4  Tun.  1607.  t  zHal.P.C.  300.  2  Hawk.  P.  C.439^ 

:  *  Co.  Lirr.  227.  i  Inft.  tic  Foft.       *  3  Sr.  Tr.  73L      4. Sr.  Tr.  23?. 
<  Gould's  cafe,  Hil.  1764.  455.  485. 


(11)  It  is  now  fettled  that  when  a  criminal  trial  runs  to  fuch  a 
length,  as  il  cannot  be  concluded  in  one  day,  the  court  by  krs 
own  authority  may  adjourn  till  the  next  morning  ;  but  the  jury 
muft  be  fome where  kept  together,  that  they  may  have  no  commu- 
nication but  with  each  other.    Stone's  cajey  6  T.  R.  527. 
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though  they  have  an  unqueftionable  right  of  determining  upon 
all  the  circumftances,  and  finding  a  general  verdict,  if  they 
think  proper  fo  to  hazard  a  breach  of  their  oaths ;  and,  if 
their  verdicl:  be.notorioufly  wrong,  they  may  be  puniflied, 
and  the  verdift  fet  afide  by  attaint  at  the  fuit  of  the  king  .; 
but  not  at  the  fuit  of  the  prifoner  K  But  the  practice,  here- 
tofore in  ufe,  of  fining,  imprifoning,  or  otherwife  puniflhing 
jurors,  merely  at  the  difcretion  of  the  court,  for  finding  their 
verdicl:  contrary  to  the  direction  of  the  judge,  was  arbitrary^ 
unconftitutional,  and  illegal  ^  and  is  treated  as  fuch.  by  fir 
Thomas  Smith,  two  hundred  years  ago  ;  who  accounted 
fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to 
*c  the  liberty  and  cuftom  of  the  realm  of  England  *.*  For, 
as  fir  Matthew  Hale  well  obfcrves  %  it  would  be  a  mod  un- 
happy cafe  for  the  judge  himfelf,  if  the  prifoner" s  fate  de- 
pended upon  his  directions:  — unhappy  alfo  for  the  prifoner  ; 
for,  if  the  judge's  opinion  mull  rule  the  verdict,  the  trial  by 
jury  would  be  ufelefs.  Yet  in  many  inftancesb,  where  con- 
trary to  evidence  the  jury  have  found  the  prifoner  guilty,  their 
verdicl;  hath  been  mercifully  fet  afide,  and  a  new  trial  grant- 
ed by  the  court  of  king's  bench :  for  in  fuch  cafe,  as  hath 
been  faid,  it  cannot  be  fet  right  by  attaint.  But  there  hath 
yet  been  no  inftance  of  granting  a  new  trial,  \yhere  the  pri- 
foner was  acquitted  upon  the  firfl c. 

If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is 
then  for  ever  quit  and  difcharged  of  the  accufation  d;  except 
lie  be  appealed  of  felony  within  tjhe  time  limited  by  law.  And 
upon  fuch  his  acquittal,  or  difcharge  for  want  of  prqiqcu*  [  363  3 
tion,  he  (hall  be  immediately  fet  at  large,  without  payment 
of  any  fee  to  the  gaoler  c.    But  if  the  jury  find  him  guilty f, 

■    1  2  Hal.  P.  C.  310.  e  Stat.  14  Geo.  III.  c.  2^>. 

a  Smith's  commonw.  I.  3.  C.  r.  f  In  the  Roman  republic,  when  the 

a  2  Hal.  P.  C,  313.  prifoner  was  convicted  of  any  capital  of- 

b  1  Lev.  9.     T.  Jones,  163.     St„  fence  by  his  judges,  thz  form  of  pro- 

Tr.  X.  416,  noimcing  tint  conviction  was  lomeihing 

.  C  2  Hawk.  P.  C.'  442.  peculiarly  delicate:  not  that  'he'  .wa» 

4  The  civil  law  in;  fuch  cafe  only  dif^  guilty,  but  that  he  had  not  been  enough 

charges  him  from  the  fame  accufer,  but  upon  his  guard  ;  iC  gdrqm  iuvljja 

not  from  the  fame  accufation.  (F/",  4$.)  w  turj*    {tcjlim  325.) 

F  f  3  he 
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he  is  then  faid  to  be  conviBed  of  the  crime  whereof  he  (lands 
indicated.  Which  conviction  may  accrue  two  ways  ;  either 
by  his  confeffmg  the  offence  and  pleading  guilty  or  by  his 
being  found  fo  by  the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  colla- 
teral circumstances  that  immediately  arife.  1.  On  a  convic- 
tion, (or  even  upon  an  acquittal  where  there  was  a  reafon- 
able  ground  to  profecute,  and  in  fact  2.bona jtoprofecution,) 
for  any  grand  or  petit  larciny  or  other  felony,  the  reafonable 
expences  of  profecution,  and  alfo,  if  the  profecutor  be  poor, 
a  compenfation  for  his  trouble  and  lofs  of  time,  are  by  ftatutes 
25  Geo.  II.  c.  36.  and  18  Geo.  III.  c.  19.  to  be  allowed 
him  out  of  the  county  ftock,  if  he  petitions  the  judge  for  that 
purpofe  :  and  by  ftatute  27  Geo.  II.  c.  3.  explained  by  the 
fame  ftatute  18  Geo.  III.  c.  19.  all  perfons  appearing  upon 
recognizance  or  fubpxiia  to  give  evidence,  whether  any  in- 
dictment be  preferred  or  no,  and  as  well  without  conviction 
as  with  it,  are  entitled  to  be  paid  their  charges,  with  a  farther 
allowance  (if  poor)  for  their  trouble  and  lofs  of  time  (12). 
2.  On  a  conviction  of  larciny  in  particular,  the  profecutor  {hall 
have  reftitution  of  his  goods,  by  virtue  of  the  ftatute  21  Hen. 
-VIIL  c  11,  For  by  the  common  law  there  was  no  reftitution 
of  goods  upon  an  indictment,  becaufe  it  is  at  the  fuit  of  the 
king  only  5  and  therefore  the  party  was  enforced  to  bring 
an  appeal  of  robbery,  in  order  to  have  his  goods  again 
But,  it  being  confidered  that  the  party,  profecuting  the 
offender  by  indictment,  deferves  to  the  full  as  much  encou- 
ragement as  he  who  profecutes  by  appeal,  this  ftatute  was 
made,  which  enacts,  that  if  any  perfon  be  convicted  of  lar- 
ciny by  the  evidence  of  the  party  robbed,  he  ftiall  have  full 
reftitution  of  his  money,  goods,  and  chattels;  or  the  value 

%  3  Inlh  242. 


(12)  But  the  cofts  cannot  be  allowed  the  profecutor  out  of  the 
county  rates  in  any  cafe  for  a  rnifdtmeanor.    7  T.  R.  377. 

H  Or 


of  them  out  of  tlie  offender's  goods,  if  he  has  any;  by  a  writ; 
to  be  granted  by  the  juftiees.  And  the  coiiitru<5lion  oi  this 
act  having  been  in  great  meafure  confornvabie  to  the  law  of 
appeals,  it  has  therefore  in  practice  fuperfeded  the  ufeof  ap- 
peals of  larciny.  For  inftance  :  as  formerly  upon  appeals  h, ' 
fo  now  upon  indictments  of  larciny,  this  writ  of  restitution 
fhall  reach  the  goods  fo  ftolen,  notwithstanding  the  property  1 
of  them  is  endeavoured  to  be  altered  by  fale  in  market  overt  K.  f 
And  though  this  may  feem  fomewhat  hard  upon  the  buyer,, 
yet  the  rule  of  law  is  that  "fpoliatus  dfket}  ante  omnia >  refatui /' 
efpecially  when  he  has  ufed  all  the  diligence  in  his  power  to 
convict  the  felon.  And,  fince.the  cafe  is  reduced  to  this  hard 
neceffity,  that  either  the  owner  or  the  buyer  muft  fufFer  $  the 
law  prefers  the  right  of  the  owner,  who  has  done  a  meritori- 
ous act  by  purfuing  a  felon  to  condign  punifhrnent,  to  the  right 
of  the  buyer,  whofe  merit  is  only  negative,  that  he  has  been 
guilty  of  no  unfair  transaction.  And  it  is  now  ufual  for 
the  court,  upon  the  conviction  of  a  felon,  to  order  (without 
any  writ)  immediate  reftitution  of  fuch  goods,  as  are  brought 
into  court,  to  be  made  to  the  feveral  profecutors*  Or,  elie, 
fecondly,  without  fuch  writ  of  reftitution,  the  party  may 
peaceably  retake  his  goods,  wherever  he  happens  to  find 
them1,  unlefs  a  new  property  be  fairly  acquired  therein.  Or, 
laftly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed 
his  clergy,  the  party  robbed  may  bring  his  action  of  trover 
again  ft  him  for  his  goods  ;  and  recover  a  Satisfaction  in  da- 
mages. But  fuch  action  lies  not  before  profecution ;  for  fo 
felonies  would  be  made  up  and  healed1":  and  alfo  recaption 
is  unlawful,  if  it  be  done  with  intention  to  fm other  or  com- 
pound the  larciny  it  then  becoming  the  heinous  offence  o£ 
theft-bote,  as  was  mentioned  in  a  former  chapter 11  (13). 

•  It  is  not  uncommon,,  when  a  perfon  is  convicted  of  a  mii% 
demefnor,  which  principally  and  more  immediately  affects 

h  B'afton,  de  coron.  c.  32.  1  See  Vol.  III.  pag.  4. 

\   i  See  Voi,  II.  pag.  450.  m  1  Hal.  P.  C.  546,  , 

k  1  Hal.  P.  £.  543-  B  See  png.  133. 

( 13  )  The  owner  of  goods  tlolen,  who  has  profecuted  the  thief  ta 
conviction,  cannot  recover  the  value  of  his  goods  from  a  perion 

F  f  4  who 
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fcme  individual,  a  battery,  impriionment,  at  the  like,  fett 
the  court  to  permit  the  defendant  to  /peak  with  the  profecutor 
[364  ]  before  any  judgment  is  pronounced  5  and,  if  the  profecutor 
declares  himfelf  fatisfied,  to  inflict  but  a  trivial  punifhrnent. 
This  is  done  to  reiinburfe  the  profecutor  his  expenfes,  ancV 
make  him  feme  private  amends,  without  the  trouble  and  cir-r 
cuity  of  a  civil  action.  But  it  furely  is  a  dangerous  practice  2 
and,  though  it  may  be  intruded  to  the  prudence  and  difcre- 
tion  of  the  judges  in  the  fuperior  court?  of  record,  it  ought 
never  to  be  allowed  in  local  or  inferior  jurisdictions*,  fuch  as 
the  quarter-feffions ;  where  profecutions  for  affaults  are  by 
dais  means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  juftice.  Above  all  it  fhould 
never  be  fuffereci,  where  the  teflimony  of  the  profecutor  him- 
felf is  necelfary  to  convict  the  defendant :  for  by  this  means, 
the  rules  of  evidence  are  entirely  fubverted  ^  the  profecutor 
becomes  in  effect  a  plaintifF,  and  yet  is  f offered  to  bear  wit? 
nefs  for  himfelf.  Nay  even  a  voluntary  forgivenefs,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  ftroke 
of  juftice.  "  This/'  fays  an  elegant  writer0,  (who  pleads 
with  equal  ftrength  for  the  certainty  as  for  the  lenity  of  punifh- 
ment,)  "  may  be  an  aft  of  good  nature  and  humanity,  but 
"  it  is  contrary  to  the  good  of  the  public.  For}  although  a 
private  citizen  may  difpenfe  with  Satisfaction  for  his  private 
€i  injury,  he  cannot  remove  the  neceffity  of  public  example, 
*'  The  right  of  punifhing  belongs  not  to  any  one  individual 
u  in  particular,  but  to  the  fociety  in  general,  or  the  fove- 
*?  reign  who  reprefents  that  fociety ;  and  a  man  may  re-* 
♦*  noance  his  own  portion  of  this  right*  but  he  cannot  give 
**  up  that  of;  others-' 2 

•  Beer .  eh.  46. 

,  /    "  J 

who  has  purchafed  them  and  fold  them  again,  even  with  notice  of 
fhe  theft,  before  conviction.    2  T.  It.  750. 

And  if  the  owner  of  goods  lofes  them  by  a  fraud  and  not  by  at 
felonv,  and  afterwards  convlcis  the  offender,  he  Is  not  entitled  to 
re  fti  tut  ion,  or  to.  retain  them,  againli  a  per  Son,  as  a  pawnbroker,  who: 
ias  fairly  acuuiied  2  new  right  of  property  in  theiri.  5  T.  j?.  J.75. 
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CHAPTER  THE  TWENTY-EIGHTH* 

of  the  BENEFIT  of  CLERGY. 


AFTER  trial  and  conviction,  the  judgment  of  the  court 
regularly  follows,  uniefs  fufpended  or  arretted  by  fome 
Intervening  circumftance  |  of  which  the  principal  is  the  benefit 
of  clergy  :  a.  title  of  no  fmall  euriofity  as  well  as  ufe  ;  and  con- 
cerning which  I  (hall  therefore  inquire :  1 .  Into  it's  original, 
and  the  various  mutations  which  this  privilege  of  clergy  has 
fuftained.  2.  To  what  perfons  it  is  to  be  allowed  at  this  day, 
3.  In  what  cafes.    4.  The  confequences  of  allowing  it. 

I.  Clergy,  thtprivilegium  clerkale,  or  in  common  fpeecH 
the  benefit  cf  clergy^  had  it's  original  from  the  pious  regard  paid 
by  chriftian  princes  to  the  church  in  it's  infant  fiate  ;  and  the 
ill/ufe  which  the  popifli  ecclefiaftics  foon  made  of  that  pious 
regard.  The  exemptions  which  they  granted  to  the  church* 
were  principally  of  two  kinds  :  1 .  Exemption  of  places,  con- 
fecrated  to  religious  duties,  from  criminal  arrefts,  which  was 
the  foundation  of  fanctuaries  :  2.  Exemption  of  the .'perfonst 
of  clergymen  from  criminal  procefs  before  the  fecular  judge 
in  a  few  particular  cafes,  which  was  the  true  original  and 
meaning  of  the  privileghim  vlericale* 

But  the  clergy,  increafing  in  wealth,  power,  hqnoiir,  num- 
ber, and  interest,  began  foon  to  fet  up  for  themfelves  :  arid 
that  which  they  obtained  by  the"  favour  of  the  civil  govern- 
ment?  they  now  claimed,  as  their  inherent  right  :  and  as  a 

right 
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right  of  the  higheft  nature,  indefeafable,  and  jure  divina  \ 
By  their  canons  therefore  and  conftitutions  they  endeavoured 
at,  and  where  they  met  with  eafy  princes  obtained,  a  vaft 
extenfion  of  thefe  exemptions :  as  well  in  regard  to  the 
crimes  themfelves,  of  which  the  lift  became  quite  univerfalb; 
as  in  regard  to  the  perfons  exempted,  among  whom  were  at 
length  comprehended  not  only  every  little  fubordinate  officer 
belonging  to  the  church  or  clergy,  but  even  many  that  were 
totally  laymen. 

In  England  however,  although  the  ufurpations  of  the 
pope  were  very  many  and  grievous,  till  Henry  the  eighth  en- 
tirely exterminated  his  fupremacy,  yet  a  total  exemption  of 
the  clergy  from  fecular  jurisdiction  could  never  be  thoroughly 
effected,  though  often  endeavoured  by  the  clergy c :  and 
therefore,  though  the  antient  privilegium  clerkale  was  in  fame 
capital  cafes,  yet  it  was  not  univerfally,  allowed.  And  in 
thofe  particular  cafes,  the  ufe  was  for  the  bifhop  or  ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts, 
as  foon  as  they  were  indicted  ;  concerning  the  allowance  of 
which  demand  there  was  for  many  years  a  great  uncertainty'1: 
till  at  length  it  was  finally  fettled  in  the  reign  of  Henry  the 
fixth,  that  the  prifoner  fhould  firft  be  arraigned  ;  and  might 
either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory 
plea  ;  or,  after  conviction,  by  way  of  arrefting  judgment. 
This  latter  way  is  molt  ufually  pra&ifed,  as  it  is  more  to  the 
fatisfaction  of  the  court  to  have  the  crime  previoufly  afcer- 
tained  .by  confeffion  or  the  verdift  of  a  jury ;  and  alfo  it  is 
more  advantageous  to  the  prifoner  himfelf,  who  may  pof- 
libly  be  acquitted,  and  fo  need  not  the  benefit  of  his  clergy 
at  all/ 

Originally  the  law  was  held,  that  no  man  fhould  be 
admitted  to  trre  privilege  of  clergy,  but  fuch  as  had  the  habi- 
E  3^7  ]  tunt  e*  tonfuram  clericalem  e.    But  in  procefs  of  time  a  much 

a  The   principal  argument,  upon       *>  See  Vol.  III.  pag.  62. 
■which  they  founded  this  exemption,       c  Keilw.  180. 
was  that  text  of  fcripture  \  "  touch  not       d  2  Hal.  P.  C.  377. 
"  mine  anointed,  and. dc*  my  prophets       e  2  Hal.  Pt  C.  372.  ML  P«iris,  A.  D. 

no  harm."   Keilw.  181.)  *259.    See  Vol.  I.  pag.  24. 

wider 
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wider  and  more  comprehenfive  criterion  was eftablifhed:  every 
one  that  could  read  (a  mark  of  great  learning  in  thofe  days  of 
ignorance  and  her  fifter  fuperftition)  being  accounted  a  clerk 
or  clerlcusj  and  allowed  the  benefit  of  clerkfhip,  though  nei- 
ther initiated  in  holy  orders,  nor  trimmed  with  the  clerical 
tanfure.    But  when  learning,  by  means  of  the  invention  of 
printing,  and  other  concurrent  caufes,  began  to  be  more  ge- 
nerally difleminated  than  formerly;  and  reading  was  no 
longer  a  competent  proof  of  clerkfhip,  or  being  in  holy  or- 
ders \  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  the  privilegium  clericale :  and  therefore  by  ftatute 
4  Henry  VII.  c.  13.  a  diftinction  was  once  more  drawn 
between  mere  lay  fcholars,  and  clerks  that  were  really  in 
orders.    And,  though  it  was  thought  reafonable  ft  ill  to 
mitigate  the  feverity  of  the  law  with  regard  to  the  former,  yet 
they  were  not  put  upon  the  fame  footing  with  actual  clergy; 
being  fubje£ted  to  a  flight  degree  of  punifhment,  and  not 
allowed  to  claim  the  clerical  privilege  more  than  once.  Ac- 
cordingly the  ftatute  dire£ts,  that  no  perfon,  once  admitted 
to  the  benefit  of  clergy,  fhall  be  admitted  thereto  a  fecond 
time,  unlefs  he  produces  his  orders  :  and  in  order  to  diflin- 
guifti  their  perfons,  all  laymen  who  are  allowed  this  privilege 
fhall  be  burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb. 
This  diftin£tion  between  learned  laymen,  and  real  clerks  in 
orders,  was  abolifhed  for  a  time  by  the  ftatutes  28  Hen.  VIIL 
c.  1.  and  32  Hen.  VIIL  c.  3.  but  it  is  held  f  to  have  been  vir- 
tually reftored  by  ftatute  1  Edw.  VI.  c.  12.  which  ftatute 
alfo  enafts  that  lords  of  parliament  and  peers  of  the  realm5 
having  place  and  voice  in  parliament,  may  have  the  benefit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  firffc 
offence,  (although  they  cannot  read,  and  without  being  bu^nt 
in  the  hand,)  for  all  offences  then  clergyable  to  commoners, 
and  alfo  for  the  crimes  of  houfe -breaking,  highway-robbery, 
"horfe-ftealing,  and  robbing  of  churches  (1). 

f  Hob.  294.    2  Hal.  P.  C.  375. 


(  i )  Upon  the  conviction  of  the  duchefs  of  Kingfton  for  bigamy, 
ft  vyas  argued  by  the  Attorney -general  Thurlow,  that  peereflcs 

were 
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After  this  burning  the  laity,  and  before  it  the  real 
clergy,  were  difcharged  from  the  fentence  of  the  law  in  the 
ting's  courts,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclefiaftical  canons.  Whereupon  the 
ordinary,  not  Satisfied  with  the  proofs  adduced  in  the  profane 
fecular  court,  fet  himfelf  formally  to  work  to  make  a  purga- 
tion of  the  offender  by  a  new  canonical  trial ;  although  he 
had  been  previously  convicted  by  his  country,  or  perhaps  by 
his  own  ccnfeflion  f.  This  trial  was  held  before  the  hifhop  in 
perfon,  or  his  deputy;  and  by  a  jury  of  twelve  clerks :  and 
there,  firft,  the  party  himfelf  was  required  to  make  oath  of 
his  own  innocence  ;  next,  there  was  to  be  the  oath  of  twelve 
compurgators,  who  fwore  they  believed  he  fpoke  the  truth  -y 
then,  witnefTes  were  to  be  examined  upon  oath,  but  on  be^. 
half  of  the  prifoner  only  :  and,  Iaftly,  the  jury  were  to  bring 
in  their  verdift  upon  oath,  which  ufualiy  acquitted  the  pri* 
foner-,  otherwife,  if  a  clerk,  he  was  degraded,  or  put  to 
penances.  A  learned  judge,  in  the  beginning  of  the  laft 
century11,  remarks  with  much  indignation  the  vaSt  complication 

f  Staundford,  P.  C.  138.  h.  h  Hob.  291. 

g  3  \\  wia.  447.    Hob.  289. 


were  not  entitled  by  1  Edw.  VI,  c.  12.  like  peers,  to  the  privilege 
of  peerage  ;  but  it  was  the  unanimous  opinion  of  the  judges,  thai 
a  peerefs  convi&ed  of  a  clergyable  felony  ought  to  be  immediately 
difcharged  without  being  burnt  in  the  hand,  or  without  being  liable 
to  any  imprifonment.  11  H.  St.  Tr.  264..  If  the  duchefs  had  been 
admitted,  like  a  commoner,  only  to  the  benefit  of  clergy,  burning 
in  the  hand  at  that  time  could  not  have  been  difpeiifcd  with. 

The  argument  was,  that  rhe  privilege  of  peerage  was  only  an 
exteuiion  of  the  benefit  of  clergy,  and  therefore  granted  only  to 
thofe  who  were  or  might  be  entitled  to  that  benefit;  but  as  no  fe- 
male, peerefs  or  commoner,  at  that  time  was  entitled  to  the  be- 
nefit of  clergy,  fo  it  was  not  the  intention  of  the  legislature 'to 
grant  to  any  female  the  privilege  of  peerage. 

And  in  my  opinion  the  argument  of  the  attorney-general  is 
'much  more  convincing  and  Satisfactory,  as  a  legal  demonstration, 
'than"  th-e 'arguments- of  the  counfel  on  the  other  lidiyorthe  reafo'fls 
Staled  for  the  opinions  of  the  judges. 

of 
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of  perjury  and  fubornation  of  perjury,  in  this  folemn  farce  of 
a  mock  trial;  the  witneffes,  the  compurgators,  and  the  jury, 
being  all  of  them  partakers  in  the  guilt :  the  delinquent  party 
alfo,  though  convicted  before  on  the  cleared  evidence,  and 
confeiousof  his  own  offence,  yet  was  permitted  and  almoft 
compelled  to  fwear  himfelf.  not  guilty  :  nor  was  the  good 
bifhop  himfelf,  under  whofe  countenance  this  fcene  of 
wickednefs  was  daily  tranfacted,  by  any  meana  exempt  from 
a  {hare  of  k.  And  yet  by  this  purgation  the  party  was 
reftored  to  his  credit,  his  liberty,  his  lands,  and  his  capacity 
of  purchafing  afrefh,  and  was  entirely  made  a  new  and  an 
innocent  man. 

This  fcandalous  proftitution  of  oaths,  and  the  forms  of 
juftice,  in  the  almoft:  conftant  acquittal  of  felonious  clerks  by 
purgation,  was  the  occafion,  that,  upon  very  heinous  and 
notorious  circumftances  of  guilt,  the  temporal  courts  would  [ 
not  truft  the  ordinary  with  the  trial  of  the  offender,  but 
delivered  over  to  him  the  convicted  clerk,  abfque piirgatlrmc 
faclcnda  :  in  which  fituation  the  clerk  convict  could  not  make 
purgation ;  but  was  to  continue  in  prifon  during  life,  and 
was  incapable  of  acquiring  any  perfonal  property,  or  receiving 
the  profits  of  his  lands,  unlefs  the  king  mould  pleafe  to  par- 
don him.  Both  thefe  courfes  were  in  fome  degree  excep- 
tionable ;  the  latter  being  perhaps  too  rigid,  as  the  former 
was  productive  of  the  molt  abandoned  perjury.  As  therefore 
thefe  mock  trials  took  their  rife  from  factious  and  popifh 
tenets,  tending  to  exempt  one  part  of  the  nation  from  the 
general  municipal  law  ;  it  became  high  time,  when  the  re- 
formation was  thoroughly  eftablifhed^  to  abolifh  io  vain  and 
irnpiaus  a  ceremony. 

Accordingly  the  flatute  i8Eliz.  c.  7.  enacts,  that,  for 
the  avoiding  of  fuch  perjuries  and  abufes,  after  the  offender 
has  been  allowed  his  clergy,  he  fhall  not  be  delivered  to  the 
ordinary,  as  formerly  ;  but,  upon  fuch  allowance  and  burn- 
ing in  the  hand,  he  {hail  forthwith  be  enlarged  and  delivered 
-out -af  pri&n  j  with  pTovifc,  that  the  judge  may,  if  he  thinks 

fit, 
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fit,  continue  the  offender  in  gaol  for  any  time  not  exceeding 
a  year*  And  thus  the  law  continued,  for  above  a  century, 
unaltered;  except  only  that  the  ftatute  21  Jac.  I.  c.  6. 
allowed,  that  women  convicted  of  fimple  larcinies  under  the 
value  of  ten  (hillings  fhould  (not  properly  have  the  benefit 
of  clergy,  for  they  were  not  called  upon  to  read  ;  but)  be 
burned  in  the  hand,  and  whipped,  flocked,  or  imprifoned 
for  any  time  not  exceeding  a  year.  And  a  fimilar  indul- 
gence, by  the  ftatutes  3  &  4  W.  &:  M.  c.  9.  and  4  &  5  W* 
&  M.  c.  24.  was  extended  to  women,  guilty  of  any  clergy- 
able felony  whatfoever ;  who  were  allowed  once  to  claim  the 
benefit  of  the  Jlattde,  in  like  manner  as  men  might  claim  the 
benefit  of  clergy^  and  to  be  difcharged  upon  being  burned  in 
the  hand,  and  imprifoned  for  any  time  not  exceeding  a  year. 
The  punifhment  of  burning  in  the  hand  be'ng  found  ineffec- 
tual, was  alfo  changed  by  ftatute  10  and  11  W.  III.  c.  23. 
]  into  burning  in  the  moft  vifible  part  of  the  left  cheeky  neareft 
the  nofe  :  but,  fuch  an  indelible  ftigma  being  found  by  expe- 
rience to  render  offenders  defperate,  this  provifion  was  re- 
pealed about  feven  years  afterwards,  by  ftatute  5  Ann.  c.  <?. 
and,  till  that  period,  all  women,  all  peers  of  parliament  and 
peerefles,  and  all  male  commoners  who  could  read,  were  dif- 
charged in  all  clergyable  felonies ;  the  males  abfolutely,  if 
clerks  in  orders ;  and  other  commoners,  both  male  and  fe- 
male, upon  branding,  and  peers  and  peereffes  without  brand- 
ing, for  the  firit  offence  :  yet  all  liable  (excepting  peers  and 
peereffes)  if  the  judge  faw  occafion,  to  imprisonment  not 
exceeding  a  year.  And  thofe  men,  who  could  not  read,  if 
under  rhe  degree  of  peerage,  were  hanged. 

Afterwards  indeed  it  was  confidered,  that  education 
and  learning  were  no  extenuations  of  guilt,  but  quite  the  re- 
verfe  :  and  that,  if  the  punifhment  of  death  for  fimple  felony 
was  too  fcvere  for  thofe  who  had  been  liberally  initru&ed,  it 
was,  a  fortiori^  too  fevere  for  the  ignorant  alfo.  And  there- 
upon by  the  fame  ftatute  5  Ann.  c.  6.  it  was  ena£ted,  that 
the  benefit  of  clergy  fhould  be  granted  to  all  thofe  wrho  were 
entitled  to  afk  it,  without  requiring  them  to  read  by  way  of 

conditional 
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conditional  merit  (2) .  'And  experience  having  (hewn,  that  lb 
very  univerfal  a  lenity  was  frequently  inconvenient,  and  an 
encouragement  to  commit  the  lower  degrees  of  felony  ;  and 
that,  though  capital  punifhments  were  too  rigorous  for  thefe 
inferior  offences,  yet  no  punifhment  at  all  (or  next  to  none) 
was  as  much  too  gentle  \  it  was  farther  ena£ted  by  the  fame 
ftatute,  that  when  any  perfon  is  convi£led  of  any  theft  or 
larciny,  and  burnt  in  the  hand  for  the  fame  according  to  the 
ancient  law,  he  (hall  alfo,  at  the  difcretion  of  the  judge,  be 
committed  to  the  houfe  of  correction  or  publick  workhoufe, 
to  be  there  kept  to  hard  labour,  for  any  time  not  lefs  than 
fix  months,  and  not  exceeding  two  years ;  with  a  power  of 
infli&ing  a  double  confinement  in  cafe  of  the  party's  efcape 
from  the  firft.  And  it  was  alfo  ena£ted  by  the  ftatutes  4  Geo.  I. 
c.  1 1.  and  6  Geo.  I.  c.  23.  that  when  any  perfons  lhall  be 
convifted  of  any  larciny,  either  grand  or  petit,  or  any  felo- 
nious dealing  or  taking  of  money  or  goods  and  chattels  either  [  371  ] 
from  the  perfon  or  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  (hall  be  entitled  to  the  benefit  of 
clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand 
or  whipping,  the  court  in  their  difcretion,  inftead  of  fuch 
burning  in  the  hand  or  whipping,  may  direct  fuch  offenders 
to  be  tranfported  to  America,  (or,  by  ftatute  1 9  Geo.  III. 
c.  74.  to  any  other  parts  beyond  the  feas)  for  feven  years": 
ami  if  they  return  or  are  feen  at  large  in  this  kingdom  within 
that  time,  it  fhall  be  felony  without  benefit  of  clergy. 
And  by  the  fubfequent  ftatutes  16  Geo.  II.  c.  15.  and 


(2)  The  ftatute  enacts,  that  if  a  perfon  convicled  of  a  clergy- 
able offence  Jhall  pray  the  benefit  of  this  a£t>  he  fhall  not  be  required 
to  read,  but  fhall  be  taken  to  be,  and  punifhed  as,  a  clerk  convict. 
Hence  perfons  convicted  of  manflaughters,  bigamies,  and  fimple. 
grand  larcinies,  &c.  are  ftill  afked  what  they  have  to  fay  why  judg- 
ment of  death  mould  not  be  pronounced  upon  them?  And  they  are 
then  told  to  kneel  down,  and  pray  the  benefit  of  the  ftatute.  It  woul$ 
perhaps  have  been  more  coniiftent  with  the  dignity  of  a  court  of 
juflice  to  have  granted  the  benefit  of  clergy,  without  requiring  an 
ynneceffary  form,  the  meaning  of  which  very  few  comprehend. 

8  Geo, 
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8  Geo.  III.  Ci  15.  many  wife  provifions  arc  made  for  the 
more  fpeedy  and  effectual  execution  of  the  laws  relating  to 
tranfportation,  and  the  conviction  of  fuch  as  trSmfgrefs  them. 
But  now,  by  the  ftatute  19  Geo.  III.  c.  74.  all  offenders 
liable  to  tranfportation  may  in  lieu  thereof,  at  the  difcretion 
of  the  judges,  be  employed,  if  males  (except  in  the  cafe  of 
petty  larceny)  in  hard  labour  for  the  benefit  of  fome  public 
navigation  *,  or,  whether  males  or  females,  may,  in  all  cafes 
be  confined  to  hard  labour  in  certain  penitentiary  houfes,  to 
be  erected  by  virtue  of  the  faid  act,  for  the  feveral  terms 
therein  fpecified,  but  in  no  cafe  exceeding  feven  years  ;  with 
a  power  of  fubfequent  mitigation,  and  even  of  reward,  in 
cafe  of  their  good  behaviour.  But  if  they  efcape  and  arc 
re-taken,  for  the  fir  ft  time  an  addition  of  three  years  is  madt 
to  the  term  of  their  confinement  3  and  a  fecond  efcape  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  thefe  penitentiary  houfes,  the  prin- 
cipal objs&s  have  been,  by  fobriety,  cleanlinefs,  and  medi- 
cal afliftance,  by  a  regular  feries  of  labour,  by  folitary  con- 
finement during  the  intervals  of  work,  and  by  due  religious 
inftru&ion,  to  preferve  and  amend  the  health  of  the  unhappy 
offenders,  to  inure  them  to  habits  of  induftry,  to  guard  them 
from  pernicious  company,  to  accuflom  them  to  ferious  re- 
flection, and  to  teach  them  both  the  principles  and  practice 
of  every  chriftian  and  moral  duty.  And  if  the  whole  of  this 
plan  be  properly  executed,  and  it's  defects  be  timely  fup- 
1  plied,  there  is  reafon  to  hope  that  fuch  a  reformation  may  be 
effected  in  the  lower  claiTes  of  mankind,  arid  fuch  a  gradual 
fcale  of  punifhrnent  be  affixed  to  all  gradations  of  guilt,  as 
may  in  time  fuperfede  the  iieceffity  of  Capital  punifhrnent, 
except  for  very  atrocious  crimes. 

It  is  alfo  enacted  by  the  fame  ftatute,  19  Geo.  III.  c.  74. 
that  inftead  of  burning  in  the  hand  (which  was  fometimes 
Voo  flight  and  fometimes  too  difgraceful  a  punifhrnent)  the 
court  in  all  clergyable  felonies  may  impofe  a  pecuniary  fine ; 

or 
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or  (except  in  the  cafe  of  rnanfla Lighter)  may  order  the  of- 
fender to  be  chce  or  oftener,  but  not  more  than  thrice,  ei- 
ther publicly  or  privately  whipped  ;  fuch  private  whipping 
(to  prevent  cplfufion  or  abufe)  to  be  inflicted  in  the  prefence 
of  two  witrieffes,  and  in  cafe  of  female  offenders  in  the  pre- 
fence of  females  only.  Which  fine  or  whipping  {hall  have 
the'  fame  cbnfequehces  as  burning  in  the  hand ;  and  the  of- 
fender, fo  fined  or  whipped,  fhall  be  equally  liable  to  a'fub- 
fequent  detainer  or  imprifonment. 

In  this  flare  does  the  benefit  of  clergy  at  prefent  (land  j 
very  confiderably  different  from  it's  original  inftitution  :  the 
wifdorn  of  the  Englifh  legiflature  having,  in  the  courfe  of  a 
long  and  laborious  procefs,  extracted  by  a  noble  alchemy 
rich  medicines  out  of  poifonous  ingredients  ;  and  converted, 
*  by  gradual  mutations,  what  was  at  firft  an  unreafonable 
exemption  of  particular  popifh  ecclefiaftics,  into  a  merciful- 
mitigation  of  the  general  law,  with  refpect  to  capital  punifli- 
ment. 

FnoM  the  whole  of  this  detail  we  may  collect,  that  how- 
ever in  times  of  ignorance  and  fuperftition  that  monfler  in 
true  policy  may  for  a  while  fubfift,  of  a  body  of  men,  refuting 
in  the  bowels  of  a  ftate,  and  yet  independent  of  it's  laws ; 
yet,  when  learning  and  rational  religion  have  a  little  en- 
lightened men's  minds,  fociety  can  no  longer  endure  an  ab- 
surdity fo  grofs,  as  muft  deftroy  its  very  fundamentals.  For, 
by  the  original  contract  of  government,  the  price  of  protec- 
tion by  the  united  force  of  individuals  is  that  of  obedience  to 
the  united  will  of  the  community.  This  united  will  is  de- 
clared in  the  laws  of  the  land  ;  and  that  united  force  is  ex-  [  373  ] 
erted  in  their  due,  and  univerfal,  execution* 

II.  I  am  next  to  inquire  to  what  perfoHs  the  benefit  of 
clergy  is  to  be  allowed  at  this  day :  and  this  muft  be  chiefly 
collected  from  what  has  been  obferved  in  the  preceding  ar- 
ticle*   For,  upon  the  whole,  we  may  pronounce,  that  all 
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clerks-  in  orders  are,  without  any  branding,  and  of  courfe 
without  any  tranfportation,  fine,  or  whipping,  (for  thofe 
are  only  fubitituted  in  lieu  of  the  other,)  to  be  admitted  to 
this  privilege,  and  immediately  difcharged  ;  and  this  as  often 
as  they  offend  1  (3).  Again,  all  lords  of  parliament  and  peers 
of  the  realm  having  place  and  voice  in  parliament,  by  the 
ftatute  1  Edw,  VI.  c.  1 3.  (which  is  like  wife  held  to  extend  to 
peereiles  k,)  mall  be  difcharged  in  all  clergyable  and  other 
felonies,  provided  for  by  the  a£t,  without  any  burning  in  the 
hand  or  imprifonment,  or  other  punifhment  fubitituted  in  it's 
ftead,  in  the  fame  manner  as  real  clerks  convict :  but  this  is 
only  for  the  firft  offence.  Ladly,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  (hall  for  the 
firft  offence  be  difcharged  of  the  capital  punifliment  of  felo- 
nies within  the  "benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  fuffering  a  difcretionary  impri- 
fonmcnt  in  the  common  gaol,  the  houfe  of  correction,  one 
of  the  penitentiary  houfes,  or  in  the  places  of  labour  for 
the  benefit  of  fome  navigation  ;  or,  in  cafe  of  larciny,  upon 
being  tranfported  for  feven  years,  if  the  court  {hall  think 
proper  (4).  It  hath  been  faid,  that  Jews,  and  other  infidels 
$nd  heretics,  were  not  capable  of  the  benefit  of  clergy, 
till  after  the  ftatute  5  Ann.  c.  6.  as  being  under  a  legal  inca- 

»  2  H4I.P.  C,  375.  lament,  ii  Apr.  1776. 

k  Duchcfs  of  Kin  (Ion's  cafe,  in  par- 


(3)  Bat  clergymen  have  bo  privilege  in  petty  larcinies,  but  they 
are  liable  to  be  whipped  or  .tranfported,  like  other  perfons,  for  a 
petty  larciny,  though  they  are  fubjeft  to  no  corporal  punifhment 
'whatever,  upon  being  convicted  of  a  grand  larciny  or  any  clergy- 
able felony.  . 

(4)  A  layman,  who  has  once  had  the  benefit  of  clergy,  maybe 
precluded  from  obtaining  it  afecond  time,  by  a  counter- plea  on  the 
part  of  the  profecution,  averring  the  identity  of  the  prifoner's  per- 
Ion,  'and  that  he  had  before  been  allowed  the  benefit  of  his  clergy, 
though  the  fecond  crime  be  quite  different  from  the  fir  it.  As  a 
peifon  convicted  of  bigamy  is  liable  to  fuffer  death  for  a  man- 
slaughter, or  any  other  clergyable  felony.  Scott's  cafe,  Leach,  312. 

pacity 
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pacity  for  orders1.  But  I  much  queftion  whether  this  was 
ever  ruled  for  law,  fince  the  re-intro  luction  of  the  Jews  into 
England,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  cafe,  the  Jews  are  ftill  in  the  fame  predicament,  which 
every  day's  experience  will  contradict  :  the  ftatute  of  queen  [  374  ] 
Anne  having  certainly  made  no  alteration  in  this  refpecl ;  it 
only  difpenfmg  with  the  neeeffity  of  reading  in  thofe  perfons, 
who,  in  cafe  they  could  read,  were  before  the  act  entitled  to 
the  benfit  of  their  clergy  . 

III.  The  third  point  to  be  confidered  is,  for  what  crimes  the 
prlvUepum  c!crkah\  or  benefit  of  clef  gy,  is  to  be  allowed.  And, 
it  is  to  be  obferved,  that  neither  in  high  treafon,  nor  in  petit 
larciny,  nqr  in  any  mere  mifdemefnors,  it  was  indulged  at  the 
common  law  ;  and  therefore  we  may  lay  it  down  for  a  rule, 
that  it  was  allowable  only  in  petit  treafon  and  capital  felonies : 
which  for  the  moft  part  became  legally  mtitled  to  this  indul- 
gence by  the  ftatute  de  tiero,  25  Edw.  III.  it.  3,  c.  4.  which 
provides  that  clerks  convict  fo.r  treafons  or  felonies,  touching 
other  perfons  than  the  king  himfelf  or  his  royal  majelty,  mall 
have  the  privilege  of  holy  church.  But  yet  it  was  not  allow- 
able in  all  felonies  whatfoever :  for  in  fome  it  was  denied 
even  by  the  common  law,  viz.  injtdiatio  viarutn,  or  lying 
in  wait  for  one  on  the  highway  ;  (kpopuialio  ^grorum>  or  de- 
flroying  and  ravaging  a  country  m  ;  and  combujlio  domorwn,  or 
arfon,  that  is,  the  burning  of  hollies  u  :  all  wbich  are  a  kind 
of  hoftile  acts,  and  in  fome  degree  border  upon  treafon.  And 
farther,  all  thefe  identical  crimes,  together  with  petit  trea- 
fon, and  very  many  other  acts  of  felony,  are  oufted  of  clergy 
by  particular  acts  of  parliament  \  which  have  in  general  been 
mentioned  under  the  particular  offences  to  which  they  be- 
long, and  therefore  need  not  be  here  recapitulated.  Upon  all 
which  llatutes  for  excluding  clergy  I  mall  only  obferve,  that 
they  are  nothing  elfe  but  the  reftoringof  the  law  to  the  fame 
rigor  of  capital  pimimrnent  in  the  firfl  offence,  that  is  exert- 
ci  before  the  privihgium  clerical?  was  at  all  indulged  \  and 

1  2  H.'il.  P.  C.  373,  z  Kuvrk.  P.  C.  m  2  Hal.  P.  C.  333. 
33*.    Fttft.  3$$.  i.  1  Mil!  P  C.  346. 
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which  it  ftill  exerts  upon  a  fecond  offence  in  almoft  all  kinds 
of  felonies,  unlefs  committed  by  clerks  actually  in  orders.  But 
fo  tender  is  the  law  of  inflicting  capital  punifhment  in  the 
firft  inftance  for  any  inferior  felony,  that  notwithftanding  by 
the  marine  law,  as  declared  in  ftatute  28  Hen.  VIII.  c.  15. 
the  benefit  of  clergy  is  not  allowed  in  any  cafe  whatsoever  ; 
C  373*  ]  yet,  when  'offences  are  committed  withhx  the  admiralty- 
jurifdiction,  which  would  be  clergyable  if  committed  by 
land,  the  conftant  courfe  is  to  acquit  and  difcharge  the 
prifoner0.  And,  to  conclude  this  head  of  inquiry,  we  may 
obferve  the  following  rules  :  1.  That  in  all  felonies,  whether 
new  created  or  by  common  law,  clergy  is  now  allowable,, 
unlefs  taken  away  by  exprefs  words  of  an  aft  of  parliament  p. 
a.  That  where  clergy  is  taken  away  from  the  principal,  it  is 
not  of  courfe  taken  away  from  the  accefibry,  unlefs  he  be  alfo 
particularly  included  in  the  words  of  the  ftatute  <J.  3.  That*, 
when  the  benefit  of  clergy  is  taken  away  from  the  offence,  (as 
in  cafe  of  murder,  buggery,  robbery,  rape,  and  burglary,)  a 
principal  in  the  feeond  degree,  being  pre  fen  t,  aiding,  and 
abetting  the  crime,  is  as  well  excluded  from  his  clergy  as  he 
that  is  principal  in  the  firft  degree :  but,  4.  That,  where  it 
is  only  taken  away  from  the  per/on  committing  the  offence % 
(as  in  the  cafe  of  (tabbing,  or  committing  larciny  in  a  dwel- 
ling-houfe  (5),.  or  privately  from  the  perfon,)  his  aiders  and 
abettors  are  not  excluded  \  through  the  tendernefs  of  the 
few,  which  hath  determined  that  fuch  ftatutes  lhallbe  taken 
literally  r. 

IV.  Lastly,  we  are  to  inquire  what  the  confequences  are 
%o  the  party,  of  allowing  him  this  benefit  of  clergy.    I  fpeak 

#  Moor,  756.    Foft.  288.  %  2  Hawk.  P.  C.  341. 

P  2  Hal.  P.  C.330.  r  1  Hal.  P.  C.  529.  Fofler  356,  357, 


In  the  cafe  of  all  capital  larcinies  in  a  dwelling-houfe,  the, 
it  of  clergy  Las  been  taken  away,  as  well  from  thofe  who  aid, 
:    ;t,  and  abet,  as  from  thofe  who  actually  commit  the  crime,  by 
W.  &  M.  c.  9.  and  12  Ann.  Jl.  U  c.  7.    See  p,  240,  ante. 
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not  of  the  branding,  fine,  whipping,  imprifonment,  or  tran- 
sportation.; which  are  rather  concomitant  conditions,  than 
confequences  of  receiving  this  indulgence.  The  confe- 
rences are  fuch  as  affeQ:  his  prefent  intereft,  and  future 
credit  and  capacity,:  as  having  been  once  a  felon,  but  now 
purged  from  that  guilt  by  the  privilege  of  clergy ;  which 
operates  as  a  kind  of  ftatute  pardon. 

And,  we  may  obferve,  1.  That  by  this  conviclion  lie  for- 
feits all  his  goods  to  the  king.;  which,  being  once  veiled  in 
*he  crown,  mall  not  afterwards  be  reflored  to  the  offender  *. 
-2.  That,  after  conviclion,  and  till  he  receives  the  judgment 
of  the  law,  by  branding  or  fomeof  it's  fubftitutes,  or  elfe  is  [  374*  J 
(pardoned  by  the  king,  he  is  to  all  intents  and  purpofes  a  felon, 
and  fubjeft  to  ail  the  disabilities  and  other  incidents  of  a  fe- 
lon*. 3.  That,  after  burning  or  it's  .fub  dilute,  or  pardon, 
he  is  difcharged  for  ever  cf  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy  $  but  not  of  felonies 
from  which  "fuch  benefit  is  excluded::  and  "this  by  ftatutes 
8  Eliz.  c.  4.  and  18  Eliz.  c.  7.  4.  That  by  the  burning, 
or  it's  fubftitute,  or  the  pardon  of  it,  he  is  reflored  to  all  ca- 
pacities and  credits,  and  the  poffeffion  of  his  lands,  as  if  he 
had  never  been  convicted  u.  5.  That  what  is  faid  with  re- 
gard to  the  advantages  of  commoners  and  laymen,  fubfe- 
quent  to  the  burning  in  the  hand,  is  equally  applicable  to 
all  peers  and  clergymen,  although  never  branded  at  all,  or 
fubjecled  to  other  punifhment  in  it's  flead.  Tor  they  have 
the  fame  privileges,  without  any  burning,  or  any  fubftitute 
for  it,  which  others  are  entitled  to  after  it x. 

«  2  Hal.  P^C.  388.  "  2  Hal.  P.  C.  389.    5  Rep.  no. 
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CHAPTER  THE  TWENTY-NINTH, 

of  JUDGMENT  and  it's  CONSEr 
QjtJENCES, 

WE  are  now  to  coniider  the  next  ftagc  of  criminal  pro- 
fecutiony  after  trial  and  conviction  are  pad,  in  fuch 
crimes  and  mifdernefnors,  as  are  either  too  high  or  too  low 
to  be  included  within  the  benefit  of  clergy  :  which  is  that  of 
judgment.  For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdict  guilty,  in  the  prefence  of  the  prifoner; 
he  is  either  immediately,  or  at  a  convenient  time  foon  after, 
alked  by  the  court,  if  he  has  any  thing  to  offer  why  judg- 
ment ihould  not  be  awarded  againft  him.  And  in  cafe  the 
defendant  be  found  guilty  of  a  mifdemefnor,  (the  trial  of 
which  may,  and  does  ufually,  happen  in  his  abfence,  after 
he  has  once  appeared,)  a  capias  is  awarded  and  iffued,  to  bring 
him  in  to  receive  his  judgment;  and,  if  he  abfconds,  he 
may  be  profecuted  even  to  outlawry.  But  whenever  lie 
appears  in  perfon,  upon  either  a  capital  or  inferior  conviction* 
he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any 
exceptions  to  the  indictment,  in  arrejl  ox  ilay  of  judgment: 
as  for  want  of  fiiiiicieiit  certainty  in  fetting  forth  either  the 
perfon,  the  time,  the  place,  or  the  offence.  And,  if  the 
objections  be  valid,  the  whole  proceedings  fhall  be  fet  afide; 
but  the  party  may  be  indicted  again  \  And  we  may  take 
notice,  U  That  none  of  the  ftatutes  of  jeofails  b,  for  amend- 
ment of  errors,  extend  to  indictments  or  proceedings  in  cri* 
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b  See  Vol.  IH.  p.ig.  407. 
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minal  cafes;  and  therefore  a  defective  indi&ment  is  not  aided 

by  a  verdict,  as  defective  pleadings  in  civil  cafes  are.  2.  That, 

in  favour  of  life,  great  ftrictnefs  has  at  all  times  been  ob- 

ferved,  in  every  point  of  an  indictment.    Sir  Matthew  Hale  [  376  ] 

indeed  complains,  "  that  this  ftri&nefs  is  grown  to  be  a 

;c  blemilh  and  inconvenience  in  the  law,  and  the  adminifira- 

€i  tion  thereof :  for  that  more  offenders  efcape  by  the  over- 

"  eafy  ear  given  to  exceptions  in  indictments,  than  by  their       '  - 

"  own  innocence  c."    And  yet  no  irian  was  more  .tender  of 

life  than  this  truly  excellent  judge* 

A  pardon  alfo,  as  has  been  before  fa  id,  may  be  pleaded 
in  arreft  of  judgment ;  and  it  has  the  fame  advantage  when 
pleaded  here,  as  when  pleaded  upon  arraignment  -?  viz,  the 
laving  the  attainder,  and  of  courfe  the  corruption  of  blood  : 
which  nothing  can  reftore  but  parliament,  when  a  pardon  is 
mot  pleaded  till  after  fentence.  And  certainly,  upon  all  ac- 
counts, when  a  man  hath  obtained  a  pardon,  he  is  in  the 
right  to  plead  it  as  foon  as  poffible. 

Praying  the  benefit  of  clerry  may  alfo  be  ranked  a*noncr 
the  motions  in  arreft  of  jiiflgment  :  of  which  we  fpoke 
largely  in  the  preceding  chapter. 

If  all  thefe  refourees  fail,  the  court  mult  pronounce  that 
judgment,  which  the  lav/  hath  annexed  to  the  crime,  and 
which  hath  been  conltantly  mentioned,  together  with  the 
crime  itfelf,  in  fome  or  other  of  the  former  chapters.  Of 
thefe  fome  are  capital,  which  extend  to  the  life  of  the  of- 
fender, and  confift  generally  in  being  hanged  by  the  neck  till 
dead ;  though  in  very  atrocious  crimes  other  circumftances 
of  terror,  pain,  or  difgrace  are  fuperadded  :  as,  in  treafons  of 
all  kinds,  being  drawn  or  dragged  to  the  place  of  execution  ; 
in  high  treafon  affecting  the  king's  perfon  or  government, 
embowelling  alive,  beheading,  and  quartering  ;  and  in  mur- 
der, a  public  dilfection.    And,  in  cafe  of  any  treafoi*  com- 
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mitred  by  a  female,  the  judgment  is  to  be  burned  alive  (i), 
But  the  humanity  of  the  Englifh  nation  has  authorized,  by  a 
tacit  confent,  an  almoft  general  mitigation  of  fuch  part  of  thefe 
judgments,  as  favours  of  torture  or  cruelty  :  a  fledge  or  hurdle 
r  377  J  £>eing  ufually  allowed  to  fuch  traitors  as  are  condemned  to  be 
drawn  $  and  there  being  very  few  inftanccs  (and  thpfe  acci- 
dental or  by  negligence)  of  any  perfons  being  embowelled  or 
burned,  till  previoufly  deprived  of  fenfation  by  ftrangling. 
Some  purafhments  confift  in  exile  or  baniihment,  by  abjura- 
tion of  the  realm,  or  tranfportation  :  others  in  lofs  of  liberty, 
by  perpetual  or  temporary  imprifonment.  Some  extend  to 
conjifcation,  by  forfeiture  of  lands,  or  moveables,  or  both, 
or  of  the  profits  of  lands  for  life  :  others  induce  a  disability, 
of  holdjng  offices  or  employments,  being  heirs,  executors, 
and  the  like.  Some,  though  rarely,  occafion  a  mutilation 
or  difme  inhering,  by  cutting  off  the  hand  or  ears :  others  fix 
a  lading  ftigma  on  the  offender,  by  flitting  the  nofhils,  or 
branding  in  the  hand  or  cheek.  Some  are  merely  pecuniary, 
by  ftated  or  difcretiqnary  fines  :  and  laftly  there  are  others, 
that  cqnfift  principally  in  their  ignominy,  though  mod  of 
them  arc  mixed  with  fome  degree  of  corporal  pain  ;  and  thefe 
are  infiicied  chiefly  for  fuch  crimes,  as  either  arife  from  indiT 
gence,  or  render  even  opulence  disgraceful.  Such  as  whip- 
ping, hard  labour  in  the  houfe  of  correction  or  otherwife, 
the  pillory,  the  flocks,  and  the  ducking-ftooL 

Disgusting  as  this  catalogue  may  feem,  it  will  afford 
pleafure  to  an  Englifh  reader,  and  do  honour  to  the  Englifh 
law,  to  compare  it  with  that  fhocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  almoft  every 
other  nation  in  Europe,  And  it  is  moreover  one  of  the 
glories  of  our  Englifh  Jaw,  that  the  fpecies,  though  not  al- 
ways the  quantity  or  degree,  of  punifhment  is  afecrtained  for 
every  offence ;  and  that  it  is  not  left  in  the  breaft  of  any 


{ i)  But  this  is  now  altered  by  30  Geo.  III.  c.  48.   See  p.  204. 
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judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which 
the  law  has  beforehand  ordained,  for  every  fubjec~t  alike, 
without  refpe&  of  perfons.  For,  if  judgments  were  tot>e 
the  private  opinions  of  the  judge,  men  would  then  be  flaves 
to  their  magiftrates  ;  and  would  live  in  fociety,  without 
knowing  exactly  the  conditions  and  obligations  which  it  lays 
them  under.  And  befides,  as  this  prevents  oppreffion  on 
the  one  hand,  fo  on  the  other  it  ftifles  all  hopes  of  impunity 
or  mitigation  *,  with  which  an  offender  might  flatter  himfelf,  [ 
if  his  punifhment  depended  on  the  humour  or  difcretion  of 
the  court.  Whereas,  where  an  eftablifhed  penalty  is  an- 
nexed to  crimes,  the  criminal  may  read  their  certain  confe- 
quence  in  that  law  :  which  ought  to  be  the  unvaried  rule,  as 
it  is  the  inflexible  judge,  of  his  actions. 

The  difcretionafy  fines  and  difcretionary  length  of  im- 
prifonment,  which  our  courts  are  enabled  to  impofc,  may 
feem  an  exception  to  this  rule.  But  the  general  nature  cf 
the  punifhment,  viz.  by  fine  or  imprifonment,  is,  in  thefe 
cafes,  fixed  and  determinate:  though  the  duration  and  quan- 
_  tity  of  each  mult  frequently  vary,  from  the  aggravations  or 
otherwife  of  the  offence,  the  quality  and  condition  of  the 
parties,  and  from  innumerable  other  circumftances.  The 
quantum,  in  particular,  of  pecuniary  fines  neither  can,  nor 
ought  to  be  afcertained  by  any  invariable  law.  The  value 
of  money  itfelf  changes  from  a  thoufand  caufes  •,  and,  at  all 
events,  what  is  ruin  to  one  man's  fortune,  may  be  matter  of 
indifference  to  another's.  Thus  the  law  of  the  twelve  ta- 
bles at  Rome  fined  every  perfon,  that  ftruck  another,  five 
and  twenty  denarii:  this,  in  the  more  opulent  days  of  the 
empire,  grew  to  be  a  punifhment  of  fo  little  confideration, 
that  Aulus  Geliius  tells  a  (lory  of  one  Luctus  Neratius, 
who  made  it  his  diverfion  to  give  a  blow  to  whomfoever  he 
pleafed,  and  then  tender  them  the  legal  forfeiture.  Our  flatute 
lav/  has  not  therefore  often  afcertained  the  quantity  of  fines, 
nor  the  common  law  ever \  it  directing  fuch  an  offence  to  be 
punifhed  by  fine  in  general,  without  fpecifying  the  certain 
jfum  ;  which  is  fully  fufficient,  when  we  confider5  that  how- 
ever 
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ever  uiilimited  the  power  of  the' court  may  feem,  it  is  far 
from  bring  wholly  arbitrary ;  but  it's  difcretion  is  regulated 
by  lav/.  For  the  bill  of  rights  d  has  particularly  declared, 
that  esce Give  fines  ought  not  to  be  inrpofed,  nor  cruel  and  un- 
ufual  punifoments  inflicted  :  (which,  had  a  retro fpe£r.  to  fome 
unprecedented  proceedings  in  the  court  of  king's  bench,  in 
the  reign  of  king  Tames  the  fecond  :)  and  the  iiime  ftatute 
[  379  ]  farther -declares,  that  all  grants  and  promifes  of  fines  and 
forfeitures  of  particular  perfons  before  conviction,  arc  ille- 
gal and  void.  Now  the  bill  of  rights  was  only  declaratory 
of  the  old  conftitutional  law  :  and  accordingly  we  find  itex- 
prefsly  holden,  long  before e,  that  all  fuch  previous  grants  are 
void  >  fince  thereby  many  times  undue  means,  and  more 
violent  profecution,  would  be  ufed  for  private  lu.re,  than  the 
quiet  and  jufl  proceeding  of  law  would  permit. 

The  reafonablencfs  of  fines  in  criminal  cafes  has  alio 
been  ufually  regulated  by  the  determination  of  mdgnd  charta, 
c.  14.  concerning  amercements  for  mifbehayiour  by  the 
fuiters  in  matters  of  civil  right.  "  Liher  homo  non  amcrcic* 
<f  tur  pro  parvo  deliflo,  nift  fecundum  modum  ipftus  deli&i ;  et 
ct  pro  magna  delicto,  fecundum  mag?iiiudinem  deli  Eli  ;  falvo 
€t  contenemento  fuo  ;  et  mercator  eodem  mo  do,  falva  mercandifa 
41  fua  ;  et  villanus  eodem  modo  amercietur,  falva  wainagio  fuo." 
A  rule,  that  obtained  even  in  Henry  the  fecond's  time  f, 
and  means  only,  that  no  man  {hall  have  a  larger  amercement 
impofed  upon  him,  than  his  circumftances  or  perfonal  eftate 
will  bear  j  faving  to  the  landholder  his  contenement  (2),  or 

*l  Stat,  r  W  &.  M.  ft.  2.  c.  2.  f  Glanv.  I  9  c,  8.  60?  11. 

e  z  Inft.  48. 


(2)  Lord  Coke  fays',  that  if  contenement  iigrufieth  his  counte- 
*'  nance,  as  the  armour  of  a  foldier  is  his  countenance,  the  books 
€i  of  a  fcholar  his  countenance,  and  the  like."  2  Inf.  28.  He 
alfo  adds,  that  a  the  ewainag'wm  is  the  countenance  of  the  villain* 
*.6  and  it  was  great  reafon  to  fave  his  wainage,  for  otherwife  the 
"  rniferable  creature  vyas  tc  carry  tiie  burden  on  his  back."  Ibid. 
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Jand  to  the  trader  his  merchandize ;  and  to  the  country* 
man  his  walnage,  or  team  and  inftruments  of  hufbandry* 
In  order  to  afcertain  which,  the  great  charter  alfo  directs, 
that  the  amercement,  which  is"  always  inliifted  in  general 
terms  ("  fit  in  mifericordia")  fhali  be  let,  ponatur,  or  re- 
duced to  a  certainty  by  the  oath  of  good  and  lawful  men  of 
the  neighbourhood.  Which  method,  of  liquidating  the 
.amercement  to  a  precife  fum,  was  ufually  performed  in  the 
fuperior  courts  by  the  affeflment  or  ajfeermmt  of  the  coroner, 
a  fworn  officer  chofen  by  the  neighbourhood,  under  the  equity 
of  the  ftatute  Weftm.  1 .  c.  1 8 ;  and  then  the  judges  eftreated 
them  into  the  exchequers.  But  in  the  court  leet  and  court 
baron  it  is  {till  performed  by  affeerors,  or  fuitors  fworn  to 
&ffeere>  that  is,  tax  and  moderate  the  general  amercement 
according  to  the  particular  circumftances  of  the  offence  and 
the  oftendeiA  Amercements  impofed  by  the  fuperior  courts  [  380  ] 
on  their  own  officers  and  ministers  were  affeered  by  the 
judges  themfelvesj  but  when  a  pecuniary  mul£t  was  inflicted 
by  them  on  a  ftranger  (not  being  party  to  any  fuit)  it  was 
then  denominated  a  finel\  and  the  antient  practice  was, 
when  any  fuch  fine  was  impofed,  to  inquire  by  a  jury 
*.<  quantum  bide  regi  dare  vale  at  per  annum,  falva  fujlentatione 
<€  filet,  ei  uxoris,  et  liberorum  jqorumi"  And  fince  the  difufe 
of  fuch  inquefl,  it  is  never  ufual  to  ailefs  a  larger  fine  than  a 
man  is  able  to  pay,  without  touching  the  implements  of  his 
livelihood  ;  but  to  pfliq  corporal  punifhment,  or  a  limited 
imprifonment,  inftead  of  fuch  fine  as  might  amount  to  im- 
prifonment  for  life.  And  this  is  the  reafon  why  fines  in  the 
king's  court  are  frequently  denominated  ranfoms,  becaufe 
the  penalty  mufh  otherwife  fall  upon  a  man's  perfon,  unlefs 
i.t  be  redeemed  or  ranfomed  by  a  pecuniary  finek:  according 
to  an  antient  maxim,  qui  non  habet  in  crumena  luat  in  cor- 
pore.    Yet,  where  any  ftatute  fpeaks  both  of  fine  and  ran- 

8  F.  N.  B.  76.  i  S  Rep.  40. 

h  The  affceror's  oath  is  conceived  in       3  Gilb.  Exch.  c.  5. 
the  very  terms  of  magna  carta.  Fitzh.        k  Mirr.  c.  5.  §  3.  Lamb.  Eirenarck, 
Survey,  qh.  u.  575. 

fom, 
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fom,  it  is  holden,  that  the  ranfom  fhall  be  treble  to  the  fine 
at  leaft  K 

When  fentence  of  death,  the  moft  terrible  and  higheft 
judgment  in  the  laws  of  England,  is  pronounced,  the  im- 
mediate infeparable  confequence  from  the  common  law  is  at- 
tainder. For  when  it  is  now  clear  beyond  all  difpute,  that 
the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monfter  and  a  bane  to  human  fociety, 
the  law  fets  a  note  of  infamy  upon  him,  puts  him  out  of 
it's  protections  and  talces  no  farther  care  of  him  than  barely  to 
fee  him  executed.  He  is  then  called  attaint,  attinElus^  ftained 
or  blackened.  He  is  no  longer  of  any  credit  or  reputation  \ 
he  cannot  be  a  witnefs  in  any  court;  neither  is  he  capable 
of  performing  the  functions  of  another  man.:  for,  by  an  an- 
ticipation of  his  punifhment,  he  is  already  dead  in  law  m. 
This  is  after  judgment.:  for  there  is  great  difference  between 
a  man  convicted  and  attainted;  though  they  are  frequently 
j  through  inaccuracy  confounded  together.  After  convi£tion 
ciilv,  a  man  is  liable  to  none  of  thefe  difabilities  :  for  there 
is  (till  in  contemplation  of  law  a  poffibility  of  his  innocence. 
Something  may  be  offered  in  arreft  of  judgment :  the  indict- 
ment may  be  erroneous,  which  will  render  his  guilt  uncer- 
tain, and  thereupon  the  prefent  cGnviCtion  maybe  quafhed: 
he  may  obtain  a  pardon.,  or  be  allowed  the  benefit  of  clergy : 
both  which  fuppofe  fome  latent  fparks  of  merit,  which  plead 
in  extenuation  of  his  fault.  But  when  judgment  is  once 
pronounced,  both  law  and  fact  confpire  to  prove  him  com- 
pletely guilty  i  and  there  is  not  the  remoteft  poffibility  left 
of  any  thing  to  be  faid  in  his  favour.  Upon  judgment 
therefore  of  -deaths  and  not  before.,  the  attainder  of  a  cri- 
minal commences  :  or  upon  fuch  circumftances  as  are  equi- 
valent to  judgment  of  death,;  as  judgment  of  outlawry  on  a 
capital  crime,  pronounced  for  abfeonding  or  fleeing  from 
jultice,  which  tacitly  confefies  the  guilt.  And  therefore  either 
*upon  judgment  of  outlawry,  or  of  death,  for  treafon  or 
felonv,  a  man  fhall  be  faid  to  be  attainted. 

'  Dyer,  23;.  W  3  Tilth  213. 
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The  confequcnces  of  attainder  arc  forfeiture  and  c©rrup^ 
tion  of  blood. 

I.  Forfeiture  is  twofold  ;  of  real,  and  perfonal  eftates, 
Firft,  as  to  real  eftates  :  by  attainder  in  high  treafon  n  a  man 
forfeits  to  the  king  all  his  lands  and  tenements  of  inherit- 
ance, whether  fee-fimple  or  fee-tail,  and  all  his  rights  of  entry 
on  lands  and  tenements,  which  he  had  at  the  time  of  the 
offence  committed,,  or  at  any  timevaf  terward's,  to  be  for  ever 
vefted  in  the  crown :  and  alio  (the  profits  of  all  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years* 
fo  long  as  f^jch  intereft  fhall  fubiift.    This  forfeiture  relates 
backwards  to  the  time  of  the  treafon  committed  :  fo  as  to 
avoid  all  intermediate  fates  and  incumbrance*0,   but  not 
thofe  before  the  faft  :  and  therefore  a  wife's  jointure  is  not 
forfeitable  for  the  treafon  of  her  hufband  ;  becaufe  fettled 
upon  her  previous  to  the  treafon  committed.    But  her  dower 
is  forfeited  by  the  exprefs  provificn  of  ftatute  5  &  6  Edw.  VL  [  382  3 
cf  II.    And  yet  the  hufband  (hall  be  tenant  by  the  curtefy 
of  the  wife's  lands,  if  die  wife  be  attainted  of  treafon  p  : 
for  that  is  not  prohibited  by  the  ftatute.    But,  though  after 
attainder  the  forfeiture  relates  back  to  the  time  of  the  treafon 
committed,  yet  it  does  not  take  effect  1  nlefs  an  attainder  be 
had,  of  which  it  is  one  of  the  fruits  :  and  therefore  if  a 
traitor  dies  before  judgment  pronounced,  or  is  killed  in  open 
rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture 
of  his  lands  :  for  he  never  was  attainted  of  treafon  q.    But  if 
the  chief  ju-ftice  of  the  king's  bench  (the  fupreme  coroner  of 
all  England)  in  perfon,  upon  the  view  of  the  body  of  one 
killed  in  open  rebellion,  records  it  and  returns  the  record  into 
his  own  court,  both  lands  and  goods  fliall  be  forfeited  r. 

The  natural  juftice  of  forfeiture  or  cenfifcation  of  pro- 
perty, for  treafon  f,  is  founded  on  this  confederation  3  that 

«  Co.  Litt.  302.  3  Inft.  19.  1  Hal.  «1  Co.  L;tt.  13. 

lh  C.  240.     2  Hawk.  P.  C.  448.  r  4  Rep.  57. 

0  3  Inft.  211.  f  See  Yo;.  I.  pig.  259, 
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lie  who  hath  thus  violated  the  fundamental  principles  of 
government,  and  broken  his  part  of  the  original  contract 
between  king  and  people,  hath  abandoned  his  connexions  with 
Society ;  and  hath  no  longer  any  right  to  thofe  advantages, 
which  before  belonged  to  him  purely  as  a  member  of  the  com- 
munity :  among  which  fecial  advantages  the  right  of  trans- 
ferring or  transmitting  property  to  others  is  one  of  the  chief. 
Such  forfeitures  moreover,  whereby  his  pofterity  muft  Suffer 
as  well  as  himfelf,  will  help  to  reftrain  a  man,  not  only  by 
the  fenfe  of  his  duty,  and  dread  of  perSonal  puniihment,  but 
alfo  by  his  paflions  ami  natural  affettions  ;  and  will  intereft 
every  dependent  and  relation  he  has,  to  keep  him  from 
offending  :  according  to  that  beautiful  Sentiment  of  Cicero  % 
iC  7iec  vero  me  fugit  cfuam  fit  acerbum^  parentum  feeler  a  filioruni 
"  poems  ltd  :  fed  hoc  praeclare  legibus  comparatum  ejly  ut  caritas 
"  liberorum  amiciores  parentes  reipubltcae  redderet"  And  there- 
fore Aukis  Cafcellius,  a  Roman  lawyer  in  the  time  of  the 
triumvirate,  ufed  to  boaft  that  he  had  two  reafons  for  de- 
[  383  ]  fp^n&  t'ie  Power  °f  tne  tyrants;  his  old  age,  and  his  want 
of  children  :  for  children  arc  pledges  to  the  prince  of  the 
father's  obedience  \  Yet  many  nations  have  thought,  that 
this  pofthumous  puniihment  favours  of  hardfnip  to  the  inno- 
cent \  efpecially  for  crimes  that  do  not  ftrike  at  the  very  root 
and  foundation  of  Society;  as  treaSon  againft  the  government 
expreSsly  does.  And  therefore,  though  confiscations  were 
very  frequent  in  the  times  of  the  earlier  emperors,  yet  Area- 
dius  and  Honorius  in  every  other  inftance  but  that  of  treafon 
thought  it  more  juft,  u  iU  ejfe  poenam,  ubi  et  noxa  eft  and 
ordered  that  u  peccata  fuos  teneant  auclores,  nee  uherius  prog  re- 
"  diatur  met  us  %  quam  reperiatur  dehftum  *'  :M  and  juftinian 
alSo  made  a  law  to  reftrain  the  puniihment  of  relations  u  j 
which  directs  the  forfeiture  to  go,  except  in  the  cafe  of  cri- 
men majefxatisy  to  the  next  of  kin  to  the  delinquent.  On  the 
other  hand  the  Macedonian  laws  extended  even  the  capital 
puniihment  of  treafon,  not  only  to  the  children  but  to  all  the 

i  *  ad  B'utunt)  cp,  iz.  v  G*J.  9. 4.7.  it. 

t  Gravin.  h  §  68.  u  Nov.  134.  c.  13. 
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relations  of  the  delinquent w :  and  of  courfe  then?  eftates  mul 
be  alfo  forfeited,  as  no  man  was  left  to  inherit  them.  Am! 
in  Germany,  by  the  famous  golden  buliex,  (copied  almoil 
verbatim  from  Juftinian's  code  >',)  the  lives  of  the  foils  of  fudh 
as  confpire  to  kill  an  elector  are  fpared,  as  it  is  exprefled,  by 
the  emperor's  particular  bounty*  But  they  are  deprived  of  all 
their  effects  and  rights  of  fucceffion,  and  are  rendered  inca- 
pable of  any  honour  ecclefiaftical  or  civil :  "  to  the  end 
"  that,  being  always  poor  and  necemtous,  they  may  for  ever 
"  be  accompanied  by  the  infamy  of  their  father :  may  lan- 
*c  guifh  in  continual  indigence  ;  and  may  find  (fays  this 
«  mercilefs  edict.)  their  punifhrnent  in  living,  and  their  re- 
u  lief  in  dying." 

With  us  in  England,  forfeiture  of  lands  and  tenements 
to  the  crown  for  treafon  is  by  no  means  derived  from  tlae 
feodal  policy,  (as  has  been  already  obfcrved  z,)  but  was  ante- 
cedent to  the  eftabiilhment  of  that  fyfiem  in  this  ifland  ;  be- 
ing tranfmitted  from  our  Saxon  anceiiors  3,  and  forming  a  £  ^84  J 
part  of  the  antient  Scandinavian  conftitution  b.  But  in  cer- 
tain treafons  relating  to  the  coin,  (which,  as  we  formerly 
^bferved,  feem  rather  a  fpecies  of  the  crimen  falft>  than  the 
crimen  laefae  majcjlatisj)  it  is  provided  by  fome  of  the  modern 
ftatutes  c  which  conftitute  the  offence,  that,  it  fhall  work  no 
forfeiture  of  lands,  fave  only  for  the  life  of  the  offender; 
and  by  all,  that  it  fhall  not  deprive  the  wife  of  her  dower  ". 
And,  in  order  to  abolifh  fuch  hereditary  punifhrnent  entirely, 
k  was  enacted  by  ftatute  7  Ann.  c.  2  u  that  after  the  deceafe 
of  the  late  pretender,  no  attainder  for  treafon  fhould  extend 
to  the  difmheriting  of  any  heir,  nor  to  the  prejudice  of  any 
perfon,  other  than  the  traitor  himfelf.  By  which,  the  law 
of  forfeitures  for  high  treafon  would  by  this  time  have  been 
at  an  end,  had  not  a  fubfequent  fiatute  intervened  to  give 

1  *  w  Qu.  Curt.     6.  b  Stiernh.   de  jure  Goth,  L  2.  c.  6~ 

x  cap.  24.  fc?  /.  3.  c.  3. 

y  /.  9.  If.  8.  /.  5.  c  Srat.  5  Eliz.  c.  if.  18  Eliz.  c-  r. 

z  See  Vo!.  II.  prig.  25$.  &  Ibid,  g  &  9.  Will,  III.  c  26.«5& 

a  IL.  Ad  jr.  c.  4.  Canute  c  54.  16  Geo.  IL  t,  28. 
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them  a  longer  duration.  The  hiftory  of  this  matter  is  fome- 
what  lingular  and  worthy  obfervation.  At  the  time  of  the 
union,  the  crime  of  treafon  in  Scotland  was,  by  the  Scots 
law,  in  many  refpefts  different  from  that  of  treafon  in  Eng- 
land ;  and  particularly  in  it's  confequence  of  forfeitures  of 
entailed  eftates,  which  was  more  peculiarly  Englifh  ;  yet  it 
feemed  neceflary  that  a  crime  fo  nearly  affecling  government 
fhould  both  in  it's  effence  and  confequences,  be  put  upon 
the  fame  footing  in  both  parts  of  the  united  kingdoms.  In 
new-modelling  thefe  laws,  the  Scotch  nation  and  the  Eng- 
lifh houfe  of  commons  flruggled  hard,  partly  to  maintain, 
and  partly  to  acquire,  a  total  immunity  from  forfeiture  and 
corruption  of  blood :  which  the  houfe  of  lords  as  firmly  re- 
lifted.  At  length  a  compromife  was  agreed  to,  which  is 
eftablifhed  by  this  ftatute,  viz,  that  the  fame  crimes,  and  no 
other,  fhould  be  treafon  in  Scotland  that  are  fo  in  England ; 
and  that  the  Englifh  forfeitures  and  corruption  of  blood 
ihould  take  place  in  Scotland,  till  the  death  of  the  then  pre- 
tender 5  and  then  ceafe  throughout  the  whole  of  Great  Bri- 
tain c:  the  lords  artfully  propofing  this  temporary  claufe,  in 
[  3^5  ]  hopes  (it  is  faidf)  that  the  prudence  of  fucceeding  parlia- 
ments would  make  it  perpetual  s.  This  has  partly  been  done 
by  the  ftatute  17  Geo.  II.  c.  39.  (made  in  the  year  preceding 
the  late  rebellion)  the  operation  of  thcfe  indemnifying  claufes 
being  thereby  ftill  farther  fufpended,  till  the  death  of  tire 
fons  of  the  pretender11  (3). 

c  Burnet's  Hift.  A.  D.  1709.  provifion  were  defended  at  the  time, 

f  Confidcrations  on  the  law  of  for-  with  much  learning  and  ftrength  of  ar~ 

feiture,  6.  guraenr,  in  th:  cenf  derations  on  the  law 

£  See  Foft.  250.  of  forfeiture,  firtt  pubiifhed  A.  D.  1744 

h  The  juftice  and  expediency  of  this  (See  Vol.  I.  pag.  244.) 


(3)  By  the  39  Geo.  III.  c.  93.  the  claufe  in  the  7  Ann.  c.  21. 
and  that  in  the  17  Geo.  II.  c.  39.  limiting  the  periods  when  for- 
feiture for  treafon  fhould  be  abolithed,  are  repealed.  So  the  law 
of  forfeiture  in  cafes  of  high  treafon  is  now  the  fame  as  it  was  by 
the  common  law,  or  as  it  flood  prior  to  the  feventh  year  of  the 
reign  of  queen  Anne. 
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In  petit  treafon  and  felony,  the  offender  al fo  forfeits  all 
his  chattel  interefts  abfolutely,  and  the  profits  of  all  eftates 
of  freehold  during  life ;  and,  after  his  death,  all  his  lands 
and  tenements  in  fee  fimple  (but  net  thofe  in  tail)  to  the 
crown,  for  a  very  fhort  period  of  time :  for  the  king  (halt 
have  them  for  a  year  and  a  day,  and  may  commit  therein 
what  wafte  he  pieafes  ;  which  is  called  the  king's  year,  day, 
and  W($cK  Formerly  the  king  had  only  a  liberty  of  com- 
mitting wafte  on  the  lands  of  felons,  by  pulling  down  their 
houfes,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And  a  punifhment  of  a 
fimilar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel k  and  Ezra  1 ;  which,  befides  the  pain  of 
death  inflicted  on  the  delinquents  there  fpecified,  ordain, 
"  that  their  houfes  (hall  be  made  a  dunghill."  But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed 
in  the  reign  of  Henry  the  fir  ft,  in  this  kingdom,  that  the 
king  (hould  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  deitruction  he  wasotherwife  at  liberty  to 
commit m :  and  therefore  magna  charta n  provides,  that  the 
king  (hall  only  hold  fuch  lands  for  a  year  and  a  day,  and 
then  reftore  them  to  the  lord  of  the  fee  ;  without  any  men- 
tion made  of  wafte.  But  the  ftatute  1 7  Edw.  II.  de  praero- 
gailva  regis  feems  to  fuppofe,  that  the  king  mall  have  his 
year,  day,  andwd.de:  and  not  the  year  and  day  injlead  cf^  ^gg  ] 
wafte.  Which  fir  Edward  Coke  (and  the  author  of  the  mir- 
ror before  him)  very  juftiy  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  the  royal  prerogative  °.  This 
year,  day,  and  wafte  are  now  ufually  compounded  for  \  but 
orherwife  they  regularly  belong  to  the  crown  and,  after 
their  expiration,  the  land  would  naturally  have  defcended  to 
the  heir,  (as  in  gavelkind  tenure  it  ftill  does,)  did  not  it's 
feodal  quality  intercept  fuch  defcent,  and  give  it  by  way  of 

*  \  Tnfl.  37.  «  Mirr.  c  4,  §  t6.  Fie:.  1. 1,  &  ggt 

%  ch.  iii.  v.  ja.  n  9  Hen.  III.  c.  Z2. 

i  ch.  vi.  v.  iz.  0  Mirr.  c.  $«  §*.    2  lnft>  37- 
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cfcheat  to  the  lord.  Thefe  forfeitures  for  felony  do  alfo  arife 
only  upon  attainder :  and  therefore  a  felo  de  fe  forfeits  no 
lands  of  inheritance  or  freehold,  for  he  never  is  attainted  as 
a  felon  p.  They  likewife  relate  back  to  the  time  of  the  of- 
fence committed,  as  well  as  forfeitures  for  treafon  ;  fo  as  to 
avoid  all  intermediate  charges  and  conveyances.  This  may 
be  hard  upon  fuch  as  have  unwarily  engaged  with  the  of- 
fender :  but  the  cruelty  and  reproach  mull  lie  on  the  part,  not 
of  the  law,  but  of  the  criminal ;  who  has  thus  knowingly 
and  difhoneftly  involved  others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  eftates,  created  by 
the  common  law,  as  confequential  upon  attainders  by  judg- 
ment of  death  or  outlawry.  I  here  omit  the  particular  for- 
feitures created  by  the  ftatutes  of  praemunire  and  others  :  be- 
caufe  I  look  upon  them  rather  as  apart  of  the  judgment  and 
penalty,  inflicted  by  the  refpe£Hve  ftatutes,  than  as  confe- 
rences of  fuch  judgment ;  as  in  treafon  and  felony  they  are- 
But  I  fhall  juft  mention,  as  a  part  of  the  forfeiture  of  real 
eftates,  the  forfeiture  of  the  profits  of  lands  during  life  : 
which  extends  to  two  other  inftances,  befides  thofe  already 
fpoken  of,  mifprifion  of  treafon^,  and  ftriking  in  W eftminfter- 
hall,  or  drawing  a  weapon  upon  a  judge  there,  fitting  in  the 
king's  courts  of  juiiice  r. 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one 
of  the  higher  kinds  of  offence  :  in  high  treafon  or  mifprifion 
"]  thereof,  petit  treafon,  felonies  of  all  forts  whether  clergyable 
or  not,  felf-murder  or  felony  de  fe,  petit  larciny,  {landing 
mute,  and  the  above-mentioned  offences  of  ftriking,  $5V.  in 
Weftminftcr-hall.  ¥  or  flight  alfo,  on  an  accufation  of  trea- 
fon, felony,  or  even  petit  larciny,  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  tb$ 
party  {hall  forfeit  his  goods  and  chattels :  for  the  very  flight 
is  an  offence,  carrying  with  it  a  ftrong  prefumption  of  guilt* 
and  is  at  leaft  an  endeavour  to  elude  and  ftifle  the  courfe  of 
juftice  prefcribed  by  the  law.    But  the  jury  very  feldom  find 


P  3  IrJt.  55,  q  ibid.  218.  *  Ibid.  i4r. 
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the  flight f :  forfeiture  being  looked  upon,  fince  the  vaft 

mcieafe  of  perfonal  property  of  late  years,  as  too  large  a 

penalty  for  an  offence,  to  which  a  man  is  prompted  by  the 

natural  love  of  liberty. 

There  is  a  remarkable  difference  or  two  between  the  for- 
feiture of  lands,  and  of  goods  and  chattels.  1.  Lands  are 
forfeited  upon  attainder,  and  not  before  :  goods  and  chattels 
are  forfeited  by  conviclion.  Becaufe  in  many  of  the  cafes 
where  goods  are  forfeited,  there  never  is  any  attainder  \  which 
happens  only  where  judgment  of  death  or  outlawry  is  given  i 
therefore  in  thofe  cafes  the  forfeiture  muft  be  upon  convic- 
tion, or  not  at  all ;  and  being  neceffarily  upon  conviction 
in  thofe,  it  is  fo  ordered  in  all  other  cafes,  for  the  law 
loves  uniformity.  2.  In  outlawries  for  treafon  or  felony, 
lands  are  forfeited  only  by  the  judgment :  but  the  goods  and 
chattels  are  forfeited  by  a  man's  being  firft  put  in  the  exigent, 
without  Haying  till  he  is  quint 0  exa£lus>  or  finally  outlawed  % 
for  the  fecreting  himfelf  fo  long  from  juftice,  is  conftrued 
a  flight  in  law  s.  3.  The  forfeiture  of  lands  has  relation  to 
the  time  of  the  fact  committed,  fo  as  to  avoid  all  fubfequent 
fales  and  incumbrances  :  but  the  forfeiture  of  goods  and 
chattels  has  no  relation  backwards  ;  fo  that  thofe  only  which 
a  man  has  at  the  time  of  conviction  {hall  be  forfeited.  There- 
fore  a  traitor  or  felon  may  bona  fide  fell  any  of  his  chattels* 
real  or  perfonal,  for  the  fuftenance  of  himfelf  and  family  be- 
tween the  fact  and  conviction  c :  for  perfonal  property  is  of 
fo  fluctuating  a  nature,  that  it  pafTes  through  many  hands  in  [ 
a  Ihort  time  \  and  no  buyer  could  be  fafe,  if  he  were  liable 
to  return  the  goods  which  he  had  fairly  bought,  provided  any 
of  the  prior  vendors  had  committed  a  treafon  or  felony.  Yet 
if  they  be  collufively  and  not  bona  fide  parted  with,  merely  to 
defraud  the  crown,  the  law  (and  particularly  the  ftatute  1 3 
Eliz.  c.  5.)  will  reach  them  ;  for  they  are  all  the  while  rruly 
and  fubftantially  the  goods  of  the  offender  :  and  as  he,  if  ac- 
quitted, might  recover  them  himfelf,  as  not  parted  with  for 

f  Staandf.  P.  Ck  183.  b.  *  3'lnft.  232.  I  z  Hawk.  P.  C.  454. 
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a  good  confideration ;  fo  in  cafe  he  happens  to  be  convi&ed, 
the  law  will  recover  them  for  the  king. 

II.  Another  immediate  confequence  of  attainder  is  the? 
corruption  of  bloody  both  upwards  and  downwards  ;  fo  that  an 
attainted  perfon  can  neither  inherit  lands  or  other  here- 
ditaments from  his  ancelfors,  nor  retain  thofe  he  is  already 
.in  poffeffion  of,  nor  tranfmit  them  by  defcent  to  any  heir  -r 
but  the  fame  feall  efcheat  to  the  lord  of  the  fee,,  fubjeft  to 
the  king's  fuperior  right  of  forfeiture :  and  the  perfon 
attainted  fhall  alfo  obftruft  all  defcents  to  his  pofterity, 
wherever  they  are  obliged  to  deswe  a  title  through  him  to 
a  remoter  aneeftor  u. 


This  is  one  of  thofe  notions  which  our  laws  have  adopted 
from  the  feodai  conftitutions,  at  the  time  of  the  Nor- 
man conqueft ;  as  appears  from  it's  being  unknown  in  thofe 
tenures  which  are  indifputably  Saxon,  or  gavelkind  :  where- 
in, though  by  treafon,  according  to  the  antient  Saxon  laws, 
the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  defcents,  enfues  *,  and,  on  judgment  of 
mere  felony,  no  efcheat  accrues  to  the  lord.  And  therefore, 
as  every  other  opprefBve  mark  of  feodai  tenure  is  now  hap- 
pily worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  tha* 
this  corruption  of  bloody  with  all  it's  connected  confequences, 
not  only  of  prefent  efcheat,  but  of  future  incapacities  of  in- 
heritance even  to  the  twentieth  generation,  may  in  procefs  of 
time  be  abolifned  by  a£t  of  parliament :  as  it  (lands  upon  a 
very  different  footing  from  the  forfeiture  oF  lands  for  high 
L  3^9  ]  treafon,  affefting  the  king's  perfon  or  government.  And 
indeed  the  legiilature  has*  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion ;  by  enatt- 
ing,  that,  in  certain  treafons  refpedling  the  papal  fupremacyw 
and  the  public  coinx,  and  in  many  of  the  new-made  felo- 
nies, created  fince  the  reign  of  Henry  the  eighth  by  aft  of 

*  See  Vol.  II.  pag.  25 r.  *  Stat.  5  Eliz.  c.  11.  18  FJiz.  c.  1.8  & 

^  Stat,  5  Elu.  c,  U  9  W.  ill.  c,  i6,  15  &  16  Geo.  II.  c.  2%, 
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parliament,  corruption  of  blood  mall  be  faved.  But  as  in 
ibme  of  the  a£ts  for  creating  felonies  (and  thofe  not  of  the 
,moft  atrocious  kind)  this  faving  was  negle&ed,  or  forgot- 
ten,  to  be  made,  it  feems  to  be  highly  reafonable  and  ex- 
pedient to  antiquate  the  whole  of  this  doftrine  by  one 
undiftinguifhing  law  :  efpecially  as  by  the  afore-mentioned 
ftatute  of  7  Ann.  c.  21.  (the  operation  of  which  is  poft- 
poned  by  ftatute  17  Geo.  II.  c.  39.)  after  the  death  of  the 
fons  of  the  late  pretender,  no  attainder  for  treafon  will  ex- 
tend to  the  difinheriting  any  heir,  nor  the  prejudice  of  any 
perfon,  other  than  the  offender  himfelf  which  virtually 
aboltfhes  all  corruption  of  blood  for  treafon,  though  (unlefs 
the  legiflature  fliould  interpofe)  it  will  (till  continue  for 
many  forts  of  felony  (4) . 

(4)  The  law  of  forfeiture  in  high  treafon  is  reftored.  i$ee  anit 
P-  3S5.  n.  y 
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CHAPTER   THE  THIRTIETH. 

of  REVERSAL  of  JUDGMENT. 


"\1I7E  are  next  to  confider  how  judgments,  with  their  fe- 
veral  connected  confequences,  of  attainder,  forfeiture, 
and  corruption  of  blood,  may  be  fet  afide.  There  are  two 
ways  of  doing  this  ;  either  by  falfifying  or  reverlmg  the 
judgment,  or  elfe  by  reprieve  or  pardon. 

A  judgment  may  be  falfified,reverfed,or  avoided,  in  the 
firft  place,  without  a  writ  of  error  >  for  matters  foreign  to  or 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  it ;  fo 
that  they  cannot  be  affigned  for  error  in  the  fuperior  court, 
which  can  only  judge  from  what  appears  in  the  record  it- 
felf :  and  therefore,  if  the  whole  record  be  not  certified,  or 
not  truly  certified,  by  the  inferior  court,  the  party  injured 
thereby  (in  both  civil  and  criminal  cafes)  may  allege  a  dimi- 
nution of  the  record,  and  caufe  it  to  be  rectified.  Thus,  if 
any  judgment  whatever  be  given  by  perfons,  who  had  no 
good  commiffion  to  proceed  againft  the  perfon  condemned, 
it  is  void  y  and  may  be  falfified  by  fhewing  the  fpecial  matter, 
without  writ  of  error.  As,  where  a  commiffion  iffues  to  A 
and  B,  and  twelve  others,  or  any  two  of  them,  of  which  A 
or  B  fhall  be  one,  to  take  and  try  indictments  *,  and  any  of 
the  other  twelve  proceed  without  the  interpofition  or  prefence 
[  39 1  1  °^  e^er  ^>  or  B  :  in  this  cafe  all  proceedings,  trials,  con- 
victions, and  judgments  are  void  for  want  of  a  proper  autho- 
rity in  the  commiffioriers,  and  may  be  falfified  upon  bare 

infpection 
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infpe&ion  without  the  trouble  of  a  writ  of  error a  ;  it  being  a 
high  mifdemefnor  in  the  judges  fo  proceeding,  and  little  (if 
any  thing)  fhort  of  murder  in  them  all,  in  cafe  the  perfon  fo 
attainted  be  executed  and  fuffer  death.  So  likewife  if  a  man 
purchafes  land  of  another;  and  afterwards  the  vendor  is, 
cither  by  outlawry  or  his  own  confefiion,  convicted  and  at- 
tainted of  treafon  or  felony  previous  to  the  faie  or  alienation  ; 
whereby  fuch  land  becomes  liable  to  forfeiture  or  efcheat : 
now,  upon  any  trial  the  purchafer  is  at  liberty,  without 
bringing  any  writ  of  error,  to  falfify  not  only  the  time  of  the 
felony  or  treafon  fuppofed,  but  the  very  point  of  the  felony 
or  treafon  itfelf ;  and  is  not  concluded  by  the  confefiion  or 
the  outlawry  of  the  vendor  ;  though  the  vendor  himfelf  is 
concluded,  and  not  fuffered  now  to  deny  the  fa£t,  which  he 
has  by  confefiion  or  flight  acknowledged.  But  if  fuch  attain- 
der of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers, 
the  alienee  cannot  be  received  to  falfify  or  contradict  the  faff 
of  the  crime  committed  ;  though  he  is  at  liberty  to  prove  a 
miflake  in  time,  or  that  the  offence  was  committed  after  the 
alienation,  and  not  before  b. 

Secondly,  a  judgment  may  be  reverfed,  by  writ  of  error  : 
which  lies  from  all  inferior  criminal  jurifdictions  to  the  court 
of  king's  bench,  and  from  the  king's  bench  to  the  houfe  of 
peers  ;  and  may  be  brought  for  notorious  miftakes  in  the 
judgment  or  other  parts  of  the  record :  as  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment. of  felony, 
or  for  other  lefs  palpable  errors  *,  fuch  as  any  irregularity, 
omiffion,  or  want  of  form  in  the  procefs  of  outlawry,  or  pro- 
clamations the  want  of  a  proper  addition  to  the  defendant's 
name,  according  to  the  ftatute  of  additions;  for  not  properly 
naming  the  fherifF  or  other  officer  of  the  court,  or  not  duly 
defcribing  where  his  county  court  was  held ;  for  laying  an 
offence,  committed  in  the  time  of  the  late  king,  to  be  done 
againft  the  peace  of  the  prefent ;  and  for  many  other  fimilar 
caufes,  which  (though  allowed  out  of  tendernefs  to  life  and  [  ^92  ] 
a  z  Hawk.  P.  C.  459.  *  3  Inft.  231,    1  Hal.  P.  C,  361. 
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liberty)  arc  not  much  to  the  credit  or  advancement  of  the 
national  juftice.  Thefe  writs  of  error,  to  reverfe  judgements 
iri  cafe  of  mifdemefnors,  are  not  to  be  allowed  of  courfe, 
jfmt  on  fufEcient  probable  caufe  fhewn  to  the  attorney-gene^ 
ral  ;  and  then  they  are  underftood  to  be  grantable  of  com- 
mon right,  and  ex  debito  juftiiiae.  But  writs  of  error  to  re- 
verfe attainders  in  capital  cafes  are  only  allowed  ex  gratia  ; 
and  not  without  exprefs  warrant  under  the  king's  fign  ma- 
nual, or  at  leaft  by  the  confent  of  the  attorney-general  c, 
Thefe  therefore  can  rarely  be  brought  by  the  party  himfelf, 
efpecially  where  he  is  attainted  for  an  offence  againft  the 
{late  :  but  they  may  be  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  favourable  times  \  which  may  be 
fpme  confolation  to  his  family.  But  the  eafier,  and  more 
effectual  way,  is, 

Lastly,  to  reverfe  the  attainder  by  aft  of  parliament. 
This  may  be  and  hath  been  frequently  done,  upon  motives 
of  dompaffion,  or  perhaps  from  the  zeal  of  the  times,  after  a 
fudden  revolution  in  the  government,  without  examining  too 
clofely  into  the  truth  or  validity  of  the  errors  affigned.  And 
fometimes,  though  the  crime  be  univerfally  acknowledged  and 
confeffed,  yet  the  merits  of  the  criminal's  family  fhall  after 
his  death  obtain  a  reftitution  in  blood,  honours,  and  eftate, 
or  fome,  or  one  of  them,  by  aft  of  parliament  *,  which  (fo 
far  as  it  extends)  has  all  the  effect  of  reverfing  the  attainder, 
without  cafting  any  reflections  upon  the  juftice  of  the  pre- 
ceding fentence  (i). 

The  effeft  of  falfifying,  or  reverfing,  an  outlawry  is  that 
the  party  fhall  be  in  the  fame  plight  as  if  he  had  appeared 
tipori  capias:  and,  if  it  be  before  plea  pleaded,  he  fhall 
be  put  ro  plead  to  the  indiftment ;  if  after  conviftion,  he 

e  i  Vern.  170.  175. 


( 1 )  This  has  been  lately  clone  with  fefped  to  the  forfeited  eftates 
13  Scotland,  by  ftatute  t.\  Geo*  III.  C.57. 
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fhall  receive  the  fentence  of  the  law :  for  all  the  other  pro- 
ceedings, except  only  the  procefs  of  outlawry  for  his  non-ap- 
pearance, remain  good  and  effe£hial  as  before.  But  when  [393  ] 
judgment,  pronounced  upon  conviclion,  is  falfified  or  re- 
verfed,  all  former  proceedings  are  abfolutely  fet  afide,  and 
the  party  (lands  as  if  he  had  never  been  at  all  accufed  \  re- 
ftored  in  his  credit,  his  capacity,  his  blood,  and  his  eftates  : 
with  regard  to  which  laft,  though  they  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with 
as  little  ceremony  as  he  might  enter  upon  a  difieifor d.  But 
he  {till  remains  liable  to  another  profectition  for  the  fame 
offence  :  for,  the  firft  being  erroneous,  he  never  was  in  jeo- 
pardy thereby* 

*  2  Hawk,  P.  C  462. 
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CHAPTER  THE  THIRTY-FIRST. 


of  REPRIEVE  and  PARDON. 


/*T**HE  only  other  remaining  ways  of  avoiding  the  execur 
«**    tion  of  the  judgment  are  by  a  reprieve,  or  a  pardon  -y 
whereof  the  former  is  temporary  only,  the  latter  permanent. 

I.  A  reprieve,  from  reprendre,  to  take  back,  is  the  with- 
drawing of  a  fentence  for  an  interval  of  time  :  whereby  the 
execution  is  fufpended.  This  may  be,  firft,  ex  arbitrio  ju di- 
ets ;  either  before  or  after  judgment :  as,  where  the  judge  is 
not  fatisfied  with  the  verdict,  or  the  evidence  is  fufpicious, 
or  the  indictment  is  infufficient,  or  he  is  doubtful  whether 
the  offence  be  within  clergy  \  or  fometimes  if  it  be  a  fmall 
felony,  or  any  favourable  circumftances  appear  in  the  crimi- 
nal's character,  in  order  to  give  room  to  apply  to  the  crown 
for  either  an  abfolute  or  conditional  pardon.  Thefe  arbitrary 
reprieves  may  be  granted  or  taken  off  by  the  juftices  of  gaol 
delivery,  although  their  feffion  be  finifhed,  and  their  com- 
miffion  expired :  but  this  rather  by  common  ufage,  than  of 
ftria  right  \ 

Reprieves  may  alfo  be  ex  neccjjitate  legis ;  as,  where  a 
woman  is  capitally  convicted,  and  pleads  her  pregnancy  ; 
though  this  is  no  caufe  to  ftay  the  judgment,  yet  it  is  to 
refpite  the  execution  till  (he  be  delivered.    This  is  a  mercy 

a  z  Hal.  P.  C.  412, 
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dictated  by  the  law  of  nature,  in  favor  em  prolis  :  and  there- 
fore no  part  of  the  bloody  proceedings,  in  the  reign  of  queen 
Mary,  hath  been  more  juftly  detefted  than  the  cruelty,  that 
was  exercifed  in'the  ifland  of  Guernfey,  of  burning  a  wo- 
man big  with  child  :  and  when,  through  the  violence  of  the 
flames,  the  infant  fprang  forth  at  the  (lake,  and  was  preferved 
by  the  byftanders,  after  fome  deliberation  of  the  priefts  who 
affifted  at  the  facriflce,  they  caft  it  again  into  the  fire  as  a 
young  heretic  b.    A  barbarity  which  they  never  learned  from 
the  laws  of  undent  Rome,  which  direct c,  with  the  fame 
humanity  as  our  own,  "  quod praegnantis  mulieris  damnatae 
«  poena  differ  atur,  quoad  pari  at  "  which  doctrine  has  alfo 
prevailed  in  England,  as  early  as  the  firft  memorials  of  our 
iaw  will  reach  d.    In  cafe  this  plea  be  made  in  flay  of  execu- 
tion, the  judge  muft  direcl:  a  jury  of  twelve  matrons  or  dif- 
creet  women  to  enquire  the  fair. :  and  if  they  bring  in  their 
verdict:  quick  with  child  (for  barely,  with  child,  uniefs  it  be 
alive  in  the  womb,-  is  not  fufficient)  execution  (hall  be  ftald 
generally  till  the  next  feffion  ;  and  fo  from  feffion  to  feffion, 
till  either  fhe  is  delivered,  or  proves  by  the  courfe  of  nature, 
not  to  have  been  with  child  at  all.   But  if  fhe  once  hath  had 
the  benefit  of  this  reprieve,  and  been  delivered,  and  after- 
wards becomes  pregnant  again,  fhe  fhail  not  be  entitled  to 
the  benefit  of  a  farther  refpite  for  that  caufe  e.    For  (he  may 
now  be  executed  before  the  child  is  quick  in  the  womb  y  and 
mail  not,  by  her  own  incontinence,  evade  the  fentence  of 
juftice  (1). 

1  Another  caufe  of  regular  reprieve  is,  if  the  offender  be- 
come non  compos,  between  the  judgment  and  the  award  of 

t>  Fox,  Adls  and  Man.  J  Flet.  At.  c.  38. 

c  Ff.  48.  19.  3.  €  1  Hal.  P.  C.  369, 


(1)  As  the  execution  of  the  law  in  the  firft  inftance  is  refpited 
not  from  a  regard  for  the  mother,  but  from  tendernefs  towards  the 
innocent  infant ;  if  then  it  mould  happen  that  fhe  becomes  quick 
of  a  fecond  child,  this  furely  is  as  much  an  objeft  of  companion 
and  humanity  as  the  firft, 

execution : 
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execution f:  for  regularly,  as  was  formerly  s  obferved, 
though  a  man  be  compos  when  he  commits  a  capital  crime, 
yet  if  he  becomes  non  compos  after,  he  {hall  not  be  indifted  ; 
if  after  indi&ment,  he  fhail  not  be  convicted  ;  if  after  con- 
viction, he  {hall  not  receive  judgment ;  if  after  judgment,  he 
[.396  ]  fhall  not  be  ordered  for  execution:  for  "  furiofus  foh  furore 
M  punitur"  and  the  law  knows  not  but  he  might  have  of- 
fered fome  reafon,  if  in  his  fenfes,  to  have  flayed  thefe  re-, 
fpective  proceedings.  It  is  therefore  an  invariable  rule, 
when  any  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prifoner  what  he  hath 
to  allege,  why  execution  fhould  not  be  awarded  againft  him : 
and  if  he  appears  to  be  infane,  the  judge  in  his  difcretion 
may  and  ought  to  reprieve  him  (2).  Or,  the  party  may  plead  iii 
bar  of  execution  ;  which  plea  may  be  either  pregnancy,  the 

*  1  Hal.  P,  C.  370.  %  See  pag.  24. 


(2)  By  the  39  ef  40  Geo.  3.  c.  94.  it  is  enafted,  that  in  all 
trials  for  treafon,  murder,  and  felony,  if  evidence  is  produced  th3t 
the  prifoner  was  infane,  and  he  is  acquitted,  the  jury  lhall  be  re- 
quired to  find  fpecially,  whether  he  was  infane  at  the  commiffion 
of  the  dime,  and  to  declare  that  he  was  acquitted  on  that  account ; 
and  if  they  fo  find,  the  court  fhall  order  the  prifoner  to  be  con- 
fined in  fuch  place  and  manner  as  it  fhall  think  fit,  till  his  majefty 
gives  further  orders  with  refped  to  the  cuflody  of  the  lunatic. 

The  fame  may  be  done  with  prifoners  found  infane  upon  arraign- 
ment, or  brought  before  the  court  for  want  of  profecution. 

And  where  infane  perfons  manifeft  a  purpofe  of  committing  fome 
indidlable  crime,  they  may  be  committed  by  one  juftice,  and  (hall 
not  be  bailed  but  by  the  fame  together  with  another  juftice,  or  by 
the  feflions,  one  of  the  judges,  or  the  chancellor. 

Where  there  is  reafon  to  apprehend  danger  to  his  majefty 's  per- 
fon  from  the  intrufion  of  any  lunatic,  and  this  appears  upon  his 
examination  before  the  privy-council,  or  one  of  the  fecretaries  of 
ftate,  the  chancellor  may  iflue  a  commiffion  of  lunacy  to  inquire 
whether  fuch  perfon  is  infane,  and  whether  danger  may  be  appre- 
hended to  his  majefty;s  perfon  :  and  if  a  jury  fo  find,  the  chancel- 
lor may  take  order  for  the  fafe  cuftody  of  the  lunatic  as  long  as 
there  is  reafon  to  apprehend  fuch  danger. 

king's 
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king's  pardon,  an  a£t  of  grace,  or  diverfity  of  perfon,  viz, 
that  he  is  not  the  fame  as  was  attainted,  and  the  like.  In 
this  laft  cafe  a  jury  fhall  be  impanelled  to  try  this  collateral 
iffue,  namely,  the  identity  of  his  perfon  ;  and  not  whether 
guilty  or  innocent ;  for  that  has  been  decided  before.  And 
in  thefe  collateral  iflues  the  trial  mall  be  injlanter  h,  and  no 
time  allowed  the  prifoner  to  make  his  defence  or  produce  his 
witneffes,  unlefs  he  will  make  oath  that  he  is  not  the  perfon 
attainted  * :  neither  fhall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prifoner  J  \  though  formerly  fuch  chal- 
lenges were  held  to  be  allowable,  whenever  a  man's  life 
was  in  queftion  k. 

II.  If  neither  pregnancy,  infinity,  non-identity,  nor  other 
plea  will  avail  to  avoid  the  judgment,  and  ftay  the  execu- 
tion confequent  thereupon,  the  laft  and  fureft  refort  is  in 
the  king's  molt  gracious  pardon ;  the  granting  of  which  is 
the  moil  amiable  prerogative  of  the  crown.  Law  (fays  an 
able  writer)  cannot  be  framed  on  principles  of  compaffion  to 
guilt:  yetjuftice,  by  the  conflitution  of  England,  is  bound 
to  be  adminiftered  in  mercy  :  this  is  promifed  by  the  kkig  in 
his  coronation  oath,  and  it  is  that  act  of  his  government 
which  is  the  molt  perfonal,  and  moft  entirely  his  own  k  The 
king  himfelf  condemns  no  man ;  that  rugged  talk  he  leaves 
to  his  courts  of  juftice  :  the  great  operation  of  his  fceptre  is 
mercy.  His  power  of  pardoning  was  faid  by  our  Saxon  an-  [  397  J 
cellors  m  to  be  derived  a  lege  fuae  dignitatis  :  and  it  is  declared 
in  parliament,  by  ftatute  27  Hen.  VIII.  c.  24.  that  no  other 
perfon  hath  power  to  pardon  or  remit  any  treafon  or  fe- 
lonies whatsoever;  but  that  the  king  hath  the  whole  and 
fole  power  thereof,  united  and  knit  to  the  imperial  crown 
of  this  realm11. 

*  r  Sid.  72.    See  Append.  §  3,  m  LI.  Edw.  Conf.  c.  18. 

i  Foft.  42.  n  And  this  power  belongs  only  to  a 

j  I  Lev.  61.    Foft.  42.  46.  king  de  fa&n,  and  not  to  a  king  dt  }i>re 

*  Staundf.  P.  C  163.  Co.  Lti$.4$$.  during  tt*  time  of  ufurpation.  (Brc 
Hal.  Sum.  259.  Ahti  &  charter  dt  pardon,  22.) 

1  Law  of  forfeit.  99^ 
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This  is  indeed  one  of  the  great  advantages  of  monarchy 
in  general,  above  any  other  form  of  government ;  that  there 
is  a  magiftrate,  who  has  it  in  his  power  to  extend  mercy^ 
wherever  he  thinks  it  is  dcferved  :  holding  a  court  of  equity 
In  his  own  breaft,  to  foften  the  rigour  of  the  general  law,  in 
fiich  criminal  cafes  as  merit  an  exemption  from  punifhment. 
Pardons  (according  to  fome  theorifts  °)  fhould  be  excluded 
m  a  perfect  legiilation,  where  punifhments  are  mild  but  cer- 
tain :  for  that  the  clemency  of  the  prince  feems  a  tacit  difap- 
probation  of  the  laws.   But  the  exclufion  of  pardons  mud 
neceflarily  introduce  a  very  dangerous  power  in  the  judge  or 
jury,  that  of  confirming  the  criminal  law  by  the  fpirit  inftead 
of  the  letter*' ;  or  elfe  it  mult  be  holden,  what  no  man  will 
ferioufly  avow,  that  the  fituation  and  circumftances  of  the 
offender  (though  they  alter  not  the  eflence  of  the  crime)  ought 
to  make  no  diftin£tion  in  the  punifhment.    In  democracies, 
however,  this  point  of  pardon  can  never  fubfift ;  for  there 
nothing  higher  is  acknowleged  than -the  magiftrate  who  ad- 
miniflers  the  laws  :  and  it  would  be  impolitic  for  the  power 
of  judging  and  of  pardoning  to  center  in  one  and  the  fame 
perfon.     This  (as  the  prefident  Montefquieu  obferve:  ^) 
would  oblige  him  very  often  to  contradict  himfelf,  to  make 
and  to  unmake  his  decifions  :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mafs  of  the  people  ;  as  they  would 
find  it  difficult  to  tell,  whether  a  prifoner  were  difcharged  by 
his  innocence,  or  obtained  a  pardon  through  favour.  In 
L  398  ]  Holland  therefore,  if  there  be  no  ftadtholder,  there  is  no 
power  of  pardoning  lodged  in  any  other  member  of  the  ft  ate. 
But  in  monarchies  the  king  afts  in  a  fuperior  fphere  ;  and 
though  he  regulates  the  whole  government  as  the  firft  mover, 
yet  he  does  not  appear  in  any  of  the  difagreeable  or  invidious 
parts  of  it.    Whenever  the  nation  fee  him  perfonally  en- 
gaged, it  is  only  in  works  of  legiilature,  magnificence,  or 
compafiion,    To  him  therefore  the  people  look  up  as  the 
fountain  of  nothing  but  bounty  and  grace :  and  thefe  re- 
peated acts  of  goodnefs,  coming  immediately  from  his  own 


w  Beccar.  cb.  46'. 


?  Ibid,  ch,  4. 


<*  Sp.  L.  h  6.  c.  5. 
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hand,  endear  the  fovereign  to  his  fubje&s,  and  contribute 
more  than  any  thing  to  root  in  their  hearts  that  filial  affec- 
tion, and  perfonal  loyalty,  which  are  the  furc  eftablilhment 
of  a  princee 

Under  this  head,  of  pardons,  let  us  briefly  confider, 
I .  The  objetl  of  pardon :  2.  The  manner  of  pardoning : 
3 .  The  method  of  allowing  a  pardon  :  4.  The  effecl  of  fuch 
pardon,  when  allowed. 

1.  And,  firft,  the  king  may  pardon  all  offences  merely 
againft  the  crown,  or  the  public  5  excepting,  1.  That,  to 
preferve  the  liberty  of  the  fubjecT:,  the  committing  any  man 
to  prifon  out  of  the  realm,  is  by  the  habeas  corpus  a£t, 
3 1  Car.  II.  c.  2.  made  a  praemunire^  unpardonable  even  by 
the  king.  Nor,  2.  can  the  king  pardon,  where  private  juf- 
tice  is  principally  concerned  in  the  profecution  of  offenders  : 
€C  non  potejl  rex  gratia  m  facer  e  cum  injuria  et  damno  aliorumx.J* 
Therefore  in  appeals  of  all  kinds  (which  are  the  fuit,  not  of 
the  king,  but  of  the  party  injured)  the  profecutor  may  re- 
leafe,  but  the  king  cannot  pardon  *.  Neither  can  he  pardon 
a  common  nuifance,  while  it  remains  unredreffed,  or  fo  as  to 
prevent  an  abatement  of  it ;  though  afterwards  he  may  remit 
the  fine:  becaufe  though  the  profecution  is  veiled  in  the 
king  to  avoid  multiplicity  of  fuits,  yet  (during  it's  continu- 
ance) this  offence  favours  more  of  the  nature  of  a  private 
injury  to  each  individual  in  the  neighbourhood,  than  of  a  [  399  ] 
public  wrong  K  Neither,  laflly,  can  the  king  pardon  an  of- 
fence againft  a  popular  or  penal  flatute,  after  information 
brought:  for  thereby  the  informer  hath  acquired  a  private 
property  in  his  part  of  the  penalty  v. 

There  is  alfo  a  reflriclion  of  a  peculiar  nature,  that  af- 
fects the  prerogative  of  pardoning,  in  cafe  of  parliamentary 
impeachments  5  viz.  that  the  king's  pardon  cannot  be  pleaded 
to  any  fuch  impeachment,  fo  as  to  impede  the  inquiry,  and 

r  3  Ijnh.  236,  c  2  Hawk.  r:C«  3()i. 

s  Ibid.  v  3  Infl.  338? 

flop 


399  Public  Book  IV, 

flop  the  profecution  of  great  and  notorious  offenders.  There- 
fore when,  in  the  reign  of  Charles  the  fecond,  the  earl  of 
Panby  was  impeached  by  the  houfe  of  commons  of  high 
treafon,  and  other  mifdemefnors,  and  pleaded  the  king's  par- 
don in  bar  of  the  fame,  the  commons  alleged  u,  "  that  there 
if  was  no  precedent,  that  ever  any  pardon  was  granted  to  any 
"  perfon  impeached  by  the  commons  of  high  treafon,  or  other 
<c  high  crimes,  depending  the  impeachment  "  and  thereupon 
refolved  w,  *  that  the  pardon  fo  pleaded  was  illegal  and  void, 
"  and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
u  the  commons  of  England for  which  refolution  they  af- 
figned  x  this  reafon  to  the  houfe  of  lords,  <c  that  the  fetting 
4<  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
'*  whole  ufe  and  effect  of  impeachments  :  for  fhould  this 
*c  point  be  admitted,  or  ftand  doubted,  it  would  totally  dii- 
(i  courage  the  exhibiting  any  for  the  future ;  whereby  the 
4<  chief  inftitution  for  the  prefervation  of  the  government 
H  would  be  deftroyed."     Soon  after  the  revolution,  the 
commons  renewed  the  fame  claim,  and  voted  y,  "  that  a 
pardon  is  not  pleadable  in  bar  of  an  impeachment. "  And, 
at  length,  it  was  ena&ed  by  the  a£tof  fettlement,  12  &  13 
W.  III.  c.  2.  "  that  no  pardon  under  the  great  feal  of  Eng- 
-**  land  {hall  be  pleadable  to  an  impeachment  by  the  commons 
"  in  parliament."    But,  after  the  impeachment  has  been 
folemnly  heard  and  determined,  it  is  not  underftood  that  the 
[  400  3  king's  royal  grace  is  farther  reftrained  or  abridged:  for,  after 
the  impeachment  and  attainder  of  the  fix  rebel  lords  in  17 15, 
three  of  them  were  from  time  to  time  reprieved  by  the  crown, 
and  at  length  received  the  benefit  of  the  king's  moft  gracious 
pardon  (2). 

u  Com.  Journ.  28  Apr.  1679.  X  Com.  Jourrt.  26  May  1679. 

w  ibid.  5  May  1679.  y  Ibid.  6  June  1689. 


(2)  The  following  remarkable  record,  in  which  it  is  both  ac- 
knowledged by  the  commons  and  aflerted  by  the  king,  proves 
that  the  king's  prerogative  to  pardon  delinquents  conviSed  in 
impeachments,  is  as  ancient  as  the  conftitution  itfelf. 

Item 
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a.  As  to  the  Wdrifter  of  pardoning-  i.  Firit,  it  muit  be 
under  the  great  feal.  A  warrant  under  the  privy  feat,  or  fign 
manual,  though  it  may  be  a  fufficient  authority  to  admit  the 
party  to  hail,  in  order  to  plead  the  king's  pardon,  when  ob- 
tained in  proper  form,  yet  is  not  of  itfelf  a  complete  irrevo- 
cable pardon 7.  2.  Next,  it  is  a  general  rule,  that,  wherever  it 
may  reafonabiy  be  prefumed  the  king  is  deceived,  the  par- 
don is  void*.  Therefore  any  fuppreflion  of  truth,  or  fug- 
geftion  of  falfehood,  in  a  charter  of  pardon,  will  vitiate  the 
whole;  for  the  king  was  mifmformed  b.    3.  General  words 

*  5  Sr.  Tr.  166.  173.  a  2  Hawk.  P.  C.  383.  b  3  Inft.  23S. 

•ftim  trie  la  commune  a  nojlre  cut  feigneur  le  roi  que  nul pardon 
foH  grante  a  rnd'y  perfdi\e\  petit  tie  gr ancle,  font  ejle  de  Jon  counfeil 
et  feremente%,  et  fcnt  cmpefche%  en  cefl  prefent  parlement  de  vie  ne  de 
memhre>  fvn  ne  dc  raunceon,  de  forf allure  des  terres,  tenement,  liens  9 
01*  c.bateux,  kfyusuk  font  ou  ferront  trover  en  aucun  defaut  enc&ntre 
leurUgeance,  et  la  tenure  de  leur  dit  feremcnt ;  mats  q'ils  ne  ferront 
lammcs  confeilhrs  ne  officers  du  roi,  mais  en  tout  ouJle%  de  la  courts 
le  roi  ei  de  couf'd  as  toirz  jours.  Etfur  ceo  Jolt  en  prefent  parlement 
fait  ejlatut  syii [plefi  an  roi,  et  de  touz  auires  en  temps  a  venir  en  ca$ 
fmblablcs,  pur  prof t  du  roi  et  de  roialme. 

Rfponfio. — Le  roi  ent  fra  fa  volente,  come  mieltz  lui  femblera*  * 
Rot.  Pari.  50  Ed.  III.  n.  1 88. 

After  the  lords  have  delivered  their  fentence  of  guilty,  the  com- 
mons have  the  power  of  pardoning  the  impeached  convict,  by  re- 
fining to  demand  judgment  againlt  him,  for  no  judgment  can  be 
pronounced  by  the  lords  till  it  is  demanded  by  the  commons* 
Lord  Macclesfield  was  found  guilty  without  a  diifenting  voice  ia 
the  houfe  of  lords ;  but  when  the  queilion  was  afterwards  propofed 
in  the  houfe  of  commons,  that  this  houfe  -will  demand  judgment 
of  the  lords  againfl  Thomas  earl  of  Macclesfield \  it  occafioned  a 
warm  debate,  but  (the  previous  queftion  being  firil  moved)  it  was 
carried  in  the  affirmative  by  a  majority  of  136  voices  againft  65. 
Comm.  Journ.  27  May  1 725.  6  H.  St.  Jr.  762.  In  the  impeach* 
merit  of  Warren  Haftings,  efq.  it  was  decided,  after  much  ferious 
and  learned  inveiligation  and  difcufTion,  by  a  very  great  majority 
in  each  houfe  of  parliament,  that  an  impeachment  was  not  abated 
by  a  dnTolution  of  the  parliament,  though  aim  oft  all  the  legal 
trnracters  of  each  houfe  voted  in  the  minorities., 

Vol.  IV,  l  i  have 
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have  alfo  a  very  imperfect  effedt  in  pardons.    A  pardon  of 
all  felonies  will  not  pardon  a  conviction  or  attainder  of  fe- 
lony *,  (for  it  is  prefumed  the  king  knew  not  of  thofe  proceed- 
ings;) but  the  conviction  or  attainder  muft  be  particularly 
mentioned  c ;  and  a  pardon  of  felonies  w*M  not  include  pi- 
racy d ;  for  that  is  no  felony  punifhable  at  the  common  law. 
4.  It  is  alfo  enacted  by  ftatute  13  Rip.  II.  ft.  2%  c.  1.  that  no 
pardon  for  treafon,  murder,  or  rape  mall  be  allowed,  unlefs 
the  offence  be  particularly  fpecined  therein  ;  and  particularly 
511  murder  it  mall  be  exprefied,  whether  it  was  committed 
by  lying  in  wait,  aflault,  or  malice  prepenfe.    Upon  which 
fir  Edward  Coke  obferves  c,  that  it  was  not  the  intention  of 
the  parliament  that  the  king  mould  ever  pardon  murder  un- 
der thefe  aggravations  *,  and  therefore  they  prudently  laid  the 
pardon  under  thefe  reftrictions,  becaufe  they  did  not  conceive 
it  poffible  that  the  king  would  ever  excufe  an  offence  by 
name,  which  was  attended  with  fuch  high  aggravations. 
And  it  is  remarkable  enough,,  that  there  is  no  precedent  of 
a  pardon  in  the  regifter  for  any  other  homicide,  than  that 
[401]  which  happens  fe  defendendo  ox  per  infortunium;  to  which  two 
fpecies  the  king's  pardon  was  exprefsly  confined  by  the 
itatutes  2  Edw.  III.  c.  2.  and  14  Edw.  III.  c.  15.  which 
declare  that  no  pardon  of  homicide  fhall  be  granted,  but 
only  where  the  king  may  do  it  by  the  oath  of  his  crown  ;  that 
is  to  fay,  where  a  man  flayeth  another  in  his  own  defence, 
or  by  misfortune.    But  the  ftatute  of  Richard  the  fecond, 
before-mentioned,  enlarges  by  implication  the  royal  pov/er  : 
provided  the  king  is  not  deceived  in  the  intended  object:  of 
his  mercy.    And  therefore  pardons  of  murder  were  always 
granted  with  a  non  objhmte  of  the  ftatute  of  king  Richard* 
till  the  time  of  the  revolution  ;  when  the  doctrine  of  non  ob- 
jlantes  ceafmg,  it  was  doubted  whether  murder  could  be 
pardoned  generally :  but  it  was  determined  by  the  court  of 
king's  bench  f,  that  the  king  may  pardon  on  an  indictment 
of  murder,  as  well  as  a  fubject  may  difcharge  an  appeal. 
Under  thefe  and  a  few  other  reftrictions,  it  is  a  general  rule> 

c  2  Hawk.  P.  C.  383.  e  3  inft.  236. 

<I  1  Hawk.  P.  C.  99,  *  Salk.  499. 

thai 
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that  a  pardon  {hall  be  taken  mod  beneficially  for  the  fubjeft, 
and  moft  ftrongly  againft  the  king. 


A  pardon  may  alfo  be  cgnRihonhtx  that  is,  the  king  may 
extend  his  mercy  upon  what  terms  he  pleafes  *,  and  may  an- 
nex to  his  bounty  a  condition  either  precedent  or  fubfequent, 
on  the  performance  whereof  the  validity  of  the  pardon  will 
depend  :  and  this  by  the  common  law  %l  Which  prerogative 
is  daily  exerted  in  the  pardon  of  felons,  on  condition  of  being 
confined  to  hard  labour  for  a  ftatcd  time,  or  of  tranfportation 
to  fome  foreign  country  for  life,  or  for  a  term  of  years  ,  fuch 
tranfportation  or  banifhment h  being  allowable  and  warrant- 
ed by  the  habeas  corpus  aft,  31  Car.  II.  c.  2.  §  14.  and  both 
the  imprifonment  and  tranfportation  rendered  more  eafy  and 
effectual  by  ftatutes  8  Geo.  III.  c.  15.  and  19  Geo.  III. 
G-  74  (3)- 

3.  With  regard  to  the  manner  of  allowing  pardons ;  we 
may  obferve,  that  a  pardon  by  aft  of  parliament  is  more  be- 
neficial than  by  the  king's  charter  5  for  a  man  is  not  bound  [  40a  ] 
to  plead  it,  but  the  court  muft  ex  officio  take  notice  of  it 1 ; 
neither  can  he  lofe  the  benefit  of  it  by  his  own  /aches  or  neg- 
ligence, as  he  may  of  the  king's  charter  of  pardon  k.  The 
king's  charter  of  pardon  muft  be  fpecially  pleaded,  and  that 
at  a  proper  time  :  for  if  a  man  is  indifted,  and  has  a  pardon 
in  his  pocket,  and  afterwards  puts  himfelf  upon  his  trial  by 
pleading  the  general  iffue,  he  has  waived  the  benefit  of  fuch 
pardon  l.  But,  if  a  man  avails  himfelf  thereof,  as  foon  as  by 
courfe  of  law  he  may,  a  pardon  may  either  be  pleaded  upon 
arraignment,  or  in  arreft  of  judgment,  or  in  the  prefent  ftage 
of  proceedings,  in  bar  of  execution.    Antiently,  by  ftatute 

8  2  Hawk.  P.  C.  394.  3  Fort.  43. 

h  Tranfportation  is  faid  (Bar.  2 fx*)  k  2  Hawk.  P.  C.  397. 

to  have  been  firft  inflicted  as  a  punilh-  1  Ibid.  396. 
rnent,  by  ftarutc  39  Eliz.  c.  4. 


(3)  And  (till  farther  by  24.  Geo.  III.  c.  56.  and  31  Geo.  II  f. 

c, 
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io  Edw.  III.  c.  2.  no  pardon  of  felony  could  be  allowed, 
unlefs  the  party  found  fureties  for  the  good  behaviour  before 
the  fheriff  and  coroners  of  the  county  m*  But  that  ftatute  is 
repealed  by  the  ftatute  5  &  6  W.  &  M.  c.  13.  which,  inftead 
thereof  gives  the  judges  of  the  court  a  difcretionary  power 
to  bind  the  criminal,  pleading  fuch  pardon,  to  his  good 
behaviour,  with  two  fureties,  for  any  term  not  exceeding 
feven  years. 

4.  Lastly,  the  effeEl  of  fuch  pardon  by  the  king,  is  to 
make  the  offender  a  new  man  ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon  ;  and  not  fo  much  to  reftore  his  former, 
as  to  give  him  a  new,  credit  and  capacity.  But  nothing  can 
reftore  or  purify  the  blood  when  once  corrupted,  if  the  pardon 
be  not  allowed  till  after  attainder,  but  the  high  and  tran- 
feendent  power  of  parliament.  Yet  if  a  perfon  attainted  re- 
ceives the  king's  pardon,  and  afterwards  hath  a  fan,  that  fon 
may  be  heir  to  his  father,  becaufe  the  father  being  made  a 
new  man,  might  tranfmit  new  inheritable  blood  though, 
had  he  been  born  before  the  pardon,  he  could  never  have 
inherited  at  all 11  (4). 

™Salk  499.  *  See  Vol.  II.  pag.  254. 


(4)  A  fon  born  after  the  attainder  may  inherit  if  he  has  no 
elder  brother  living  born  before  the  attainder,  otherwife  the  land 
will  efcheat  pro  defefiu  haeredh.    1  H.  i\  CL  358. 
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CHAPTER.   THE  THIRTY-SKCOND, 


of  EXECUTION. 


HpHERE  now  remains  nothing  to  fpeak  of,  but  execu- 
^  tion ;  the  completion  of  human  punifliment.  And 
this,  in  all  cafes,  as  well  capital  as  otherwife,  muft  be  per- 
formed by  the  legal  officer, 'the  {heriff  or  his  deputy;  whofe 
warrant  for  fo  doing  was  antiently  by  precept  under  the  hand 
and  feal  of  the  judge,  as  it  is  ft  ill  praftifed  in  the  court  of  the 
lord  high  fteward,  upon  the  execution  of  a  peer ;l :  though,  in 
the  court  of  the  peers  in  parliament,  it  is  done  by  writ  from 
the  king  b.  Afterwards  it  was  eftahlifhed c,  that,  in  cafe  of 
life,  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  ufage  is,  for  the  judge  to  fign  the 
calendar,  or  lift  of  all  the  prifoners'  names,  with  their  fepa- 
rate  judgments  in  the  margin,  which  is  left  with  the  {heriff. 
As,  for  a  capital  felony,  it  is  written  oppofite  to  the  prifon- 
er's  name  "  let  him  be  hanged  by  the  neck;"  formerly,  in 
the  days  of  Latin  and  abbreviation  d,  "  fuf.  per  col."  for 
"  fufpendatur  per  collum."  And  this  is  the  only  warrant  that 
the  {heriff  has  for  fo  material  an  aft  as  taking  away  the  life 
of  another  c.  It  may  certainly  afford  matter  of  fpeculation, 
that  in  civil  caufes  there  mould  be  fuch  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  iffued  in  the  king's  name, 
and  under  the  feal  of  the  court,  without  which  the  {heriff 
cannot  legally  ftir  one  ftep  ;  and  yet  that  the  execution  of  a  [  404  ] 

a  2  Hal.  P.  C.  409.  d  Staundf.  P.  C.  182. 

b  See  Append.  §  5,  €  5  M  d.  22, 

c  Finch.  L.  478. 
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man,  the  moft  important  and  terrible  talk  of  any3  fhould 
depend  upon  a  marginal  note  (1). 

The  fheriff,  upon  receipt  of  his  warrant,  is  to  do  execu- 
tion within  a  convenient  time  ;  which  in  the  country  is  alfq 
left  at  large.  In  London  indeed  a  more  folemn  and  becom- 
ing exa&nefs  is  ufed,  both  as  to  the  warrant  of  execution^ 
and  the  time  of  executing  thereof  :  for  the  recorder,  after  re- 
porting to  the  king  in  perfon  the  cafe  of  the  feveral  prifon- 
ers,  and  receiving  his  royal  pleafure,  that  the  law  mull  take 
it's  courfe,  ilfues  his  warrant  to  the  fheriffs  '•>  directing  them 


(1 )  Though  it  be  true  that  a  marginal  note  of  a  calendar,  tigned 
by  the  judge,  is  the  only  warrant  that  the  flier  iff  has  for  the  execution 
of  a  convict,  yet  it  is  made  with  mere  caution  and  folemnity  than 
is  reprefeuted  by  the  learned  commentator.  At  the  end  of  the 
aflizes  the  clerk  of  affize  makes  out  in  writing  four  lifts  of  all  the 
prifoners,  with  feparate  columns,  containing  their  crimes,  verdicls, 
and  fentences,  leaving  a  blank  column,  in  which,  if  the  judge  has 
reafon  to  vary  the  courfe  of  the  law,  he  writes  oppofite  the  names 
of  the  capital  convicts,  to  be  reprieved^  rsfpited,  tranfborted^  &c. 
Thele  four  calendars,  being  firft  carefully  compared  together  by 
the  judge  and  the  clerk  of  aflize,  are  figned  by  them,  and  one  is 
given  to  the  flierirF,  one  to  the  gaoler,  and  the  judge  and  the  clerk 
of  aflize  each  keep  another.  If  the  fheriff  receives  afterwards  no 
fpecial  order  from  the  judge,  he  executes  the  judgment  of  the  Jaw 
in  the  ufual  manner,  agreeably  to  the  directions  of  his  calendar. 
In  every  county  this  important  fubject  is  fettled  with  great  deli- 
beration by  the  judge  and  the  clerk  of  aflize,  before  the  judge 
leaves  the  aflize-town  ;  but  probably  in  different  counties,  with 
fome  (light  variation,  as  in  Lancafiihe,  no  calendar  is  left  with  the 
gaoler,  but  one  is  fent  to  the  fee  ret  a  ry  of  ftate. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convict,  he 
fends  a  memorial  or  certificate  to  the  king's  moft  excellent  majefty9 
dire&ed  to  the  fecretary  of  date's  office,  itating  that,  from  favour- 
able circuinftances  appearing  at  the  trial,  he  recommends  him  to 
his  majefty's  mercy,  and  to  a  pardon  upon  condition  of  tranfporta- 
tion  or  fome  flight  puiiifhment.  This  recommendation  is  always 
attended  to. 

to 
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to  do  execution  on  the  day  and  at  the  place  afligned  f.  And, 
in  the  court  of  king's  bench,  if  the  prifoner  be  tried  at  the 
bar,  or  brought  there  by  habeas  corpus,  a  rule  is  made  for  his 
execution;  either  fpecifying  the  time  and  plice  %  or  leav- 
ing it  to  the  difcretion  of  the  fherifF11.  And,  throughout 
the  kingdom,  by  ftatute  25  Geo.  II.  c.  37.  it  is  enafted 
that,  in  cafe  of  murder,  the  judge  mall  in  his  fentence  direel 
execution  to  be  performed  on  the  next  day  but  one  after  fen- 
tence  paffed  But,  otherwife,  the  time  and  place  of  execu- 
tion are  by  law  no  part  of  the  judgment k.  It  has  been  well 
obferved  *,  that  it  is  of  great  importance,  that  the  puniCiment 
ihould  follow  the  crime  as  early  as  poiTible ;  that  the  pro- 
fpec~l  of  gratification  or  advantage,  which  tempts  a  man  to 
commit  the  crime,  ihould  inftantly  awake  the  attendant  idea 
of  punifhment.  Delay  of  execution  ferves  only  to  feparate 
ihefe  ideas  :  and  then  the  execution  itfelf  affe&s  the  minds  of 
the  fpeclators  rather  as  a  terrible  fight,  than  as  the  neceilary 
.confequence  of  tranfgreffioru 

The  fherifF  cannot  alter  the  manner  of  the  execution  by 
fubitituting  one  death  for  another,  without  being  guilty  of 
felony  himfelf,  as  has  been  formerly  fa.id  m.  It  is  held  alfo 
by  fir  Edward  Coke  u  and  fir  Matthew  Hale  °,  that  even  the  [  405  ] 
king  cannot  change  the  punifhment  of  the  law,  by  altering 
the  hanging  or  burning  into  beheading  ;  though,  when  be- 
heading is  part  of  the  fentence3  the  king  may  remit  the  reft. 
And,  notwithstanding  fome  examples  to  the  contrary,  fir 
Edward  Coke  ftoutly  maintains,  that  "  judicandum  eft  legi- 
m  busy  non  exemplis."  But  others 'have  thought  p,  and  more 
juftly,  that  this  prerogative,  being  founded  in  mercy  and 
immemorially  exercifed  by  the  crown,  is  part  of  the  common 
ia-w.    For  hitherto,  iii  every  inftance,  all  thefe  exchange^ 

f  See  Append.  §  4.  1  Beccar.  ch.  19. 

£  Sr.  Trials.  VI.  332.  Foft.  43.  m  See  pag.  179. 

h  Sec  Append.    §  3.  1  3  Inft.  52. 

i  See  pag.  202.  0  2'Hal.  P.  C.  412. 

k  So    held  hy  the   twelve  judges,       P  Foft,  270.    F.  N.  B.  244.  ho 

$£ic.h.  10.  Geo.  III.  19  Rym.  Feed.  284. 
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have  been  for  more  merciful  kinds  of  death ;  and  how  far 
this  may  alfo  fall  within  the  king's  power  of  granting  condi- 
tional pardons,  (viz,  by  remitting  a  fevere  kind  of  death,  on 
condition  that  the  criminal  fubmits  to  a  milder,)  is  a  matter 
that  may  bear  confederation.    It  is  obfervable,  that  when 
lord  Stafford  was  executed  for  the  popifh  plot  in  the  reign  of 
king  Charles  the  fecond,  the  then  fheriffs  of  London,  having 
received  the  king's  writ  for  beheading  him,  petitioned  the 
houfe  of  lords,  for  a  command  or  order  from  their  lordfliips, 
how  the  faid  judgment  {hould  be  executed  :  for,  he  being 
profecuted  by  impreachment,  they  entertained  a  notion 
(which  is  faid  to  have  been  countenanced  by  lord  Ruffel) 
that  the  king  could  not  pardon  any  part  of  the  fentence  q. 
The  lords  refolved  r,  that  the  fcruples  of  the  fheriffs  were  un- 
neceffary,  and  declared,  that  the  king's  writ  ought  to  be 
obeyed.    Difappointed  of  railing  a  flame  in  that  aflembly, 
they  immediately  fignified s  to  the  houfe  of  commons  by  one 
of  the  members,  that  they  were  not  fatisfied  as  to  the  power 
of  the  faid  writ.    That  houfe  took  two  days  to  confider  of  it; 
and  then  1  fuilenly  refolved,  that  the  houfe  was  content  that 
the  (heriff  do  execute  lord  Stafford  by  fevering  his  head  from 
his  body.    It  is  further  related,  that  when  afterwards  the 
fame  lord  Ruflel  was  condemned  for  high  treafon  upon  in- 
dictment, the  king  while  he  remitted  the  ignominious  part  of 
f  406  ]  the  fentence,  obferved,  "  that  his  lordfhip  would  now  find 
"  he  was  poffefled  of  that  prerogative,  which  in  the  cafe  of 
<c  lord  Stafford  he  had  denied  him  u."    One  can  hardly  de- 
termine (at  this  diltance  from  thofe  turbulent  times)  which 
moll  to  difapprove  of,  the  indecent  and  fanguinary  zeal  of 
the  fubjecl:,  or  the  cool  and  cruel  farcafm  of  the  fovereign. 

To  conclude  1  it  is  clear,  that  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
thoroughly  killed,  but  revives,  the  fherifF  mull  hang  him 

q  2  Hum.  Hi  ft.  of  G.  B.  328.  t  Bid.  23  Dec.  1680; 

r  Lords  Joum.  21  Dec.  16S0.  u  2  Hume  360. 

•       5  Com.  Joujn.  zi  Dec.  168c, 

again. 
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again  w.  For  the  former  hanging  was  no  execution  of  the 
fentcnce ;  and,  if  a  falfe  tendernefs  were  to  be  indulged  in 
fuch  cafes,  a  multitude  of  collufipns  might  enfue.  Nay,  even 
while  abjurations  were  in  force  x,  fuch  a  criminal,  fo  reviving 
\ras  not  allowed  to  take  fanctuary  and  abjure  the  realm  ;  but 
his  fleeing  to  fanctuary  was  held  an  efcape  in  the  officer  y. 

And  having  thus  arrived  at  the  laft  flage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human 
pinipmient)  which  was  the  fixth  and  laft  head  to  be  confider- 
ed  under  the  divifion  of  public  wrongs^  the  fourth  and  laft  ob- 
ject of  the  laws  of  England;  it  may  now  feem  high  time  to 
put  a  period  to  thefe  commentaries,  which  the  author  is 
very  fenfible,  have  already  fwelled  to  too  great  a  length.  But 
he  cannot  difmifs  the  ftudent,  for  whofe  ufe  alone  thefe  rudi- 
ments were  originally  compiled,  without  endeavouring  to  re- 
call to  his  memory  foine  principal  outlines  of  the  legal  confti- 
tution  of  this  country  ;  by  a  fhort  hifborical  review  of  the; 
molt  considerable  revolutions,  that  have  happened  in  the  laws 
of  England,  from  the  earlieft  to  the  prefent  times.  And  this 
talk  he  will  attempt  to  difcharge,  however  imperfectly,  in 
the  next  or  concluding  chapter. 


w  2  Hal.  P.  C.  412.  2  Hawk.  P.  C.       1  Fitzh.  Abr.  t.  coronc.  335.  Finch 
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CHAPTER  THE  THIRTY-THIRD. 

of  the  RISE,  PROGRESS,  and  gra- 
dual IMPROVEMENTS,  of  the  LAWS 
of  ENGLAND. 


"OEFORE  we  enter  on  the  fubjeft  of  this  chapter,  m 
which  I  propofe,  by  way  of  fupplement  to  the  whole, 
to  attempt  an  hiitorical  review  of  the  mod  remarkable 
changes  and  alterations,  that  have  happened  in  the  laws  of 
England,  I  mult  fir  ft  of  all  remind  the  fludent,  that  the  rife  and 
progrefs  of  many  principal  points  and  doftrines  have  been  al- 
ready pointed  out  in  the  courfe  of  thefe  commentaries,  under 
their  refpe&ive  divifions  :  thefe  having  therefore  been  parti* 
cularly  difcuffed  already,  it  cannot  be  expefted  that  I  mould 
reexamine  them  with  any  degree  of  minutenefs  ;  which 
would  be  a  moll  tedious  undertaking.  What  I  therefore  at 
prefent  propofe,  is  only  t;o  mark  out  fome  outlines  of  an 
Englifh  juridical  hiflory,  by  taking  a  chronological  view  of 
rhe  ftate  of  our  laws,  and  their  fueceffiv£  mutations  at  differ- 
ent periods  of  time. 

The  feveral  periods,  under  which  I  fhall  confider  the 
ftate  of  our  legal  polity,  are  the  following  fix  :  1 .  From  the 
earlieft  times  to  the  Norman  conqueft  :  2.  From  the  Norman 
conqueft  to  the  reign  of  king  Edward  the  Xirft :  3*  From 
thence  to  the  reformation:  4.  From  the  reformation  to  the 
[  408  ]  reftoration  of  king  Charles  the  fecond :  5.  From  thence  to 
the  revolution  in  x688  :  6.  From  die  revolution  to  the  pre- 
fent time* 

L  AnDj 
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I,  And,  firft,  with  regard  to  the  antient  Britons,  the  ab- 
origines of  our  ifland,  we  have  ib  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  in- 
quiries here  muft  needs  be  very  fruitlefs  and  defective.  How- 
ever, from  Csefar's  account  of  the  tenets  and  discipline  of  the 
antient  Druids  in  Gaul,  in  whom  centered  all  the  learning 
of  thefe  weftern  parts,  and  who  were,  as  he  teHs  us,  lent 
over  to  Britain,  (that  is,  to  the  ifland  of  Mona  or  Aiiglefey,) 
to  be  inftrufted ;  we  may  collecl:  a  few  points,  which  bear  a 
great  affinity  and  refemblance  to  feme  of  the  modern  doc- 
trines of  our  7?!!glifn  law.  Particularly,  the  very  notion  it* 
felf  of  an  opal  un written  law,  delivered  down  from  age  to 
age,  by  cuftcm  and  tradition  merely,  feems  derived  from 
the  practice  of  the  Druids,  who  never  committed  any  of 
their  inflruftions  to  writing;  poffibly  for  want  of  letters; 
fince  it  is  remarkable  that  in  all  the  antiquities,  unqueftion- 
ably  Britifh,  which  the  induftry  of  the  moderns  has  difco- 
vered,  there  is  not  in  any  of  them  the  leaft  trace  of  any  cha- 
racter or  letter  to  be  found.  The  partible  quality  alio  of 
lands,  by  the  cuftom  of  gavelkind,  which  ftill  obtains  in 
many  parts  of  England,  and  did  univerfally  over  Wales  till 
the  reign  of  Henry  VIII.  is  undoubtedly  of  Britifh  original. 
80  likewife  is  the  antient  divifion  of  the  goods  of  an  inteftate 
between  his  widow  and  children,  or  next  of  kin  :  which 
has  fmce  been  revived  by  the  ftatute  of  diftributions.  And 
we  may  alfo  remember  an  inftance  of  a  (lighter  nature  men- 
tioned in  the  prefent  volume,  where  the  fame  cuftom  has 
continued  from  Caefar's  time  to  the  prefent ;  that  of  burn- 
ing a  woman  guilty  of  the  crime  of  petit  treafon  by  killing 
her  huiband  (1). 

The  great  variety  of  nations,  that  fucceffively  broke  in 
upon  and  deftroyed  both  the  Britifh  inhabitants  and  confuta- 
tion, the  Romans,  the  Pifts,  and,  after  them,  the  various  [  409  ] 


(1)  But  this  is  now  altered  by  ftatute  30  Geo.  III.  c.  48.  See 
ante,  p.  204. 
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ctans  of  Saxons  and  Danes,  mult  neceffarily  have  caufed  great 
confuiion  and  uncertainty  in  the  Jaws  and  antiquities  of  the 
kingdom  ;  as  they  were  very  foon  incorporated  and  blended 
together,  and  therefore,  we  may  fuppofe,  mutually  commu- 
nicated to  each  other  their  refpeftive  ufages*,  in  regard,  to 
the  rights  of  property,  and  the  punifhment  of  crimes.  So  that 
it  is  morally  impoffible  to  trace  out,  with  any  degree  of  ac- 
curacy, when  the  feveral  mutations  of  the  common  law  were 
made,  or  what  was  the  refpe£tive  original  of  thofe  feveral 
cuftoms  we  at  prefent  ufe,  by  any  chemical  refolution  of 
them  to  their  firft  and  component  principles.  We  can  fel- 
dom  pronounce,  that  this  cuftom  was  derived  from  the  Bri- 
tons 5  that  was  left  behind  by  the  Romans  ;  this  was  a  ne- 
ceffary  precaution  againft  the  Picls  ;  that  was  introduced  by 
the  Saxons,  discontinued  by  the  Danes,  but  afterwards  re* 
ftored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curio- 
fity,  and  fome  ufe  :  but  this  can  very  rarely  be  the  cafe  ;  not 
only  from  the  reafon  above -mentioned,  but  alfo  from  many 
others.  Firft,  from  the  nature  of  traditional  laws  in  gene- 
ral y  which,  being  accommodated  to  the  exigencies  of  the 
times,  fufFer  by  degrees  infenfible  variations  in  practice  b  :  fo 
that,  though  upon  comparifon  we  plainly  difcern  the  altera- 
tion of  the  law  from  what  it  was  five  hundred  years  ago,  yet 
it  is  impoffible  to  define  the  precife  period  in  which  that  al- 
teration accrued,  any  more  than  we  can  difcern  the  changes 
of  the  bed  of  a  river,  which  varies  it's  fhores  by  continual 
decreafes  and  alluvions.  Secondly,  this  becomes  impracti- 
cable from  the  antiquity  of  the  kingdom  and  it's  government : 
which  alone,  though  it  had  been  difturbed  by  no  foreign 
ihyafions,  would  make  it  impoffible  to  fearch  out  the  ori- 
ginal of  it's  laws  ;  unlets  we  had  as  authentic  monuments 
thereof,  as  the  jews  had  by  the  hand  of  Mofes  c.  Thirdly, 
I  4 jo  1        uncertainty  of  the  true  origin  of  particular  cuftoms  mud 


a  Hal.  fc-ua.  C.  I.  Cz. 
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alfo  in  part  have  arifen  from  the  means,  whereby  c}*riftianity 
was  propagated  among  our  Saxon  anceftors  in  this  ifland  ;  by- 
learned  foreigners  brought  over  from  Rome  and  other  coun- 
tries who  undoubtedly  carried  with  them  many  of  their  own 
national  cuftoms  ;  and  probably  prevailed  upon  the  ftate  to 
abrogate  fuch  ufages  as  were  inconfiflent  with  our  holy  reli- 
gion, and  to  introduce  many  others  that  were  more  comform- 
able  thereto.  And  this  perhaps  may  have  partly  been  the 
caufe,  that  we  find  not  only  fome  rules  of  the  mofaical,  but 
alfo  of  the  imperiaLand  pontifical  laws,  blended  and  adopted 
into  our  own  fyftem. 

A  farther  reafon  may  alfo  be  given  for  the  great  variety, 
and  of  courfe  the  uncertain  original,  of  our  antient  eftablifiV 
ed  cuftoms;  even  after  the  Saxon  government  was  firmly 
eftablifhed  in  this  ifland  :  viz.  the  fubdivifion  of  the  kingdom 
into  an  heptarchy,  confiding  of  feven  independent  kingdoms, 
peopled  and  governed  by  different  clans  and  colonies.  This 
muft  neceflarily  create  an  infinite  diverfity  of  laws :  even 
though  all  thofe  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
and  the  like,  originally  fprung  from  the  fame  mother-coun- 
try, the  great  northern  hive  ;  which  poured  forth  it's  warlike 
progeny,  and  fwarmed  all  over  Europe,  in  the  fixth  and  fe- 
venth  centuries.  This  multiplicity  of  laws  will  neceflarily 
be  the  cafe  in  fome  degree,  where  any  kingdom  is  cantoned 
out  into  provincial  eftablifhments ;  and  not  under  one  com- 
mon difpenfation  of  laws,  though  under  the  fame  fovereign 
power.  Much  more  will  it  happen  where  feven  uncon- 
nected ftates  are  to  form  their  own  conftitution  and  fuper- 
ftrufture  of  government,  though  they  all  begin  to  build  upon 
the  fame  or  fimilar  foundations. 

W hen  therefore  the  Weft  Saxons  had  fwallowed  up  all 
the  reft,  and  king  Alfred  fucceeded  to  the  monarchy  of  Eng- 
land, whereof  his  grandfather  Egbert  was  the  founder,  his 
mighty  genius  prompted  him  to  undertake  a  mod  great  and 
necefiary  work,  which  he  is  faid  to  have  executed  in  as  maf- 
terly  a  manner :  no  lefs  than  to  new  model  the  conftitution  ;  [411  J 

to 
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to  rebuild  it  6n  a  plan  that  mould  endure  for  ages  ;  and,  out 
of  it's  old  difcordant  materials,  which  were  heaped  upon  each 
ether  in  a -vaft  and  rude  irregularity,  to  form  one  uniform 
and  well-connected  whole.  This  he  effected,  by  reducing 
the  whole  kingdom  under  one  regular  and  gradual  fubor- 
dination  of  government,  wherein  each  man  was  anfwerable 
to  his  immediate  fuperior  for  his  own  conduct  and  that  of  his 
neareft  neighbours  :  for  to  him  we  owe  that  mafterpiece  of 
judicial  polity,  the  fubdivifion  of  England  into  tithings  and 
hundreds,  if  not  into  counties  ;  all  under  the  influence  and 
adnainiftration  of  one  fupreme  magiitrate,  the  king;  in  whom 
as  in  a  general  refervoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  j  lift  ice  was  difperfed  to 
every  part  of  the  nation  by  diftmcT:,  yet  communicating, 
ducts  and  channels  ;  which  wife  infeitution  has  been  pre- 
ferved  for  near  a  thoufaiid  years  unchanged,  from  Alfred's  to 
the  prefent  time.  He  alia,  like  another  Theodofius,  col- 
lected the  various  cuftoms  that  he  found  difperfed  in  the  king- 
dom, and  reduced  and  digefted  them  into  one  uniform  fyftem 
or  code  of  laws,  in  his  bom-bec,  or  liber  judicialis.  This 
he  compiled  for  the  ufe  of  the  court-baron,  hundred,  and 
county-court,  the  court-leet,  and  {her ilFs  tourn  ;  tribunals,' 
which  he  eitabliihed,  for  the  trial  of  all  caufes  civil  and  cri- 
minal, in  the  very  diftricts  wherein  the  complaint  arofe  :  all 
of  them  fubject  however  to  be  infpected,  controlled,  and  kept 
within  the  bounds  of  the  univerfal  or  common  law,  by  the 
king's  own  courts  ;  which  were  then  itinerant,  Being  kept  in 
the  king's  palace,  and  removing  with  his  houfhold  in  thofe 
royal  progreftes,  which  he  continually  made  from  one  end  of 
the  kingdom  to  the  other. 

The  Danifh  invafion  and  conqueft,  which  introduced  new 
foreign  cuftoms,  was  a  fevere  blow  to  this  noble  fabric  :  but 
a  plan,  fo  excellently  concerted,  could  never  be  long  thrown 
afide.  So  that,  upon  the  expulfion  of  thefe  intruders,  the 
Englifh  returned  to  their  antient  law  ;  retaining  however 
fome  few  of  the  cuftoms  of  their  late  vifitants  ;  which  went 
[  413  ]  under  the  name  of  Dane-Lage ;  as  the  code  compiled  by: 
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Alfred  was  called  the  Weft  Saxon-Lage  ;  and  the  local  confti-* 
tutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  counties  neareft  to  Wales,  and  probably  abounded  with 
many  Britim  cuftoms,  were  called  the  Mercen-Lage.  And 
thefe  three  laws  were,  about  the  beginning  of  the  eleventh 
century,  in  ufe  in  different  counties  of  the  realm  :  the  pro- 
vincial polity  of  counties,  and  their  fubdivifions,  having  never 
been  altered  or  difcontinned  through  all  the  iliocks  and  mu- 
tations of  government,  from  the  time  of  it's  firft  inftitution ; 
though  the  laws  and  cuftoms  therein  ufed,  have  (as  we  ftiall 
fee)  often  fuffered  confiderable  changes^ 

For  king  Edgar,    (who  befides  his  military  merit,  as 
founder  of  the  Englifh  navy,  was  alfo  a  moll  excellent  civil 
governor,)  obferving  the  ill  effefts  of  three  diftinfl:  bodies  of 
laws,  prevailing  at  once  in  feparate  parts  of  his  dominions, 
projected  and  begun  what  his  grandfon  king  Edward  the 
confeilor  afterwards  completed  ;  viz.  one  uniform  digeft  or 
body  of  laws  to  be  obferved  throughout  the  whole  kingdom  : 
being  probably  no  more  than  a  revival  of  king  Alfred's  code* 
with  fome  improvements  luggefted  by  neceffity  and  experi- 
ence ;  particularly  the  incorporating  fome  of  the  Britim  or 
rather  Mercian  cuftoms,  and  alfo  fuch  of  the  Danifh  as  were 
reafonable  and  approved,  into  the  Weft- Saxon- Lage3  which 
was  ftill  the  groundwork  of  the  whole.    And  this  appears  to 
be  the  beft  fupported  and  moft  plaufible  conjecture  (for  cer- 
tainty is  not  to  be  expected)  of  the  rife  and  original  of  that 
admirable  fyftem  of  maxims  and  unwritten  cuftoms,  which  is 
now  known  by  the  name  of  the  common  law,  as  extending  it's 
authority  univerfally  over  all  the  realm  5  and  which  is  doubt- 
lefs  of  Saxon  parentage. 

Among  the  moft  remarkable  of  the  Saxon  laws  we  may 
reckon,  1.  The  conftitution  of  parliaments,  or  rather,  ge- 
neral affemblies  of  the  principal  and  wifeft  men  in  the  nation  : 
the  wittena-gemate,  or  commune  conjilium  of  the  antient  Ger- 
mans ;  which  was  not  yet  reduced  to  the  forms  and  diftinc- 
tionsof  our  modern  parliament ;  without  whe-fe  concurrence,  [413  } 

however, 
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however,  no  new  law  could  be  made,  or  old  one  altered*. 
2.  The  ele£tion  of  their  magiftrates  by  the  people  j  originally- 
even  that  of  their  kings,  till  dear-bought  experience  evinced 
the  convenience  and  neceffity  of  eftabliming  an  hereditary 
fucceflion  to  the  crown.  But  that  of  all  fubordinate  magif- 
trates,  their  military  officers  or  heretochs,  their  fheriirs,  their 
confervators  of  their  peace,  their  coroners,  their  port-reeves, 
(fmce  changed  into  mayors  and  bailiffs,)  and  even  their 
ty thing-men  and  boriliolders  at  the  leet,  continued,  forne  till 
the  Norman  conqueri,  others  for  two  centuries  after,  and  foine 
remain  to  this  day.  3.  The  defcent  of  the  crown,  when  once 
a  royal  family  was  eftablifhed,  upon  nearly  the  fame  heredi- 
tary principles  upon  which  it  has  ever  fmce  continued  :  onl? 
that,  perhaps,  in  cafe  of  minority,  the  next  of  kin  of  full  arc 
would  afcend  the  throne,  as  king,  and  not  as  protector ; 
though,  after  his  death,  the  crown  immediately  reverted  back 
to  the  heir.  4.  The  great  paucity  of  capital  punimments  for 
the  firft  offence  :  even  the  moft  notorious  offenders  being  al- 
lowed to  commute  it  for  a  fine  or  lueregild,  or,  in  default  of 
payment,  perpetual  bondage  ;  to  which  our  benefit  of  clergy 
has  now  in  forne  meafure  fucceeded.  5.  The  prevalence  of 
certain  cuftoms,  as  heriots  and  military  fervices  m  proportion 
to  every  man's  land,  which  much  refembled  the  feodal  con- 
ftitution  but  yet  were  exempt  from  all  it's  rigorous  hard- 
mips  :  and  which  may  be  well  enough  accounted  for,  by 
fuppofing  them  to  be  brought  from  the  continent  by  the  firft 
Saxon  invaders,  in  the  primitive  moderation  and  fimplicity 
of  the  feodal  law  ;  before  it  got  into  the  hands  of  the  Norman 
jurifts,  who  extracted  the  moft  flavifh  dodtrines  and  oppreffive 
confequences  out  of  what  was  originally  intended  as  a  law 
of  liberty.  6.  That  their  eftates  were  liable  to  forfeiture  for 
treafon,  but  that  the  doctrine  of  efcheats  and  corruption  of 
blood  for  felony,  or  any  other  caufe,  was  utterly  unknown 
amongft  them.  7.  The  defcent  of  their  lands  to  all  the  males 
equally,  without  any  right  of  primogeniture  ;  a  cuftom, 
which  obtained  among  the  Britons,  was  agreeable  to  the  Ro-  . 
man  law,  and  continued  among  the  Saxons  till  the  Norman 
[414]  conqueft:  though  really  inconvenient,  and  more  efpecially 
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deftruclive  to  antitnt  families  ;  which  arc  in  monarchies  ne~ 
ceffary  to  be  Mpportea,  in  order  to  form  and  keep  up  a  nobi- 
lity, or  intermediate  ft  ate  between  the  prince  and  the  common 
people.     8.  The  courts  of  j  lift  ice  confifted  principally  of  the 
county  courts,  and  in  cafes  of  weight  or  nicety  the  king's 
court  held  before  himfelf  in  perfon,  at  the  time  of  his  par- 
liaments ;  which  were  ufually  holden  in  different  places,  ac- 
cording as  he  kept  the  three  great  feftivais  of  chriftmas,eafier, 
and  whitfuntide.    An  inftitut'ion  which  was  adopted  by  king 
Alonfo  VIL  of  Caftile,  about  a  century  after  the  conqueft  : 
who  at  the  fame  three  great  feafts  was  wont  to  affemble  his 
nobility  and  prelates  in  his  court ;  who  there  heard  and 
decided  all  controverfies,  and  then,  having  received  his  in  ft  ruc- 
tions, departed  home  d,  Thefe  county  courts  however  differ- 
ed from  the  modern  dries,  in  that  the  ecclefiaftical  and  civil 
jurifdiftion  were  blended  together,  the  bifhop  and  the  eaklor- 
man  or  fheriff  fitting  in  the  fame  county  court ;  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimpie 
and  unembarraffed  :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually  ad- 
vance to  antiquity.    9.  Trials,  among  a  people  who  had  a 
very  ftrong  tinclure  of  fuperftition,  were  permitted  to  be  by 
ordeal  j  by  the  corfned  or  mcrfel  of  execration,  or  by  wager  of 
law  with  compurgators,  if  the  party  chofe  it;  but  frequently 
they  were  alfo  by  jury  :  for,  whether  or  no  their  juries  con- 
fided precifely  of  twelve  men,  or  were  bound  to  a  ftrict 
unanimity  ;  yet  the  general  conftitution  of  this  admirable 
criterion  of  truth,  and  in  oft  important  guardian  both  of 
public  and  private  liberty,  we  owe  to  our  Saxon  anceftors. 
Thus  flood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman  invafion  ;  when  the  Jecond  period  of  our  legal 
hiftory  commences. 

H.  This  remarkable  event  wrought  as  great  an  alteration 

o  o 

in  our  laws,  as  it  did  in  our  antient  line  of  kings  :  and 
though  the  alteration  of  the  former  was  effected  rather  by  the 
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confcnt  of  the  people,  than  any  right  of  conquefl,  yet  that 
confent  feems  to  have  been  partly  extorted  by  fear,  and 
partly  given  without  any  apprehenfion  of  the  confequenccs 
which  afterwards  enfued. 

-   r"  .    .       *"*J-A*-v£*t' '  irU  *.uy>»A  i*«v  MV>f.*-iWt-\ "^I^i'ffn^  .jftwoft 

1.  Among  the  firft  of  thefe  alterations  we  may  reckon  the ' 

feparation  of  the  ecclefiaftical  courts  from  the  civil :  effected 
in  order  to  ingratiate  the  new  king  with  the  popifli  clergy,, 
who  for  fome  time  before  had  been  endeavouring  all  over 
Europe  to  exempt  themfelves  from  the  fecular  power ;  and, 
whofe  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  reafon  that  their  reputed  fane- 
tity  had  a  great  influence  over  the  minds  of  the  people  ;  and 
becaufe  all  the  little  learning  of  the  times  was  engrofled  into 
their  hands,  which  made:  them  neceffary  men,  and  by  alt 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  eafily  effected,  becaufe,  the  difpofal  of  all  the  epifco- 
pal  fees  being  then  in*  the  breait  of  the  king,  he  had  taken 
care  to  till  them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  Englifi*  conftitutior* 
confided  in  tire  depopulation  of  whole  countries,  for  the  pur- 
pofes  of  the  king's  royal  diverfion  -T  and  fubjefting  both  themr 
and  all  the  antient  forefts  of  the  kingdom,  to  the  unreafon- 
able  feverities  of  foreft  laws  imported  from  the  continent^ 
whereby  the  flaughter  of  a  beaft  was  made  almoft  as  penat 
as  the  death*  of  a  man.    In  the  Saxon  times,  though  no  marc, 
was  allowed  to  kill  or  chafe  the  king's  deer,  yet  he  might  ftart 
any  game,  purfae,.  and  kill  it,  upon  his  own  eftate.   But  the 
rigour  of  thefe  nevr  conftitutions  vefted  the  fole  property  of  all 
the  game  in  England  in  the  king  alone  (2)  v  and  no  man  was. 
entitled  to  difturb  any  fowl  of  the  air,  or  any  beaft  of  the  field,, 
cf  fuch  kinds  as  were .fpecially  referved  for  the  royal  amufe- 
ment  of  tlie  fovereign,  without  exprefs  licence  from  the  king, 

:  4 
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(2)  See  this  controverted  by  the  editor  in  the  2d  vol.  p.  419. 
H.  10. 
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by  a  grant  of  a  chafe  or  free-warren:  and  thofe  franchises  were 
granted  as  much  with  a  view  to  preferve  the  breed  of  animals, 
as  to  indulge  the  fubje£t.  From  a  fimilar  principal  to  which, 
though  the  foreft  laws  are  iiow  mitigated,  and  by  degrees 
grown  entirely  obfblete,  yet  from  this  root  has  fprung.  a  baf>*  [  416  ] 
tard  flip,  known  by  the  name  of  the  game  law,  now  arrived 
to  and  wantoning  in  it's  higheft  vigour :  both  founded  upon 
the  fame  unreafonable  notions  of  permanent  property  in  wild 
creatures ;  and  both  productive  of  the  fame  tyranny  to  the 
commons  :  but  with  this  difference ;  that  the  foreft  laws 
eftablimed  only  one  mighty  hunter  throughout  the  land,  the 
game  laws  have  raifed  a  little  Nimrod  in  every  manor.  And 
in  one  refpect  the  antient  law  was  much  lefs  unreafonable 
than  the  modern  :  for  the  king's  grantee  of  a  chafe  or  free* 
warren  might  kill  game  in  every  part  of  his  franchise ;  but  \ 
how,  though  a  freeholder  of  lefs  than  100  A  a  year  is  for- 
bidden to  kill  a  partridge  upon  his  own  efiatc,  yet  nobody 
^lfe  (not  even  the  lord  of  the  rn&nor,  unlefs  he  hath  a  grant 
of  free-warren)  can  do  it  without  committing  a  trefpafs,  and 
fubjecting  himfelf  to  ail  a£tion. 

3.  A  third  alteration  in  the  Ertglifh  laws  Was  by  narrow* 
ing  the  remedial  influence  of  the  county  courts*  the  great 
feats  of  Saxon  juftice,  and  extending  the  original  jurifdiftion 
of  the  king's  justiciars  to  all  kinds  of  caufes,  arifing  in  all 
parts  of  the  kingdom.  To  this  end  the7  aula  rigis,  with  all 
it's  multifarious  authority,  was  erected  ;  and  a  capital  judi- 
ciary appointed,  with  powers  fo  large  and  boundlefs,  that  he 
became  at  length  a  tyrant  to  the  people,  and  formidable  to  the 
crown  itfelf.  The  conftitution  of  this  court,  and  the  judges 
themfelves  who  pirefided  there,  were  fetched  from  the  duchy 
of  Normandy :  and  the  confequence  naturally  was,  the  or- 
daining that  all  proceedings  in  the  king's  courts  mould  be 
carried  on  in  the  Norman,  iriftead  of  the  Englifh  language. 
A  provifion  the  more  neceflary,  becaufe  none  of  his  Norm  ail 
jufticiars  underftood  Englifh  but  as  evident  a  badge  of 
flavery  as  ever  was  impofed  upon  a  conquered  people.  This 
lafted  till  king  Edward  the  third  obtained  a  double  viftory, 
K  k  %  over 
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over  the  armies  of  France  in  their  own  country,  and  their 
lamjuase  in  our  courts  here  at  home.  But  there  was  one 
niifchief  too  deeply  rooted  thereby,  and  which  this  caution  of 
[  4J7  Jking  Edward  came  too  late  to  eradicate.  Inftead  of  the  plain 
and  eafy  method  of  determining  fuits  in  the  county  courts, 
the  chicanes  and  fubtiltics  of  Norman  jurifprudence  had  taken 
pofleflion  of  the  king's  courts,  to  which  every  caufe  of  con- 
iequencc  was  drawn.  Indeed  that  age,  aiid  thofe  immediately 
fucceeding  it,  were  the  aera  of  refinement  and  fubtilty.  There 
is  an  a£tive  principle  in  the  human  foul,  that  will  ever  be  ex- 
erting it's  faculties  to  the  utmoft  ftretch,  in  whatever  employ- 
ment, by  the  accidents  of  time  and  place,  the  general  plan 
of  education,  or  the  cuftoms  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itfelf  engaged.  The  northern 
conquerors  of  Europe  were  then  emerging  from  the  grofTeft 
ignorance  in  point  of  literature  ;  and  thofe,.  who  had  leifure 
to  cultivate  it's  progrefs,  were  fuch  only  as  were  cloiftered  in 
mon arteries,  the  reft  being  all  foMiefs  of  peafants.  And, 
unfortunately,  the  firft  rudiments  of  feience  which  they  im- 
bibed were  thofe  of  Ariftotle's  philofophy,  conveyed  through 
the  medium  of  his  Arabian  commentators  which  were 
brought  from  the  eaft  by  the  Saracens  into  Paleftine  and 
Spain,  and  tranflated  into  barbarous  Latin.  So  that,  though 
the  materials  upon  which  they  were  naturally  employed,  in 
the  infancy  of  a  rifirig  ftate,  were  thofe  of  the  nobleft  kind  ; 
the  eftablifhment  of  religion,  and  the  regulations  of  civil  po- 
lity, yet  having  only  fuch  tools  to  work  with,  their  execu- 
tion was  trifling  and  fTirnfy.  Both  the  divinity  and  the  law 
of  thofe  times  were  therefore  frittered  into  logical  diftin£tions,. 
and  drawn  out  into  metaphyseal  fubtllties,  with  a  ft  ill  moil 
amazingly  artificial "5  but  which  ferves  no  other  purpofe,  than, 
to  (hew  the  vaft  powers  of  the  human  intellect,  however 
vainly  or  prepofteroully  employed.  Hence  law  in  particular, 
which  (being  intended  for  univerfal  reception)  ought  to  be 
a  plain  rule  of  aftion,  became  a  feience  of  the  greateft  intri- 
cacy;  efpecially  when  blended  with  the  new  refinements  en- 
grafted upon  feodal  property  :  which  refinements  were  from 
fcirrie  to  time  gradually  introduced  by  the  Norman  pra&ition- 
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ers,  with  a  view  to  fuperfede  (as  they  did  in  great  meaiurc) 
the  more  homely,  but  more  intelligible,  maxims  of  diftribu- 
tive  juftice  among  the  Saxons.  And,  to  fay  the  truth,  thefe 
icholaftic  reformers  have  tranfmitted  their  dialect  and  finefles.[  4 
to  pofterity,  fo  interwoven  in  the  body  of  our  legal  polity, 
that  they  cannot  now  be  taken  out  without  a  manifeft  injury, 
to  the  fubftance.  Statute  after  liatute  has  in  later  times  been 
made,,  to  pare  off  thefe  troublefome  excrefcences,  and  reltore 
the  common  law  to  it's  priftine  fimplicity  and  vigour ;  and 
the  endeavour  has  greatly  fucceeded :  but  ftill  the  fears  are 
deep  and  vlfible ;  and  the  liberality  of  our  modern  courts  of 
juftice  is  frequently  obliged  to  have  recourfe  to  unaccountable 
fictions  and  circuities,  in  order  to  recover  that  equitable  and 
fubftantial  juftice,  which  for  a  long  time  was  totally  buried 
tinder  the  narrow  rules  and  fanciful  niceties  of  metaphyseal 
and  Norman  jurifprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial 
by  combat,  for  the  decifion  of  all  civil  and  criminal  queftions 
of  fact  in  the  laft  refort.  This  was  the  immemorial  practice 
of  all  the  northern  nations  *,  but  ftrft  reduced  to  regular 
and  ftated  forms  among  the  Burgundi,  about  the  clofe  of  the 
fifth  century :  and  from  them  it  paffed  toother  nations,  par- 
ticularly the  Franks  and  the  Normans  ;  which  laft  had  the 
honour  to  eftablim  it  here,  though  clearly  an  unchriftian,  a* 
well  as  moft  uncertain,  method  of  trial.  But  it  was  a  f affl- 
uent recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  ufage  of  their  native  duchy  of 
Normandy. 

5.  But  the  laft  and  moft  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
eftates,  a  few  only  excepted,  the  fiction  of  feodal  tenure  j. 
which  drew  after  it  a  numerous  and  oppreffive  train  of  fervile 
fruits  and  appendages  aids,  reliefs,  primer  feifins,  ward-' 
fliips,  marriages,  efcheats,  and  fines  for  alienation  ;  the  ge- 
nuine confequences  of  the  maxim  then  adopted,  that  all  the 
lands  in  England  were  derived  from,  and  hol-den,  mediately 
or  immediately,  of  the  crown. 
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The  nation  at  this  period  feems  to  have  groaned  under  as 
abfolutc  a  flavery,  as  was  in  the  power  of  a  warlike,  an  am* 
C  4l9  3  bitious,  and  a  politic  prince  to  create.  The  confciences  of 
men  were  enflaved  by  fqur  ecclefiaftics,  devoted  to  a  foreign 
power,  and  unconnected  with  the  civil  ftate  under  which  they 
lived  :  who  now  imported  from  Rome  for  the  firft  time  the 
whole  farrago  of  fuperftitious  novelties,  which  had  been 
engendered  by  the  blindnefs  and  corruption  of  the  times, 
between  the  firft  million  of  Augufiin  the  mon^  and  the 
Norman  conqueft ;  fuch  as  tranfubftantiation,  purgatory, 
communion  in  one  kind,  and  the  worfhipof  faints  and  images; 
not  forgetting  the  univerfal  fupremacy  and  dogmatical  infal- 
libility of  the  holy  fee.  The  laws  too,  as  well  as  the  prayers, 
were  adminiftered  in  an  unknown  tongue.  The  antient  trial 
by  jury  gave  way  to  the  impious  decifion  by  battel.  The 
foreft  laws  totally  retrained  all  rural  pleafures  and  manly 
recreations.  And  in  cities  and  towns  the  cafe  was  no  better  ; 
all  company  being  obliged  to  difperfe,  and  fire  and  candle  to 
be  extinguished,  by  eight  at  night,  at  the  found  of  the  me- 
lancholy curfiu.  The  ultimate  property  of  all  lands,  and  a 
confiderable  fjiare  of  the  prefent  profits,  were  vefced  m  the 
king,  or  hy  him  granted  out  to  his  Norman  favourites  5  who, 
by  a  gradual  progrefiion  of  flavery,  were  abfolute  vaflals  tQ 
the  crown,  and  as  abfolute  tyrants  to  the  commons.  Unheard- 
of  forfeitures,  taUiages,  aids,  and  fines,  were  arbitrarily  ex- 
tracted from  the  pillaged  landholders,  in  purfuance  of  the 
new  fyftem  of  tenure.  And,  to  crown  all,  as  a  confequence 
of  the  tenure  by  knight-fervice,  the  king  had  always  ready  at 
his  command  an  army  of  fixty-thoufand  knights  or  mllites : 
who  were  bound,  upon  pain  of  confiscating  their  eftates,  to 
attend  him  in  time  of  invafion,  or  to  quell  any  domeftic  in- 
fuvre&ion.  Trade,  or  foreign  merchandife,  fuch  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombards  5  and  the 
very  name  of  an  Englifh  fleet,  which  king  Edgar  had  ren- 
dered fo  formidable,  was  utterly  unknown  to  Europe :  the 
nation  confuting  wholly  of  the  clergy,  who  were  alfo  the 
lawyers  ;  the  barons,  or  great  lords  of  the  land  ;  the  knights 
orfcidiery,  who  were  the  fubordinate  landholders-,  and  the 
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burghers,  or  inferior  tradefmen*  who  from  their  Insignifi- 
cancy happily  retained,  in  their  focage  and  .burgage  tenure, 
feme  points  of  their  antient  freedom.  All  the  reft  were 
villeins  or  bondmen. 

ran)  nouxw  ishtxa  sic  It  hii^  tefcj  dnw  bsfhiMbottit  htt&  ct5W6d 

From  fo  complete  and  well-concerted  a  fcheme  of  fervili- 
ty,  it  has  been  the  work  of  generations  for  our  anceftors,  to 
redeem  themfelves  and  their  pofterity  into  that  ftate  of  liberty, 
which  we  now  enjoy:  and  which  therefore  is  "not  to  be 
looked  upon  as  confuting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  fome  flavifli 
and  narrow  minded  writers  in  the  laft  century  endeavoured 
to  maintain  :  but  as,  in  general,  a  gradual  reftoration  of  that 
antient  conftitution,  whereof  our  Saxon  forefathers  had  been 
unjuilly  deprived,  partly  by  the  policy,  and  partly  by  the 
force,  of  the  Norman.  How  that  reftoration  has,  in  a  long 
feries  of  years,  been  ftep  by  ftep  effe<fted,  I  now  proceed  to 
inquire. 

«>at  $m  to  paum 'tffi$ifr  n  myriad-  ^Mimgndxd  $c 
......  .  m  , 

William  Rufus  proceeded  on  his  father's  plan,  and  in 

fome  points  extended  it ;  particularly  with  regard  to  the  foreft 
laws.  But  his  brother  and  fucceflbr,  Henry  the  firft,  found 
it  expedient,  when  firft  he  came  to  the  crown,  to  ingratiate 
himfelf  with  the  people  ;  by  reftoring  (as  our  monkish  hifto- 
rians  tell  us)  the  laws  of  king  Edward  the  confeffor.  The 
ground  whereof  is  this  :  that  by  charter  he  gave  up  the  great 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pe- 
cuniary fruits  of  his  feodal  tenures  5  but  referved  the  tenures 
themfelves,  for  the  fame  military  purpofes  that  his  father  in- 
troduced them.  He  alfo  aboliftied  the  curfeu e ;  for,  though 
it  is  mentioned  in  our  laws  a  full  century  afterwards  f>  yet  jt 
is  rather  fpoken  of  as  a  known  time  of  night  (fo  denominated 
from  that  abrogated  ufage)  than  as  a  (till  fubfifting  cuf~ 
tom.  There  is  extant  a  code  of  laws  in  his  name,  confiftmg 
partly  of  thofe  of  the  confeffor,  but  with  great  additions  and 
alterations  of  his  own;  and  chiefly  calculated  for  the  regula- 
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Hon  of  the  county  courts.  It  contains  fomc  directions  as  ta 
c  rimes  and  their  punifhments,  (that  of  theft  being  made  ca- 
pital in  his  reign,)  and  a  few  things  relating  to  eftates,  parti- 
["  42..1  ]  cularly  as  to  the  defcent  of  lands  :  which  being  by  the  Saxon 
laws  equally  to  ail  the  ions,  by  the  feodal  or  Norman  to  the 
eldeft  only,  king  Henry  here  moderated  the  difference  *,  di- 
recting the  eldeft  fon  to  have  only  the  principal  eftate,  «  pri- 
"  mum  pat ns  feudum"  the  reft  of  his  eftates,  if  he  had  any 
others,  being  equally  divided  among  them  all.  On  the  other 
hand,  he  gave  up  to  the  clergy  the  free  election  of  bifhops 
and  mitred  abbots  ;  refer ving  however  thefe  enfigns  pf  pa- 
tronage, conge  cV  eftircy  cuftody  of  the  temporalities  when  va- 
cant, and  homage  upon  their  reititution.  He  laftly  united 
again  for  a  time  the  civil  and  ecclefraftical  courts^  which 
union  was  foon  difiblved  by  his  Norman  clergy :  and,  upon 
that  final  difiblution,  the  cognizance  of  teftamentary  caufes 
feems  to  have  been  felt  given  to  the  ecclefiaftical  court.  The 
reft  remained  as  in  his  father's  time :  from  whence  we  may 
eafily  perceive  how  far  fhort  this  was  of  a  thorough  restitu- 
tion of  king  Edward's,  or  the  Saxon,,  laws. 

The  ufarper  Stephen,  as  the  manner  of  ufurpers  is,  pro- 
roifed  much  at  his  acceflion,  especially  with  regard  to  redreff- 
ing  the  grievances  of  the  fore  ft  laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  from  hi$ 
reign  however,  that  we  are  to  date  the  introduction  of  the 
.Roman  civil  and  canon  laws  into  this  realm:  and  at  the 
fame  time  was  imported  the  doctrine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law. 

Br  the  time  of  king  Henry  the  fecond,  if  not  earlier,  the 
charter  of  Henry  the  hrft  feems  to  have  been  forgotten  :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then  flou- 
rifhing  in  full  vigour.  The  right  of  primogeniture  feems 
a  Up  10  have  tacitly  revive  \  being  found  more  convenient  for 
the  public  than  the  parcelling  of  eftates  into  a  multitude  of, 
minute  fubdiviflons.  However  in  this  prince's  reign  much 
wap  done  to  methodize  the  k\v^  and.  reduce  them  into  a  re- 
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gular  order ;  as  appears  from  that  excellent  treatife  of  Glaiv 
vil :  which,  though  Some  of  it  be  now  antiquated  and  al- 
tered, yet,  when  compared  with  the  code  of  Henry  the  firft, 
it  carries  a  manifeft  fuperiority  s.  Throughout  his  reign  alfo  [  422  J 
was  continued  the  imporrant  Struggle,  which  we  have  had 
Gccafion  fo  often  to  mention,  between  the  laws  of  England 
and  Rome;  the  former  fupported  by  the  ftrength  of  the  tem- 
poral nobility,  when  endeavoured  to  be  fupplanted  in  favpur 
of  the  latter  by  the  popifh  clergy.  Which  difpute  was  kept 
on  foot  till  the  reign  of  Edward  the  firft  :  when  the  laws  of 
England,  under  the  new  discipline  introduced  by  that  fkilful 
commander,  obtained  a  complete  and  permanent  victory.  In 
the  prefent  reign,  of  Henry  the  Second,  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian  : 
I .  The  conftitutions  of  the  parliament  at  Clarendon,  A.  D. 
1 164,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  fecular  jurisdiction  :  though  his  farther  pro- 
grefs  was  unhappily  flopped,  by  the  fatal  event  of  the  dis- 
putes between  him  and  archbifhop  Becket.  2.  The  inftitu- 
tition  of  the  office  of  juftices  in  eyre,  in  ltinere\  the  king 
having  divided  the  kingdom  into  fix  circuits,  (a  little  different 
from  the  prefent,)  and  commiffioned  thefe  new  created  judges^ 
to  adminifter  juftice,  and  try  writs  of  affize,  in  the  Several 
counties.  Thefe  remedies  are  faid  to  have  been  then  firft 
invented :  before  which  all  caufes  were  ufually  terminated 
in  the  county  courts,  according  to  the  Saxon  cuftom ;  or 
before  the  king's  justiciaries  in  the  aula  regis,  in  purfuance 
of  the  Norman  regulations.  The  latter  of  which  tribunals, 
travelling  about  with  the  king's  perfon,  occasioned  intolera- 
ble expenfe  and  delay  to  the  Suitors  ;  and  the  former,  how- 
ever proper  for  little  debts  and  minute  actions.,  where  even 
injuftice  is  better  than  procraftination,  were  now  become 
liable  to  too  much  ignorance  of  the  law,  and  too  much  par- 
tiality as  to  fads,  to  determine  matters  of  considerable  mo- 
ment.   3.  The  introduction  and  eftablifiimcnt  of  the  grand 
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aflife,  or  trial  by  fpecial  kind  of  jury  in  a  writ  of  right,  at 
the  option  of  the  tenant  or  defendant,  inftead  of  the  barba- 
rous and  Norman  trial  by  battel.  4,  To  this  time  muft  alfo 
be  referred  the  introduction  of  efcuage,  or  pecuniary  com*- 
I  423  ]  mutation  for  perfonal  military  fervice  \  which  in  prpcefs  of 
time  was  the  parent  of  the  antient  fubfidies  granted  to  the 
crowa  by  parliament,  and  the  land  tax  of  later  times. 

Richard  the  firft,  a  brave  and  magnanimous  prince,  was 
a  fpor£fman  as  well  as  a  foldier ;  and  therefore  enforced  the 
foreft  laws  with  fome  rigour ;  which  occafioned  many  dif- 
contents  among  his  people  :  though  (according  to  Matthew 
Paris)  he  repealed  the  penalties  of  caftration,  lofs  of  eyes, 
and  cutting  off  the  hands  and  feet,  before  inflitted  on  fuch  as 
tranfgrefied  in  hunting  \  probably  finding  that  their  feverity 
prevented  profecutions.  He  alfo,  when  abroad,  compofed  a 
body  of  naval  laws  at  the  ifle  of  Oleron  •:  which  are  It  ill  ex- 
tant, and  of  high  authority  :  for  in  his  time  we  began  again 
to  difcover,  that  (as  an  ifland)  we  were  naturally  a  maritime 
power.  But,  with  regard  to  civil  proceedings,  we  find  no- 
thing very  remarkable  in  this  reign,  except  a  few  regulations 
regarding  the  Jews,  and  the  juftices  in  eyre  :  the  king's 
thoughts  being  chiefly  taken  up  by  the  knight  errantry  pf  a, 
croifade  againft  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  fon  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  foreft  laws  were  fo 
warmly  kept  up,  that  they  occafioned  many  infurre£lions  of 
the  barons  or  principal  feudatories :  which  at  laft  had  this 
effeft,  that  firft  king  John,  and  afterwards  his  fon,  confented 
to  the  two  famous  charters  of  Englifh  liberties,  magna  carta, 
and  carta  de  forejla.  Of  thefe  the  latter  was  well  calculated 
to  redrefs  many  grievances,  and  encroachments  of  the 
crown,  in  the  exertion  of  foreft  law:  and  the  former  con- 
firmed many  liberties  of  the  church,  and  redreffed  many 
grievances  incident  to  feodal  tenures,  of  no  fmall  moment 
at  the  time ;  though  now,  unlefs  confidered  attentively  arid 
with  this  retrofpeel,  they  feem  but  of  trifling  concern.  -  But, 
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}>efides  thefe  feodal  provifions,  care  was  alfo  taken  therein  to 
protect  the  fubje£t  againft  other  opprefiions,  then  frequently 
arifing  from  unreafonable  amercements,  from  illegal  diftrefles 
or  other  procefs  for  debts  or  fervices  due  to  the  crown,  and  [  424  ] 
from  the  tyrannical  abufe  of  the  prerogative  of  purveyance 
and  pre-emption.    It  fixed  the  forfeiture  of  lands  for  felony 
in  the  fame  manner  as  it  ftill  remains  ;  prohibited  for  the  fu- 
ture the  grants  of  exclufive  flfheries  ;  and  the  erection  of  new 
bridges  fo  as  to  opprefs  the  neighbourhood.  With  refpeft  to 
private  rights :  it  eftabliflied  the  teftamentary  power  of  the 
fubje£t  over  part  of  his  perfonal  eftate,  the  reft  being  diftri- 
buted  among  his  wife  and  children  ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  fince  :  and  prohibited  the 
appeals  of  women,  unlefs  for  the  d'ath  of  their  hufbands. 
In  matters  of  public  police  and  national  concern  :  it  enjoin- 
ed an  uniformity  of  wreights  and  meafures  ;  gave  new  en- 
couragements to  commerce,  by  the  protection  of  merchant 
ftrangers ;  and  forbad  the  alienation  of  lands  in  mortmain. 
With  regard  to  the  adminiftration  of  juftice  :  befides  prohi- 
biting all  denials  or  delays  of  it,  it  fixed  the  court  of  com- 
mon pleas  at  Weftminfter,  that  the  fuitors  might  no  longer 
be  harafled  with  following  the  king's  perfon  in  all  his  pro- 
grefles ;  and  at  the  fame  time  brought  the  trial  of  iffues  home 
to  the  very  doors  of  the  freeholders,  by  directing  aflifes  to 
be  taken  in  the  proper  counties,  and  eftablifhing  annual  cir- 
cuits :  it  alfo  corrected  fome  abufes  then  incident  to  the  trials 
by  wager  of  law  and  of  battel ;  directed  the  regular  award- 
ing of  inqueft  for  life  or  member ;  prohibited  the  king's  in- 
ferior minifters  from  holding  pleas  of  die  crown,  or  trying 
any  criminal  charge,  whereby  many  forfeitures  might  other- 
wife  have  unjuftly  accrued  to  the  exchequer  ;  and  regulated 
the  time  and  place  of  holding  the  inferior  tribunals  of  juf- 
tice, the  county  court,  fherifTs  tourn,  and  court-leet.  It 
confirmed  and  eftablifhed  the  liberties  of  the  city  of  London, 
and  all  other  cities,  boroughs,  towns,  and  ports  of  the  king- 
dom.   And,  laftly,  (which  alone  would  have  merited  the 
£itle  that  it  bears,  of  the  great  charter,)  it  protected  every  . 
individual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 

liberty, 
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liberty,  and  his  property,  unlefs  declared  to  be  forfeited  by 
the  judgment  of  his  peers  or  the  law  of  the  land  (3). 

[  42S  1  However,  by  means  of  thefe  ftruggles,  the  pope  in  the 
reign  of  king  John  gained  a  ftill  greater  afcendant  here,  than 
he  ever  had  before  enjoyed  ;  which  continued  through  the 
long  reign  of  his  fon  Henry  the  third  :  in  the  beginning  of 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfo  totally  abo- 
lifhed.  And  we  may  by  this  time  perceive,  in  Bra£lon's 
treatifc,  a  ftill  farther  improvement  in  the  method  and  regu- 
larity of  the  common  lav/,  efpecially  in  the  point  of  plead- 
ings h.  Nor  mull  it  be  forgotten,  that  the  firft  traces  which 
remain^  of  the  feparation  of  the  greater  barons  from  the  lefs, 
in  the  con  dilution  of  parliaments,  are  found  in  the  great 
charter  of  king  John  ;  though  omitted  in  that  of  Henry  III.; 
apq  that,  towards  the  end  of  the  latter  of  thefe  reigns,  we 
find  the  firft  record  of  any  writ  for  fummoning  knights,  citi- 
zens, and  burgefles  to  parliament.  And  here  we  conclude 
the  fecond  period  of  our  Englifh  legal  hiftory. 

HI.  The  third  commences  with  the  reign  of  Edward  the 
firft  •,  who  hath  juftly  been  (tiled  our  Englifh  Juftinian,  For 
in  his  time  the  law  did  receive  fo  fudden  a  perfection,  that 
f\%  Matthew  Hale  does  not  fcruple  to  affirm  V  that  more  was 
vlone  in  the  firft  thirteen  years  of  his  reign  to  fettle  and  efta- 
oiiihthe  distributive  juftice  of  the  kingdom,  than  in  all  th^ 
ag£fi  imce  that  time  put  together. 

*  Hi&  Hill.  C.  L.  156.  i  Ibid.  15?. 


.{3  )  The  following  is  the  celebrated  29th  chapter  of  magna  chart  a% 
the  fojym^tj#$  of  the  liberty  of  EiigliHimerj  ; 

Nullus  liber  homo  cafialur,  vrl  imprifonetur,  aut  dijfeifiatur.  de  libera 
ienemento  fuo  vet  libertaiibus  vel  liber  is  confuctudinihiis  fuis,  aut  utla- 
getur,  aut  ixutet,  aut  aliqub  modo  dftruatur,  nec  fupcr  cum  ibimus,  nec 
fupcr  cum  millcmus*  nif  per  legale  judicium  parium  fuorum  vel  per  legem 
terra.  Kulli  vendemuif  nulli  negahimus,  aut  differ  emus  reclum  vet 
jtdtitfam. 

It 
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It  would  be  endlefs  to  enumerate  all  die  particulars  of 
thefe  regulations;  but  the  principal  may  be  reduced  under 
the  following  general  heads.    1.  He  eftabilfhed,  confirmed, 
and  fettled,  the  great  charter  and  charter  of  forefh.    2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  eftabliming  the  bounds  of  eccle- 
fiaftical  jurifdicTdon  :  and  by  obliging  the  ordinary,  to  whom 
all  the  goods  of  inteftates  at  that  time  belonged,  to  diicharge 
the  debts  of  the  deceafed.    3.  He  defined  the  limits  of  the 
feveral  temporal  courts  of  the  higheft  jurifdicrion,  thcfe  of 
the  king's  bench,  common  pleas,    and  exchequer ;  fo  as 
they  might  not  interfere  with  each  other's  proper  bufmefs  :  [ 
to  do  which,  they  mult  now  have  recourfe  to  a  fiction,  very 
neceiiary  and  beneficial  in  the  prefent  enlarged  itate  of  pro- 
perty. 4.  He  fettled  the  boundaries  of  the  inferior  courts  in 
counties,  hundreds,  and  manors  :  confining  them  to  caufes 
of  no  great  amount,  according  to  their  primitive  iriftituifon 
though  of  confiderably  greater,  than  by  the  alteration  of  the 
value  of  money  they  are  now  permitted  to1  determine.  5.  He 
fecured  the  property  of  the  fubjecl:  by  abollihing  all  ar- 
bitrary taxes  and  tailiages,  levied  without  confent  of  the 
national  council.  6.  He  guarded  the  common  juftice  of  the 
kingdom  from  abufes,  by  giving  up  the  royal  prerogative  or 
fending  mandates  to  interfere  in  private  caufes.  7.  He  fettled 
the  form,   folemnities,   and  effect,  of  fines  levied  in  the 
tfoulrt  of  common  pleas  ;  though  the  thing  itfelf  was  of  Sax-" 
original.    J>.  He  firft  eftablifhed  a  repofitory  for  the  public 
records  of  the  kingdom  ;  few  of  which  are  antienter  than 
the  reign  of  his  father,  and  thofe  were  by  him  coilecred. 
9.  He  improved  upon  the  laws  of  king  Alfred,,  by  that 
great  and  orderly  method  of  watch  and  ward,  for  preferring 
the  public  peace  and  preventing  robberies^  eftablifhed  by  the 
ftatute  of  Winchefter.    10.  He  fettled  and  reformed  many 
abufes  incident  ro  tenures,  and  removed  feme  reftraints  on 
the  alienation  of  landed  property,  by  the  ftatute  of  quia  emp- 
tores.    1 1 .  He  inftituted  a  fpeedier  way  for  the  recovery  of 
debts,  by   granting  execution  not   only  upon  goods  an<f 
chattels,  but  alfo  upon  lands,  by  writ  of  elegit ;  which  was 

of 
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of  fignal  benefit  to  a  trading  people  :  and,  upon  the  fame 
commercial  ideas,  he  alfo  allowed  the  charging  of  lands  in 
a  ftatute  merchant,  to  pay  debts  contracted  in  trade,  con* 
trary  to  all  feodal  principles,  if 92  He  effectually  provided 
for  the  recovery  of  advowfons,  as  temporal  rights  ;  in  which* 
before,  the  law  was  extremely  deficient.  13.  He  alfo  effec- 
tually clofed  the  great  gulph,  in  which  all  the  landed  pro- 
perty of  the  kingdom  was  in  danger  of  being  fwallowed,  by 
his  re-iterated  ftatutes  of  mortmain;  moft  admirably  adapted 
to  meet  the  frauds  that  had  then  been  devifed,  though  after- 
wards contrived  to  be  evaded  by  the  invention  of  ufes* 
[  427  ]  14.  He  eftablifhed  a  new  limitation  of  property  by  the  cre- 
ation of  eftates  tail ;  concerning  the  good  policy  of  which, 
modern  times  have  however  entertained  a  very  different  opi- 
nion. 15.  He  reduced  all  Wales  to  the  fubje£tion,  not  only 
of  the  crown,  but  in  great  meafure  of  the  laws,  of  Eng- 
land (which  was  thoroughly  completed  in  the  reign  of 
Henry  the  eighth)  j  and  feems  to  have  entertained  a  defign 
of  doing  the  like  by  Scotland,  fo  as  to  have  formed  an  entire' 
and  complete  union  of  the  Ifland  of  Great  Britain. 

I  might  continue  this  catalogue  much  farther— but, 
upon  the  whole,  we  may  obferve,  that  the  very  fcheme  and 
model  of  the  adminiftration  of  common  juftice  between  party 
and  party,  was  entirely  fettled  by  this  king k ;  and  has 
continued  nearly  the  fame,  in  all  fucceeding  ages,  to  this 
day  ;  abating  fome  few  alterations,  which  the  humour  or 
neceflity  of  fubfequent  times  hath  occafioncd*  The  forms  . 
of  writs,  by  which  adtions  are  commenced,  were  perfected 
in  his  reign,  and  eftabliflied  as  models  for  pofterity.  The 
pleadings,  confequent  upon  the  writs,  were  then  fliort, 
nervous,  and  perfpicuous ;  not  intricate,  verbofe,  and  for- 
mal. The  legal  treatifes,  written  in  his  time,  as  Brittori, 
Fleta,  Hengam,  and  the  re  It,  are,  for  the  moft  part,  law  at 
this  day  :  or  at  leaft  were  fo,  till  the  alteration  of  tenures 
took  place.    Andj  to  conclude,  it  is  from  this  period,  from 

fi  Hal.  Hift.  C.  L.  162. 
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the  exact  obfervation  of  magna  carta,  rather  than  from  it's 
making  or  renewal,  in  the  days  of  his  grandfather  and  father, 
that  the  liberty  of  Englishmen  began  again  to  rear  it's  head  ; 
though  the  weight  of  the  military  tenures  hung  heavy  upon 
it  for  many  ages  after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his 
constitutions,  than  that  from  his  time  to  that  of  Henry  the 
eighth  there  happened  very  few,  and  thofe  not  very  consider- 
able, alterations  in  the  legal  forms  of  proceedings.    As  to 
matter  of  fubflance :  the  old  Gothic  powers  of  electing  the 
principal  Subordinate  magistrates,  the  Sheriffs,  and  conSer- 
vators  of  the  peace,,  were  taken  from  the  people  in  the  reigns  j 
of  Edward  II.  and  Edward  III-  ^  and  juftices  of  the  peace 
were  eftabliflhed  in  Stead  of  the  latter.    In  the  reign  alfo  of 
Edward  the  third  the  parliament  is  fuppofed  moSt  probably  to 
have  aflumed  it's  preSent  form  ;  by  a  reparation  of  the  com- 
mons from  the  lords.    The  Statute  for  defining  and  ascertain- 
ing trcafons  was  one  of  the  firft  productions  of  this  new- 
modelled  affembly ;  and  the  translation  of  the  law  proceed- 
ings from  French  into  Latin  another.    Much  alio  was  done, 
under  the  auSpices  of  this  magnanimous  prince,  for  efta- 
blifhing  our  domeStic  manufactures  5  by  prohibiting  the  ex- 
portation of  Englifh  wool,  and  the  importation  or  wear  of? 
foreign  cloth  or  furs;  and  by  encouraging  clothworkers 
from  other  countries  to  fettle  here.    Nor  was  the  legislature 
inattentive  to  many  other  branches  of  commerce,  or  indeed 
to  commerce  in  general :  for,  in  particular,  it  enlarged  the 
credit  of  the  merchant,  by  introducing  the  Statute  Staple 
whereby  he  might  the  more  readily  pledge  his  lands  Sor  the 
Security  of  his  mercantile  debts.    And,  as  perfonal  property 
now  grew,  by  the  extenfion  of  trade,  to  be  much  more  con-- 
fiderable  than  formerly,  care  was  taken,  in  cafe  of  intefta- 
cies,  to  appoint  administrators  particularly  nominated  by  the 
law ;  to  distribute  that  perSonal  property  among  the  creditors 
and  kindred  of  the  deceafed,  which  before  had  been  uSually 
applied,  by  the  officers  of  the  ordinary,  to-ufes  then  deno- 
minated pious.    The  Statutes  alSo  of  praemunire>  for  effec- 

tually 


42S  Public  Boox  IV. 

tuaHy  depreiling  the  civil  power  of  the  pope,  were  the  work 
of  this  and  the  fubfequent  reign.  And  the  eftablifhment  of 
a  laborious  parochial  clergy,  by  the  endowment  of  vicarages 
out  of  the  overgrown  foUeffions  of  the  rnonafteries,  added 
luftre  to  the  clofe  of  the  fourteenth  century  :  though  the  feeds 
of  the  general  reformation,  which  were  thereby  fir  It  fown  in 
the  kingdom,  were  almoft  overwhelmed  by  the  fpirit  of  per- 
fecution,  introduced  into  the  laws  of  the  land  by  the  influence 
of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  feventh,  the  civil  wars 
and  difputed  titles  to  the  crown  gave  no  leifure  for  farther 
] juridical  improvement:  (C  nam Jilent  leges  inter  arma." — And 
yet  it  is  to  thefe  very  difputes  that  we  owe  the  happy  lofs  of* 
all  the  dominions  of  the  crown  on  the  continent  of  France  ; 
which  turned  the  minds  of  our  fubfequent  princes  entirely  to 
domeftic  concerns.  To  thefe  likewife  we  owe  the  method 
of  barring  entails  by  the  fiction  of  common  recoveries,  invented 
originally  by  the  clergy,  to  evade  the  ftatutes  of  mortmain, 
but  introduced  under  Edward  the  fourth,  for  the  purpofe  of 
unfettering  eftates,  arid  making  them  more  liable  to  forfeiture  • 
while,  on  the  other  hand,  the  owners  endeavoured  to  protect 
thtfm  by  the  univerfal  eftablifhment  of  hjes,  another  of  the 
clerical  inventions.  , 

In  the  reign  of  King  Henry  the  feventh,.  his  minifters  (not 
to  fay  the  king  himfelf)  were  more  induftrious  in  hunting: 
out  profecutions  upon  old  arid  forgotten  penal  laws,  in  order 
to  extort  money  from  the  fuhject,  than  in  framing  any  new 
beneficial  regulations.  For  the  diftinguifhing  character  of 
this  reign,  was  that  of  amaffing  treafure  in  the  king's  coffers, 
by  every  means  that  could  be  devifed  :  and  almolt  every  al- 
teration in  the  laws,  however  falutary  or  otherwife  in  their 
future  confequences,  had  this  and  this  only  for  their  great  and 
immediate  object.  To  this  end  the  court  of  ftar-chamber  was 
new-modelled,  and  armed  with  powers,  the  moft  dangerous 
and  unconftittttional,  over  the  perfons  and  properties  of  the 

fubject » 
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fubjeeL  Informations  were  allowed  to  be  received,  in  lieu 
of  indict, merits,  at  the  amies  and  fe {lions  of  the  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  ftatute 
of  fines  for  landed  property  was  craftily  and  covertly  con- 
trived, to  facilitate  the  deftru&ion  of  entails,  and  make  the 
owners  of  real  eftates  more  capable  to  forfeit  as  well  as  to 
aliene.  The  benefit  of  clergy  (which  fo  often  intervened  to 
ftop  attainders  and  fave  the  inheritance)  was  now  allowed 
only  once  to  lay  offenders,  who  only  could  have  inheritances 
to  lofe*  A  Writ  of  capias  was  permitted  in  all  a£tions  ori  the 
cafe,  and  the  defendant  might  in  confequehce  be  outlawed  ; 
becaufe  upon  fuch  outhwry  his  goods  became  the  property  of 
the  crown.  In  flidrt,  there  is  hardly  a  ftatute  in  this  reign, 
introdu£live  of  a  new  law  or  modifying  the  old,  but  what  [  430  j 
either  dire£tly  or  obliquely  tended  to  the  emolument  of  tKa 
exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  im* 
tory,  viz.  the  reformation  of  religion,  under  Henry  the  eighth* 
and  his  children  \  which  opens  an  entirely  new  fcene  in  ec- 
clefiaftical  matters  ;  the  ufurped  power  of  the  pope  being  now 
for  ever  touted  and  deftroyed,  all  his  connexions  with  this 
ifland  cut  off,  the  crown  reftored  to  it's  fupremacy  over  fpl- 
ritual  men  and  caufes,  and  the  patronage  of  biihopricks  being 
once  more  indifputably  vefted  in  the  king.  And,  had  the 
fpiritual  courts  been  at  this  time  re-united  to  the  civil,  wS 
fhould  have  feen  the  bid  Saxon  conftituticn  with,  regard 
ecdefiajiical polity  completely  reftored, 

With  regard  alfo  to  ova  civil  polity,  the  ftatute  of  wills, 
Smd  the  ftdtiite  of  ufes,  (bothpaffed  in  the  reighof  this  prince,,) 
made  a  great  alteration  as  to  property  :  the  former  by  alio w- 
ing  the  devife  of  real  eftates  by  will  £  which  before  was  in  ge- 
neral forbidden  ;  the  latter,  by  endeavouring  to  deftroy  the 
intfieate  nicety  of  ufes>  though  the  narrewnefs  and  pedantry 
of  the  courts  of  common  kw  prevented  this  ftatute  from  hav- 
ing it's  full  beneficial  effed.  And  thence  the  courts  of  equity 
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aflunied  a  jurifdi£tion,  dictated  by  common  juftice  and  com- 
mon fenfe  :  which,  however  arbitrarily  excrcifed  or  produc- 
tive of  jealoufies  in  it's  infancy,  has  at  length  been  matured 
into  a  moil  elegant  fyftem  of  rational  jurifprudence  ;  the 
principles  of  which  (notwithstanding  they  may  differ  in  forms) 
are  now  equally  adopted  by  die  courts  of  both  law  and  equi- 
ty. From  the  ftatute  of  ufes,  and  another  ftatute  of  the  fame 
antiquity,  (which  protected  eftates  for  years  from  being  de- 
ftroyed  by  the  reverfioner,)  a  remarkable  alteration  took  place 
in  the  mode  of  conveyancing  v  the  antient  affurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  feldom  prac- 
tifed,  fince  the  more  eafy  and  more  private  invention  of  tranf- 
ferring  property,  by  fecret  conveyances  to  ufes,  and  long 
terms  of  years  being  now  continually  created  in  mortgages 
[  43 1  ]  and  family  fettlements,  which  may  be  moulded  to  a  thoufand 
ufeful  purpofes  by  the  ingenuity  of  an  able  artifL 

Til  e  farther  attacis  In  this  reign  upon  the  immunity  of  ef- 
tates-tail,  which  reduced  them  to  little  more  than  the  condi- 
tional fees  at  the  common  law,  before  the  pa  fling  of  the  ftatute 
dc  doniSy  the  eftablifhment  of  recognizances  in  the  nature  of  a 
ftatute-ftaple,  for  facilitating  the  raifing  of  money  upon  landed 
fecurity  -5  and  the  introduction  of  the  bankrupt  laws,  as  well; 
for  the  punifhment  of  the  fraudulent,  as  the  relief  of  the  un- 
fortunate, trader;  all  thefe  were  capital  alterations  of  our  le- 
gal polity,  and  highly  convenient  to  that  character,  which 
the  Englifh  began  now  to  re-affume,  of  a  great  commercial 
people.  The  incorporation  of  Wales  with  England,  and 
the  more  uniform  adminiflration  of  juftice,  by  deftroying 
fome  counties  palatine,  and  abridging  the  unreasonable  pri- 
vileges of  fuch  as  remained,  added  dignity  and  ftrength  to 
the  monarchy :  and,  together  with  the  numerous  improve- 
ments before  obferved  upon,  and  the  redrefs  of  many  griev- 
ances and  oppreffions  which  had  been  introduced  by  his  fa- 
ther, will  ever  make  the  adminiflration  of  Henry  VIII.  a  very 
diftinguiflied  aera  in  the  annals  of  juridical  hifiory. 

It 
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It  rnuft  be  however  remarked,  that  (particularly  in  his 
later  years)  the  royal  prerogative  was  then  ;ftrained  td  a 
very  tyrannical  and  oppreflive  height;  and,  what  was  the 
Vv-orft  circumftance,  it's  encroachments  were  eftablifhed  by 
law,  under  the  fan£tion  of  thofe  pufillanimous  parliaments, 
one  of  which  to  it's  eternal  difgrace  paffed  a  ftatute,  whereby 
it  was  enacted  mat!  the  king's  proclamations  mould  have  the 
force  of  acts  of  parliament ;  and  others  concurred  in  the 
creation  of  that  amazing  heap  of  wild  and  new-fangled  trea- 
fons,  which  were  flightly  touched  Upon  in  a  former  chap- 
ter1. Happily  for  the  nation,  this  arbitrary  reign  was  fucceed- 
ed  by  the  minority  of  an  amiable  prince;  during  the  fhort  fun- 
flune  of  which,  great  part  of  thefe  extravagant  laws  were  re- 
pealed* And,  to  do  jultice  to  the  morter  reign  of  queen  Mary, 
many  falutary  and  popular  laws,  in  civil  matters,  were  made  £  433  J 
under  her  adminiftration;  perhaps  the  better  to  reconcile  the 
people  to  the  bloody  meafures  which  (he  was  induced  to  pur- 
fue,  for  the  re-eftablifhment  of  religious  flaverv :  the  well- 
concerted  fchemes  for  effecting  which,  were  (through  the 
proyidence  of  God)  defeated  by  the  feafonable  acceffion  of 
queen  Elizabeth. 

The  religious  liberties  of  the  nation  being,  by  that  happy 
event,  eftablifhed  (we  truft)  on  an  eternal  bafis  (though 
obliged  in  their  infancy  to  be  guarded,  againft  papifts  and 
other  non~conformifts>  by  laws  of  too  fanguinary  a  nature,} 
the  foreft  laws  having  fallen  into  difufe  ;  and  the  adminiftra- 
tion  of  civil  rights  in  the  courts  of  juflice  being  carried  on  in 
a  regular  courfe,  according  to  the  wife  inftitutions  of  king 
Edward  the  flirt,  without  any  material  innovations  ;  all  the 
principal  grievances  introduced  by  the  Norman  conqued 
leem  to  have  been  gradually  fhaken  off,  and  our  Saxon  con- 
ftitution  reltored,  with  confiderable  improvements :  except 
only  in  the  continuation  of  the  military  tenures,  and  a  few 
other  points,  which  ftiil  armed  the  crown  with  a  very  op- 

*  Sec  pag.  86, 
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preflive  and  dangerous  prerogative.  It  is  alfo*  to  be  remarked^ 
that  the  fpirit  of  enriching  the  clergy  and  endowing  religious 
houfes  had  (through  the  former  abufe  of  it)  gone  over  to  fuch 
a  contrary  extreme,  and  the  princes  of  the  houfe  of  Tudor 
and  their  favourites  had  fallen  with  fuch  avidity  upon  the 
fpoils  of  the  church,  that  a  decent  and  honourable  maintenance 
was  wanting  to  many  of  the  bilhops  and  clergy.  This  pro- 
duced the  rejlr -tuning  ftatutes,  to  prevent  the  alienations  of 
lands  and  tithes  belonging  to  the  church  and  universities. 
The  number  of  indigent  perfons  being  alfo  greatly  increafed, 
by  withdrawing  the  alms  of  the  monafteries,  a  plan  was 
formed  in  the  reign  of  queen  Elizabeth,  more  humane  and 
beneficial  than  even  feeding  and  cloathing  of  millions ;  by 
affording  them  the  means  (with  proper  induftry)  to  feed  and 
to  cloath  themfelves.  And,  the  farther  any  fubfequent  plans 
tor  maintaining  the  poor  have  departed  from  this  inftitution, 
the  more  impracticable  and  even  pernicious  their  vifionary 
attempts  have  proved. 

]  Ho^BVMfcj  considering  the  reign:  of  queen  Elizabeth  in 
a  great  and  political  view,  we  have  no  reafon  to  regret  many 
fubfequent  alterations  in  the  Englifh  conftitution.  For> 
though  in  general  fhe  was  a  wife  and  excellent  princefs,  and 
loved  her  people;  though  in  her  time  trade  fiouriflied,  riches 
;r;creafed,  the  laws  were  duly  adminiftered,  the  nation  was 
x ^ i peeled  abroad,  and  the  people  happy  at  home ;  yet,  the 
mxfreaK  of  the  power  of  the  ftar-chamber,  and  theereflion 
m  the  high  commiffion  court  in  matters  ecclefiaftical,  were 
mt  work  of  her  reign.  She  alfo  kept  her  parliaments  at  a 
very  awful  diftance  :  and  in  marfy  particulars  (lie,  at  times* 
would  carry  the  prerogative  as  high  as  her  mo  ft  arbitrary  pre- 
deceffors.  It  is  true,,  lire  very  feldom  exerted  this  preroga- 
tive, fp  as  to  opprefs  individuals',  but  ft  ill  (he  had  it  to  exert: 
and  therefore  the  felicity  of  her' reign  depended  more  on  her 
want  of  opportunity  and  inclination,  than  want  of  p3wer  to 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit ;  but 
at  the  fame  tine  it  is  fufficient  to  lhew;  that  thefe  were  not 
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fhofe  golden  days  of  genuine  liberty  that  we  formerly  were 
taught  to  believe  :  for,  furely,  the  true  liberty  of  the  fubject 
confifts  not  fo  much  in  the  gracious  behaviour,  as  in  the  li- 
mited power,  Q.f  the  fovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  fure 
degrees,  for  as  great  a  revolution  in  government :  yet,  while 
that  revolution  was  effecting,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progrefs  of  thofe  very  means  which 
afterwards  reduced  it's  power.  It  is  obvious  to  every  obferver, 
that,  till  the  clofe  of  the  Lancaftrian  civil  wars,  the  pro- 
perty and  the  power  of  the  nation  were  ohieily  divided  be- 
tween the  king,  tli€  nobility,  and  the  clergy.  The  commons 
were  generally  in  a  ft  ate  o{  great  ignorance  ;  their  perfonal 
wealth,  before  the  extenfion  of  trade,  was  comparatively 
fmall ;  and  the  nature  of  their  landed  property  was  fuch, 
as  kept  them  in  continual  dependence  upon  their  feodal  lord, 
being  ufually  fome  powerful  baron,  fome  opulent  abbey, 
or  fometimes  the  king  himfelf.  Though  a  notion  of  general  £  ] 
liberty  had  ftrongly  pervaded  and  animated  the  whole  con- 
ititution,  yet  the  particular  liberty,  the  natural  equality,  and 
perfonal  independence  of  individuals,  were  little  regarded  or 
thought  of-,  nay  even  to  alTert  them  was  treated  as  the  height 
of  fedition  and  rebellion.  Our  anceftors  heard,  with  deteft- 
atkm  and  horror,  thofe  fentiments  rudely  delivered,  and 
pufhed  to  molt  abfurd  extremes,  by  the  violence  of  a  .Cade 
and  a  Tyler ;  which  have  fmce  been  applauded,  with  a  zeal 
almoft  rifing  to  idolatry,  when  foftened  and  recommended 
fey  the  eloquence,  the  moderation,  and  the  arguments  of  a 
Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the 
progrefs  of  religious  reformation,  began  to  be  univerfallydiire- 
minated;  when  trade  and  navigation  were  fuddenly  carried  to 
an  amazing  extent,  by  the  ufe  of  the  compafs  and  the  confe- 
<iuent  difcovery  of  the  Indies    the  minds  of  men,  thus  en- 
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lightened  by  fcience  and  enlarged  by  obfervation  and  travel, 
began  to  entertain  a  more  juft  opinion  of  the  dignity  and  rights 
of  mankind.  An  inundation  of  wealth  flowed  in  upon  the 
merchants,  and  middling  rank  \  while  the  two  great  eftates  of 
the  kingdom,  which  formerly  had  balanced  the  prerogative, 
the  nobility  and  clergy,  were  greatly  impoveriihed  and  weak- 
ened.  The  popifh  clergy,  detected  in  their  frauds  and 
abufes,  expofed  to  the  refentment  of  the  populace,  and  {trip- 
ped of  their  lands  and  revenues,  flood  trembling  for  their 
very  exiftcnce.  The  nobles,  enervated  by  the  refinements  of 
luxury,  (which  knowledge,  foreign  travel,  and  the  progrefs 
of  the  politer  arts,  are  too  apt  to  introduce  with  themfelves,) 
and  fired  with  difdain  at  being  rivalled  in  magnificence  by  the 
Opulent  citizens,  fell  into  enormous  expences  *,  to  gratify 
which  they  were  permitted,  by  the  policy  of  the  times,  to 
diffipate  their  overgrown  eftates,  and  alienate  their  ancient 
patrimcnics.  This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound  :  while  the  king,  by 
the  fpoil  of  the  monafteries  and  the  great  increafe  of  the  cuf~ 
F  435  1  toms>  grew  rich,  independent,  and  haughty:  and  the  com- 
mons were  not  yet  fenfible  of  the  ftrength  they  had  acquired,, 
nor  urged  to  examine  it's  extent  by  new  burthens  or  oppref- 
five  taxations,  during  the  fudden  opulence  of  the  exchequer* 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed 
from  the  infolence  and  tyrannyof  the  orders  more  immediately 
above  them,  they  never  dreamed  of  oppofing  the  preroga- 
tive, to  which  they  had  been  fo  little  accuftomed ;  much  Ms 
of  taking  the  lead  in  oppofition,  to  which  by  their  weight 
and  their  property  they  were  now  entitled.  IThe  latter  ysars 
of  Henry  the  eighth  were  therefore  the  times  of  the  greateft 
defpotifm,  that  have  been  known  in  this  ifland  fince  the  death 
of  William  the  Norman :  the  prerogative,  as  it  then  flood 
by  common  law,  (and  much  more  when  extended  by  a£l 
of  parliament,)  being  too  large  to  be  endured  in  a  land  of 
liberty. 

Qttken  Elizabeth,  and  the  intermediate  princes  of  theTu* 
dor  line,  had  almoit  the  fame  legal  powers,  -arid  fdmetimes 
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exerted  them  as  roughly,  as  their  father  king  Henry  the 
eighth.  But  the  critical  fituatiou  of  that  princefs  with  re- 
gard to  her  legitimacy,  her  religion,  her  enmity  with  Spain, 
and  her  jealoufy  of  the  -queen  of  Scots,  occafioned  greater 
caution  in  heT  conduct.  She  probably,  or  her  able  advifers, 
had  penetration  enough  to  difcern  how  the  power  of  the 
kingdom  had  gradually  fhifted  it's  channel,  and  wifdom 
enough  not  to  provoke  die  commons  to  difecver  and  feel 
their  ltrength.  She  therefore  drew  a  veil  over  the  odious  part 
of  prerogative  *,  which  was  never  wantonly  thrown  afide,  but 
only  to  anfwer  feme  important  purpofe  :  and,  though  the 
royal  treafury  110  longer  overflowed  with  the  wealth  of  the  1 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  fhe  afked  for  Ripplies  with  fuch  mo- 
deration, ami  managed  them  with  fo  much  ceconomy,  that 
the  commons  were  happy  in  obliging  her.  Such,  in  fhort, 
were  her  circumftaiices,  her  neceffities,  her  wifdom,  and  her 
good  difpofition,  that  never  did  a  prince  fo  long  and  fq  en- 
tirely, for  the  fpace  of  half  a  century  together,  reign  in  the 
affections  of  the  people. 

On  the  acceffion  of  king  James  I,  no  new  degree  of  royal  [  436  ] 
power  was  added  to,  or  exercifed  by,  him  :  but  fuch  a  fceptre 
was  too  weighty  to  be  wielded  by  fuch  a  hand.  The  unrca- 
fonable  and  imprudent  exertion  of  what  was  then  deemed  to 
be  prerogative,  upon  trivial  and  unworthy  occafions,  and 
the  claim  of  a  more  abolute  power  inherent  in  the  kingly 
office  than  had  ever  been  carried  into  practice,  foon  awakened 
the  fleeping  lion.  The  people  heard  with  aftonifhment  doc- 
trines preached  from  the  throne  and  the  pulpit,  fubverfive  of 
liberty  and  property,  and  all  the  natural  rightsi  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallacioufly  fupported :  and  common  reafon  af- 
fured  them,  that,  if  it  were  of  human  origin,  no.  conflitu- 
tion  could  eftablifh  it  without  power  of  revocation,  no  pre- 
cedent could  fan&ify,  no  length  of  time  could  confirm  it* 
The  leaders  felt  the  pulfe  of  the  nation,  and  found  they  had 
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ability  as  well  a6  inclination  to  refift  it ;  and  accordingly  re- 
fifted  and  oppofed  it,  whenever  the  pufiiianimous  temper  of 
fhe  reigning  monarch  had  courage  to  put  it  to  the  trial  ^  and 
they  gained  fome  little  victories  in  the  cafes  of  concealments, 
monopolies,  and  the  difpenfing  power.  In  the  mean  timej 
very  little  waa  done  for  the  improvement  of,  private  juftice, 
except  the  abolition  of  fan&uaries,  and  the  extenfion  of  the 
bankrupt  laws,  the  limitation  of  fuits  and  a£HonSj  and  the 
regulating  of  informations  upon  penal  ftatutes.  For  I  can- 
not clafs  the  laws  againft  witchcraft  and  conjuration  under 
the  head  of  improvements  -9  ncr  did  the  difpute  between 
lord  Ellefmere  and  fir  Edward  Coke,  concerning  the  powers 
pf  the  court  of  chancery,  tend  much  to  the  advancement  of 
juftice* 

Indeed  wKcjn  Charles  the  firft  fuccecded  to  the  crown  of 
his  father,  and  attempted  to  revive  fome  enormities,  which 
had  been  dormant  in  the  rejgn  cf  king  James,  the  loans  and 
benevolences  extorted  from  the  fuhject,  the  arbitrary  imprifon? 
ments  for  ref  faj,  the  exertion  of  martial  law  in  time  of  peace, 
and  other  domeftic  grievances,  clouded  the  morning  of  that 
rmfgukjed  prince's  reign  j  which,  though  the  noon  of  it  began 
a  litxie  to  brighten,  at  laft  went  clown  in  blood,  and  left  the, 
whole  kingdom  in  darknefs.  It  mud  be  acknowledged  that, 
by  the  petition  of  right,  ena£ted  to  abolifti  thefe  encroach-* 
ments,  the  Englifh  conftitution  received  gr^at  alteration  and 
improvement.  But  there  ftiil  remained  the  latent  power  of 
the  fore  ft  laws,  which  the  crown  rnoft  unfeafonably  revived. 
The  legal  jurifdiftiqn  pf  the  ftar-chamber  and  high  commit* 
Hon  courts  was  alfo  extremely  great ,  though  their  ufurped 
authority  was  ft  ill  greater.  And^  if  wc  add  to  thefe  the;  dif- 
uft  of  parliaments,  the  ill  timed  zeal  and  defpotic  proceed- 
ings of  the  ecclefiaftical  governors  in  matters  of  mere  indif^ 
ference,  together  with  the  arbitrary  levies  of  tonnage  and 
poundage,  (hip-money,  and  other  projects,  we  may  fee 
grounds  mod  amply  fuflicient  for  feeking  redrefs  in  a  legal 
fconftitutiqnal  way,    This  redrefs,  when  fought,  was  alfo 
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conftitutionally  given  :  for  all  thefe  oppreffions  were  actually 
abolHhed  by  the  king  in  parliament,  before  the  rebellion 
broke  out,  by  the  ieveral  ftatutes  for  triennial  parliaments, 
for  abolifihing  the  ftar-chamber  and  high  commifiion  courts, 
for  afcertaining  the  extent  of  forefts  and  foreft  laws,  for  re- 
nouncing {hip-money  and  other  exactions,  and  for  giving  up 
the  prerogative  of  knighting  the  king's  tenants  in  capite  in 
confequence  of  their  feodal  tenures :  though  it  mult  be  ac- 
knowledged that  thefe  conceffions  were  not  made  with  fogood 
a  grace,  as  to  conciliate  the  confidence  of  the  people.  Un- 
fortunately, either  by  his  own  mifmanagement,  or  by  the 
ftrtsof  his  enemies,  the  king  had  loft  the  reputation  of  fince- 
lity;  which  is  the  greateft  unhappinefs  that  can  befal  a  prince. 
Though  he  formerly  had  drained  his  prerogative,  not  only  be- 
yond what  the  genius  of  the  prefent  times  would  bear,  but 
ulfo  beyond  the  examples  of  farmer  ages,  he  had  now  con- 
fented  to  reduce  it  to  a  lower  ebb  than  was  confident  with 
monarchical  government.  A  conduct  fo  oppofite  to  his  temper 
and  principles,  joined  with  fome  ram  actions  and  unguarded 
expreffions,  made  the  people  fufpeft  that  this  condefcenfion 
was  merely  temporary.  Flufhed  therefore  with  the  fuccefs 
they  had  gained,  fired  with  refentment  for  paft  oppreffions, 
and  dreading  the  confequences  if  the  king  mould  regain  his  [  438  ] 
power,  the  popular  leaders  (who  in  all  ages  have  called  them- 
felves  the  people)  began  to  grow  infolent  and  ungovernable  ; 
their  infolence  foon  rendered  them  defperate  :  and  defpair  at 
length  forced  them  to  join  with  a  fet  of  military  hypocrites 
and  enthufiafls,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  folemnity  to  the  trial  and  muiv 
der  of  their  fovereign* 

I  pass  by  the  crude  and  abortive  fchemes  for  amending 
the  laws  in  the  times  of  confufion  which  followed  ;  the  moil 
promifing  and  fenfible  whereof  (fuch  as  the  eftablifhment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  a£l  of  navi- 
gation, and  fome  others)  were  adopted  in  the 
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V.  Ftfth  period,  which  I  am  next  to  mention,  viz.  after 
the  restoration  of  king  Charles  II.  Immediately  upon  which, 
the  principal  remaining  grievance,  the  doctrine  and  confe- 
rences of  military  tenures,  were. taken  away  and  aboiifhed, 
except  in  the  inftance  of  corruption  of  inheritable  blood, 
upon  attainder  of  treafon  and  felony.  And  though  the  mo- 
narch, in  whofe  perfon  the  royal  government  was  reftored, 
and  with  it  our  antient  confutation,  deferves  no  commenda- 
tion from  pofterity,  yet  in  his  reign,  (wicked,  fanguinary, 
and  turbulent  as  it  was,)  the  concurrence  of  happy  circum- 
iiances  wras  fuch,  that  from  thence  we  may  date  not  only  the 
re-eftablifiiment  of  our  church  and  monarchy,  but  alfo  the 
complete  reftitution  of  Englifh  liberty,  for  the  fir  ft  time, 
fince  it's  total  abolition  at  the  conqueit.  For  therein  not  only 
thefe  flaviih  tenures,  the  badge  of  foreign  dominion,  with  all 
their  oppreflive  appendages,  were  removed  from  incumbering 
the  eftates  of  the  fubjecl: ;  but  alfo  an  additional  fecurity  of 
his  perfon  from  imprifonment  was  obtained,  by  that  great 
bulwark  of  our  conftitution,  the  habeas  corpus  a£t.  Thefe  two 
ftatutes,withrcgard  to  our  property  and  perfons,  form  a  fecond 
magna  carta,  as  beneficial  and  effectual  as  that  of  Running- 
Mead.  That  only  pruned  the  luxuriancies  of  the  feodal  fyf- 
tem  ;  but  the  ftatute  of  Charles  the  fecond  extirpated  all  it's 
flaveries;  except  perhaps  in  copyhold  tenure;  and  there  alfo 
they  are  now  in  great  meafure  enervated  by  gradual  cuftom, 
and  the  inter pofition  of  our  courts  of  juftice.  Magna  Carta 
only,  in  general  terms,  declared,  that  no  man  {hall  be  im- 
prifoned  contrary  to  law:  the  habeas  corpus  act  points  him  out 
effectual  means,  as  well  to  releafe  himfelf,  though  committed 
even  by  the  king  in  council,  as  to  punifli  all  thofe  who  (hall 
thus  unconftitutionally  mifufe  him. 

To  thefe  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption ;  the  ftatute  for  holding  trien- 
nial parliaments  *,  the  teft  and  corporation  acts,  which  fecure 
both  our  civil  and  religious  liberties  the  abolition  of  the 
writ  t'C  haeretlco  comburendo ;  the  ftatute  of  frauds  and  perju- 
ries, 
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ries,  a  great  and  nccefiary  fecurity  to  private  property  ;  the 
ftatnte  for  diftribution  of  inteftates'  e Hates,  and  that  of 
amendments  and  jeofails,  which  cut  off  thofe  fuperfluous 
niceties  which  fo  long  had  dhgraced  our  courts;  together  with 
many  ether  wholefome  acts  that  were  paused  in  this  reign, 
for  the  benefit  of  navigation  and  the  improvement  of  foreign 
commerce  :  and  the  whole,  when  we  likewife  confider  the 
freedom  from  taxes  and  armies  which  the  fubjeft  then  en- 
joyed, will  be  fufficient  to  demonftrate  this  truth,  "  that  the 
<*  conflitution  of  England  had  arrived  to  it's  full  vigour,  and 
P  the  true  balance  between  liberty  and  prerogative  was  hap- 
4f  pily  eftablifhed  by  Iawy  in  the  reign  of  king  Charles  the 
"  fecond." 

It  is  far  from  my  intention  to  palliate  or  defend  many  very 
iniquitous  proceedings,  contrary  to  all  law,  in  that  reign, 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
employment.  What  feems  inconteftible  is  this,  that  by  the 
law™,  as  it  then  ftood,  (notwithstanding  fome  invidious,  nay 
dangerous  branches  of  the  prerogative  have  fince  been  lopped 
off,  and  the  reft  more  clearly  defined,)  the  people  had  as  large  £  44Q  J 
a  portion  of  real  liberty,  as  is  confident  with  a  ft  ate  of  fociety  ; 
and  fufficient  power,  refiding  in  their  own  hands,  to  ailert 
and  preferve  that  liberty,  if  invaded  by  the  royal  prerogative. 
For  which  I  need  but  appeal  to  the  memorable  cataftrophe  of 
the  next  reign.  For  when  king  Charles's  deluded  brother 
attempted  to  enflave  the  nation,  he  found  it  was  beyond  his 
power  :  the  people  both  could,  and  did,  reiift  him  ;  and,  in 
confequence  of  fuch  refiftance,  obliged  him  to  quit  his  en- 
terpnze  and  his  throne  together.  Which  introduces  us  to 
the  laft  period  of  our  legal  hiftory  ;  viz. 

VI.  From  the  revolution  in  1688  to  the  prefent  time.  In 
this  period  many  laws  have  pafied  y  as  the  bill  of  rights,  the 

m  The  point  of  time  at  which  I  and  that  for  licenfing  the  prefs  had  ex- 
would  chufe  to  fix  this  theoretical  perfee-  pired  ;  though  the  years  which  irnme- 
fion  of  our  public  law,  is  the  year  1679  ;  diately  followed  it  were  times  of  great 
aftei  the  habeas  corpus  a<5t  was  pafred,    practical  oppreffion. 
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toleration  aft,  the  aft  of  fettlement  with  it's  conditions,  the 
aft  for  uniting  England  with  Scotland,  and  fome  others  : 
which  have  averted  our  liberties  in  more  clear  and  emphatical 
terms  ^  have  regulated  the  fucceffion  of  the  crown  by  parlia- 
ment, as  the  exigencies  of  religious  and  civil  freedom  required  ; 
have  confirmed,  and  exemplified,  the  doftrine  of  refiftance, 
v/hen  the  executive  magistrate  endeavours  to  fubvert  the  con- 
stitution 5  have  maintained  the  Superiority  of  the  laws  above 
the  king,  by  pronouncing  his  difpenfing  power  to  be  illegal ; 
have  indulged  tender  confeiences  with  every  religious  liberty, 
confident  with  the  Safety  of  the  State  ;  have  eftabliflied  trien- 
nial, fince  turned  into  Septennial,  elections  of  members  to 
ferve  in  parliament*,  have  excluded  certain  officers  from  the 
houfe  of  commons  «,  have  restrained  the  king's  pardon  from 
obftrufting  parliamentary  impeachments ;  have  imparted  to 
all  the  lords  an  equal  right  of  trying  their  fellow  peers ;  have 
regulated  trials  for  high  treafon;  have  afforded  our  pofterity 
a  hope  that  corruption  of  blood  may  one  day  be  aboliflied 
and  forgotten  ;  have  (by  the  defire  of  his  prefent  majefty) 
fet  bounds  to  the  civil  lift,  and  placed  the  administration  of 
that  revenue  in  hands  that  are  accountable  to  parliament ; 
and  have  (by  the  like  defire)  made  the  judges  completely 
independent  of  the  king,  his  ministers,  and  his  fuccefibrs. 
Yet,  though  thefe  provisions  have,  in  appearance  andnomi- 
[  441  ]  naliy,  reduced  the  Strength  of  the  executive  power  to  a  much 
lower  ebb  than  in  the  preceding  period  if  on  the  other  haiad 
we  throw  into  the  oppofite  fcale  (what  perhaps  the  immode- 
rate reduction  of  the  antient  prerogative  may  have  rendere4 
in  fome  degree  neceffary)  the  vaft  acquifition  of  force,  arising 
from  the  riot-aft,  and  the  annual  expedience  of  a  Standing 
army  ;  and  the  vaft  acquiiition  of  .perfonal  attachment,  arif- 
ing  from  the  magnitude  of  the  national  debt,  and  the  manner 
of  levying  thofe  yearly  millions  that  are  appropriated  to  pay 
the  intereit  j  we  mail  find  that  the  crown  liar,  gradually  and 
imperceptibly,  gained  almoftas  much  in  influence,  as  it  has 
apparently  loft  in  prerogative. 
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The  chief  alterations  of  moment  (for  the  time  would 
fail  me  to'  defcend  to  minutiae)  in  the  adminiftration  of  private 
juftice  during  this  period,  are  the  folemn  recognition  of  the 
law  of  nations  with  refpecT:  to  the  rights  of  embaffadors:  the 
cutting  off,  by  the  ftatute  for  the  amendment  of  the  law,  a 
vaft  number  of  excrefccnces,  that  in  procefs  of  time  had 
lprung  out  of  the  practical  part  of  it :  the  protection  of  cor- 
porate rights  by  the  improvements  In  writs  of  mandamus,  and 
informations  in  nature  of  quo  warranto :  the  regulations  of 
trials  by  jury,  and  the  admitting  witnefies  for  prifoners  upon 
oath;  the  farther  reftraints  upon  alienation  of  lands  in  mort- 
main:  the  annihilation  of  the  terrible  judgment  of  peine  fort 
et  dure :  the  ex  ten  (ion  of  the  benefit  of  clergy,  by  abolifhing 
the  pedantic  criterion  of  reading :  the  counter  balance  to 
this  mercy,  by  the  vaft  increafe  of  capital  punifhrnent :  the 
new  and  effectual  methods  for  the  fpeedy  recovery  of  rents : 
the  improvements  which  have  been  made  in  ejectments  for 
the  trying  of  titles  :  the  introduction  and  eftablifnment  of  pa- 
per credit,  by  indorsements  upon  bills  and  notes,  which  have 
fhewn  the  legal  poflibility  and  convenience  (which  our  an- 
ceftors  fo  long  doubted)  of  affigning  a  chofe  in  action :  the 
tranflation  of  all  legal  proceedings  into  the  Englifh  language : 
the  eredion  of  courts  of  confeience  for  recovering  fmall 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts  :  the  great  fyftem  of  marine  jurifprudence, 
of  which  the.  foundations  have  been  laid,  by  clearly  deve-  f  ^2 
loping  the  principles  on  which  policies  of  insurance  are 
founded,  and  by  happily  applying  thofe  principles  to  parti- 
^  cular  cafes  :  and,  laftly,  the  liberality  of  fentlment,  which 
(though  hit)  has  now  taken  pofieflion  of  our  courts  of  com- 
mon law,  and  induced  them  to  adopt  (where  facts  can  be 
clearly  afcertaimed)  the  fame  principles  of  redrefs  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  lord 
Nottingham  prefided  there ;  and  this,  not  only  where  fpe- 
eially  impowered  by  #particular  ftatutes,  (as  in  the  cafe  of 
bonds,  mortgages,  and  fet  offs,)  but  by  extending  the  re- 
medial influence  of  the  equitable  writ  of  trefpafs  on  the  cafe, 
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according  to  it's  primitive  inftitution  by  king  Edward  the 
firlt,  to  almolt  every  inftance  of  injuftice  not  remedied  bv 
any  other  procefs.  And  thefe,  I  think,  are  all  the  materia 
alterations  that  have  happened  with  refpect  to  private  juftice, 
in  the  courfeof  the  prefent  century. 

Thus  therefore,  for  the  amufement  and  inftni£tion  *of  the 
ftudent,  I  have  endeavoured  to  delineate  fome  rude  outlines  of 
a  plan  for  the  hiftory  of  our  laws  and  liberties ;  from  their  m  ft 
rife,  and  gradual  progrefs,  among  our  Britifli  and  Saxon  an- 
celtors,  till  tlieir  total  eclipfe  at  the  Norman  conqueft  •,  frorn 
which  they  have  gradually  emerged,  and  rifen  to  the  perfec- 
tion they  now  enjoy,  at  different  periods  of  time.  We  have 
feen,  in  the  courfe  of  our  inquiries,  in  this  and  the  former 
volumes,  that  the  fundamental  maxims  ami  rules  of  the  law, 
which  regard  the  rights  of  perfons,  and  the  rights  of  tilings, 
the  private  injuries  that  may  be  offered  to  both,  and  the 
crimes  which  afteft  the  public,  have  been  and  are  every  day 
improving,  and  are  now  fraught  with  the  accumulated  wif- 
dom  of  ages  :  that  the  forms  of  adminiftering  juftice  came  to 
perfection  under  Edward  the  firlt  j  and  have  not  been  much 
varied,  nor  always  for  the  better,  fince  :  that  our  religious 
liberties  were  fully  eltablilhed  at  the  reformation  :  but  that 
the  recovery  of  our  civil  and  political  liberties  was  a  work  of 
longer  time ;  they  not  being  thoroughly  and  completely  re- 
gained, till  after  the  reiteration  of  king  Charles,  nor  fully 
[  443  ]  and  explicitly  acknowledged  and  defined,  till  the  aera  of  the 
happy  revolution.  Of  a  conltitution  fo  wifely  contrived, 
fo  ftrongly  railed,  and  fo  highly  fmilhed,  it  is  hard  to  fpeak 
with  that  praife,  which  is  jultly  and  feverely  it's  due: — the 
thorough  and  attentive  contemplation  of  it  will  furnilh  itfs 
beft  panegyric.  It  hath  been  the  endeavour  of  thefe  commen- 
taries, however  the  execution  may  have  fucceeded,  to  examine 
it's  folid  foundations,  to  mark  out  it's  extenfive  plan,  to  ex- 
plain the  ufe  and  diftribution  of  it's  parts,  and  from  the  har- 
monious concurrence  of  thofe  feveral  parts  to  demonltrate  the 
elegant  proportion  of  the  whole.    We  have  taken  occafion 

to 
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to  admire  at  every  turn  the  noble  monuments  of  antient  fim- 
plicity,  and  the  more  curious  refinements  of  modern  art.  Nor 
have  it's  faults  been  concealed  from  view  ;  for  faults  it  has, 
left  we  fhould  be  tempted  to  think  it  of  more  than  human 
ftrufture ;  defects,  chiefly  arifing  from  the  decays  of  time, 
or  the  rage  of  unfkilfui  improvements  in  later  ages.  To  fuf- 
tain,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  intrud- 
ed principally  to  the  nobility,  and  fuch  gentlemen  of  the 
kingdom  .as  are  delegated  by  their  country  to  parliament. 
The  protection  of  the  Liberty  of  Britain  is  a  duty 
which  they  owe  to  themfelves,  who  enjoy  it ;  to  their  an- 
ceftors,  who  tranfmitted  it  down ;  and  to  their  poiterity, 
who  will  claim  at  their  hands  this,  the  beit  birthright,  and 
nobleft  inheritance  of  mankind. 
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§1.  Record  of  an  IndiBment  and  ConviBlon  of  Murder, 
at  the  Ajjtfes. 

Warwicklhirc,  ?    i«L®  ft  remembered,  that  at  the  general  Seffton  of 

to  wit,        3  fefiion  of  the  lord  the  king  of  oyer  and  *y'r  and /*r- 

terminer  holden  at  Warwick  in  and  for  the  faid  county  of  War-  miner- 
wick,  on  Friday  the  twelfth  day  of  March  in  the  fecond  year 
of  the  reign  of  the  lord  George  the  third,  now  king  of  Great 
Britain,  before  fir  Michael  Fofter,  knight,  one  of  the  juftices 
of  the  faid  lord  the  king  affigned  to  hold  pleas  before  the  king 
himfelf,  fir  Edward  Clive,  knight,  one  of  the  juftices  of  the 
faid  lord  the  king,  of  his  court  of  common  bench,  and  others 
their  fellows,  juflicqs  of  the  faid  lord  the  king,  afligned  by 
letters  patent  of  the  faid  lord  the  king,  under  his  great  feal  of  Commiffion 
Great  Britain,  made  to  them  the  aforefaid  juftices  and  others,  of 
and  any  two  or  more  of  them,  (whereof  one  of  ihem  the  faid 
fir  Michael  Fofter  and  fir  Edward  Clive,  the  faid  lord  the  king 
would  have  to  be  one,)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforefaid,  by  whom  the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means,  wherebv  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more  fully  the  truth  of  all 
treafons,  mifprifions  of  treafons,  infurrecliions,  rebellions,  cotin? 
terfeitings,  clippings,  warnings,  falfe  coinings,  and  other.,  falfi-  i 
tie3  of  the  monies  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatfoever  ;  and  of  all  murders,  felonies,  manfiatigh- 
ters,  killings,  burglaries,  rapes  of  women,  unlawful  meetings 
and  conventicles,  unlawful  uttering  of  words,  unlawful  afiem- 
blies,  mifprifions,  confederacies,  falfe  allegations,  trefpafTes, 
riots,  rowts,  retentions,  efcapes,  contempts,  falfities,  negli- 
gences, concealments,  maintenances,  oppreffions,  champarties, 
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deceits,  and  all  other  mifdeeds,  offences,   and  injuries  whatfc*- 
cver,  and  alfo  the  aecefibries  of  the  fame,  within  the  county 
aforefaid   as  well  within  liberties  as  without,  by  whomfoever 
i         and  howfoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how,  and  in  what  manner;  and  of  all 
other  articles  and  circumftances  in  the  faid  letters  patent  of  the 
faid  lord  the  king  fpeeified;  the  premifes  and  every  or  any  of 
tyer  and  /^-them  howfoever  concerning;  and  for  this  time  to  hear  and  de~ 
miner 9        termine  the  faid  treafons  and  other  the  premifes,  according  to 
and  of  the  the  law  and  cuftom  of  the  realm  of  England  ;  and  alfo  keepers 
peace.        cf  ^ne  peace,  and  jilftices  of  the  faid  lord  the  king,  afiigned  to 
hear  and  determine  divers  felonies,  trefpaiTes,  and  other  mifde- 
Grand  jury. mefnors  committed  within  the  county  aforefaid,  by  the  oath  of 
Mr  James  Thomfon,  baronet,   Charles  Roper,  Henry  Dawes, 
Peter  Wilfon,  Samuel  Rogers,   John  Dawfon,  Jame3  Philips, 
John  Mayo,    Richard  Savage,   William    Bell,  James  Morris, 
Lawrence  Kail,  and  Charles  Carter,  efquires,  good  and  lawful 
men  of  the  county  aforefaid,  then  and  there  impanelled,  fworn, 
and  charged  to  inquire  for  the  faid  lord  the  king  and  for  the 
Indicl men t. body  of  the  faid  county,  it  is  prefented,  that.  Peter  Hunt,  late  of 
the  parifh  of  Lighthornc  in  the  faid  county,  gentleman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
leduced  by  the  mitigation  of  the  devil,  on  the  fifth  day  of  March 
in  the  faid  fecond  year  of  the  reign  of  the  faid  lord  the  king,  at 
the  pari  fa  of  Lighthorne  aforefaid,  with  force  and  arms,  in  and 
uron  one  Samuel  Collins,  in  the  peace  of  God  and  of  the  faid 
lord  the  king  then  and  there  being,  felonioufly,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  affault  ;  and  that  the  faid 
Peter  Hunt  with  a  certain  drawn  fword,  made  of  iron  and  Heel, 
of  the  value  of  five  millings,  which  he  the  laid  Peter  Kunt  in 
his  right  hand  then  and  there  had  and  held,  him  the  faid  Sa- 
muel Collins,  in  and  upon  the  left  fide  of  the  belly  of  him  the 
faid  Samuel  Collins  then  and  there  felonioufly,  wilfully,  and  of 
his  malice  aforethought,  did  ftrike,  thru  ft,  ftab,  and  penetrate; 
giving  unto  the  laid  Samuel  Collins,  then  and  there,  with  the 
fword  drawn  as  aforefaid,  in  and  upon  the  left  fide  of  the  belly 
of  him  the  faid  Samuel  Collins,  one  mortal  wound  of  the  breadth 
of  one  inch,  and  the  depth  of  n/ine  inches  ;  of  which  faid  mor- 
tal wound  lie  the  faid  Samuel  Collins,  at  the  parifh  of  Light- 
home  aforefaid  in  the  faid  county  of  Warwick,  from  the  faid 
fifth  day  of  March  in  the  year  aforefaid  until  the  feventh  day  of 
the  fame  month  in  the  fame  year,,  did  languifh,  and  languinV 
lug  did  live;  on  which  faid  feventh  day  or  March  in  the  year 
aforefaid,  the  faid  Samuel  Collins,  at  the  parifh  of  Lighthorne 
aforefaid,  in  the  county  aforefaid,  of  the  faid  mortal  wound  did 
die  :  and  fo  the  jurors  aforefaid,  upon  their  oath  aforefaid,  do  fay, 
that  the  laid  Peier  Hunt  him  the  faid  Samuel  Collins,  in  manner 
and  form  aforefaid,  feionioufly,  wilfully,  and  of  his. malice  afore- 
thought, 
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thought,  did  kill  and  murder,  aga'nd  the  peace  of  the  faid  lord 
the  now  king,  his  crown,  and  dignity.     C&i}CreupOtt  the  faertfl Capias. 
of  the  county  aforeiaid  is  conmuao^ddj  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  that  he  take  the  laid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick,  and  him  lately  keep,  to  anfwer 
to  the  felony  and  murder  whereof  he  ftands  indicled.     £il!l)i'ct)  faidSefiion  of 
indiclnient  the  faid  juftices  of  the  lord  the  ktfig  abovenamed, £'iol~  GC,i~ 
afterwards,  to  wit,  at  the  delivery  of  the  gao!  of  the  mid  lord  thevcl' " 
king,  holden  at  Warwick  in  and  for  the  county  aforcfaid,  on  Fri- 
day the  iixth  day  of  Augull  in  the  faid  fecond  year  of  the  reign 
of  the  {aid  lord  the  king,  before  the  right  honourable  William 
lord  Mansfield,  chief  j  ml  ice  of  the  faid  lord  the  king,  affigned  to 
hold  pleas  before  the  king  himfelf,  fir  Sidney  Stafford  Smythe, 
knight,  one  of  the  barons  of  the  exchequer  of  the  faid  lord  the 
king,  and  others  their  fellows,  jurlices  of  the  faid  lord  the  king, 
afligned  to  deliver  his  faid  gaol  of  the  county  aforefaid  of  the 
prifoners  therein  being,  by  their  proper  hands  to  deliver  here  in 
court  of  record  in  form  of  the  law  to  be  determined.    2Snti  after* Arraign* 
tDat'ftS,  to  wit,  at  the  fame  delivery  of  the  gaol  of  the  faid  lord  meat, 
the  king  of  his  county  aforefaid,  on  the  faid  Friday  the  fixtli  day 
of  Auguft,  in  the  faicl  fecond  year  of  the  reign  of  the  faid  lord 
the  king,  before  the  faid  juftices  of  the  lord  the  king  la (t  above- 
named  and  others  their  fellows  aforefaid,  here  cometh  the  faid 
Peter  Hunt,  under  the  cnftody  of  William   Browne,  efquire, 
flier  iff  of  tire  county  aforefaid,  (in  whofe  cuftody  in  the  gaol  of 
the  county  aforefaid,  for  the  caufe  aforefaid,  he  had  been  before 
committed,)  being   brought  to  the  bar  here  in  his  proper  periou 
by  the  faid  (heriif,  to  whom  he  is  here  alfo  committed  ; 
forthwith  being  demanded  concerning  the  premifes  in  the  laid 
indictment  above  fpecihed  and  charged  upon  him,  how  he  will 
acquit  himfelf  thereof,  he  faith,  that  he  is  not  guilty  thereof ;  p|ea ;  so* 
and  thereof  for  good  and  evil  he  puts  himfelf  upon  the  country  ;guiity. 
3uB  John  Blencowe,  efquire,  clerk  of  the  affifes  for  the  county  1  flue, 
aforefaid,  who  profecutes  for  the  faid  lord  the  king  in  this  be- 
half, doth  the  like:  djCVCforc  let  a  jury  thereupon  here  imrne- Venire. 
diately  come  before  the  (aid  juftices  of  the  lord  t lie  king  lalt 
nbovementioned,  and  others  their  fellows  aforeiaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the  laid  parifh  of  Light- 
horne  in  the  county  of  Warwick  aforeiaid,  by  whom  the  truth 
of  the  matter  may  be  the  better  known,  and  who  are  not  of  Jin 
to  the  faid  Peter  Hunt,  to  recognize  upon  their  oaih,  whether 
the  faid  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
indictment  aforefaid  above  fpeciiied,  or  not  guilty  :  becaufe  as 
well  the  faid  John  Blencowe,  who  profecutes  for  the  faid  lord 
the  king  in  this  behalf,  as.  the  faid  Peter  Hunt,  have  put  them- 
felves  upon  the  faid  jury.    And  the  jurors  of  the  faid  jury  by  the 
faid  iheriff  for  this   purpofe  impanelled  and  returned,  to  wit, 
JDavid  Williams,  John  Smith,  Thomas  Horne,  Charles  NioKes, 
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Richard  May,   Walter  Duke,  Matthew  Lion,   James  White, 
William  Bates,  Oliver   Green,  Bartholomew  Nafh,  and  Henry 
Long,    being    called,    come ;    who  being   elecled,    tried,  and 
fworn,  to  fpeak  the  truth  of  and  concerning  the  premifes,  upon 
Verdi  A  ;     their  oath  lay,  tijat  the  fa  id  Peter  Hunt  is  guilty  of  the  felony 
guilty  of     and  murder  aforefaid,  on  him  above  charged  in  the  form  afore- 
munier.       fad,  as  by  the  indictment  aforefaid  is  above  fuppofed  againft 
him;  and  that  the  faid  Peter  Hunt  at  the  time  of  committing  the 
faid  felony  and  murder,  or  at  any  time  fmce  to  this  time,  had 
not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the 
faid  county  of  Warwick,  or  elfewhere,  to  the  knowledge  of  the 
faid  jurors.    And  upon  this  it  is  forthwith  demanded  of  the  faid 
Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  wherefore 
the  faid  juftices  here  ought  not  upon  the  premifes  and  verdict 
aforefaid  to  proceed  to  judgment  and  execution  againft:  him  : 
who  nothing  farther  faith,  unlefs  as  he  before  had  faid.  2Hl)CtC* 
judgment    ttpon,  all  and  lingular  the  premifes  being  feen,  and  by  the  faid 
of  death,    juftices  here  fully  understood,  it  IS  COUfifcerefc  by  the  court  here, 
that  the  faid  Peter  Hunt  be  taken  to  the  gaol  of  the  faid  lord  the 
king  of  the  faid  county  of  Warwick,  from  whence  he  came,  and 
from  thence  to  the  place  of  execution  on  Monday  now  next  en- 
fuing,  being  the  ninth  day  of  this  inftant  Auguft,  and  there  be 
and  dif-      hanged  by  the  neck  until  he  be  dead ;  and  that  afterwards  his 
body  be  diffecied  and  anatomized. 


§  2.  Convlciion  of  Manflaughter. 

Verdia —  ■ —  upon  their  oath  fay,  that  the  faid  Peter  Hunt  is  not 
:jot  guilty  of  guilty  of  the  murder  aforefaid,  above  charged  upon  him  ;  but  that 
murder j^e  faid  Peter  Hunt  is  guilty  of  the  felonious  flaying  of  the  afore- 
^jS?  °*  J    ^ai*^  Sarmiel  Collins ;  and  that  he  had  not  nor  hath  any  goods  or 
jar j    g  -  chatte]Sj  lands  or  tenements,  at  the  time  of  the  felony  and  man- 
Daughter  aforefaid,  or  ever  afterwards  to  this  time,  to  the  know- 
lege  of  the  faid  jurors.    And  immediately  it  is  demanded  of  the 
faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  where- 
fore the  faid  juftices  here  ought  not  upon  the  premifes  and  ver- 
dict aforefaid  to  proceed  to  judgment  and  execution  againft  him  : 
Clergy        %Ofy&  faith  that  he  is  a  clerk,  and  prayeth  the  benefit  of  clergy  to 
prayed.       be  allowed  him  in  this  behalf.     dlt}€tCUpon,  all  and  fingular 
judgment    the  premifes  being  feen,  and  by  the  faid  juftices  here  fully  un- 
*^^ebv^eddderftood,  it  12  COnfifcetetl  by  the  court  here,  that  the  faid  Peter 
and  deli-  *  Kunt  be  burned  in  his  left  hand,  and  delivered.    And  Imme- 
-re-«d.        diately  he  is  burned  in  his  left  hand  and  is  delivered,  according 
to  the  form  of  the  Statute. 
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§3.  Entry  of  a  Trial  mftanter  in  the  Court  of  King's  Bench  y 
upon  a  collateral  Ijfue ;  and  Rule  of  Court  for  Execution 
thereon. 

Michaelmas  term,  in  the  fixth  year  of  the  reign  of  king 
George  the  third. 

Kent ;  The  King      1  C^e  JJttfonet  at  the  bar  being  brought 

againft         f  into  this  court  in  cuftody  of  the  fhenff 

Thomas  Rogers.  J  of  the  county  of  SufTex,  by  virtue  of 

his  majefty's  writ  of  habeas  corpus,  it  10  OtuCteD  that  the  faid  Rah&*  cor- 

writ  and  the  return  thereto  be  riled.    3lttD  it  appearing  by  ^  ^ 

certain  record  of  attainder,  which  hath  been  removed  into  this  altajncjer 

court  by  his  majefty's  writ  of  certiorari,  that  the  prifoner  at  theread; 

bar  f  lands  attainted,    by   the    name    of  Thomas  Rogers,  of 

felony  for  a  robbery  on  the  highway,  and  the  faid  prifoner  for  felony 

at  the  bar  having  heard  the  record  of  the  faid  attainder  now  p^J5^1^' 

read  to  him,  is  now  alked  by  the  court  here,  what  he  hath  j  t 

to  fay  for  himfelf,  why  the  Court  here  mould  not  proceed  to  he  can  fay  in 

award  execution  againft  him  upon  the  faid  attainder?  J^C  fbf  bar  ol  e*e- 

plea  faith,  that  he  is  not  the  fame  Tnomas  Rogers  in  the  faid CUIlon- 

record  of  attainder,  named,  and  ap-ainft  whom  judgment  was  ^Iear;  "ot 

1  1     1  •     i       •  1  &  •  c        J,    b  Cj    the  fame 

pronounced:  and  this  he  is  ready  to  verity  and  prove,  cfoperfon.. 

iSCo  which  faid  plea  the  honourable  Charles  Yorke,   efquire,  Replication, 

attorney-general  of  our  prefent  lovereign  lord  the  king,  who 

for  our  faid  lord  the  king  in  this  behalf  profecuteth,  being  now 

prefent  here  in  court,  and  having  heard  what  the  faid  prifoner 

at  the  bar  hath  now  alleged,  for  our  faid  lord  the  king  by  way  averring 

of  reply  faith,  that  the  faid  prifoner  now  here  at  the  bar  is  thethathe 

fame  Thomas  Rogers  in  the  faid  record  of  attainder  named,  and 

againft.  whom  judgment  was  pronounced  as  aforefaid  ;  and  this  he 

prayeth  may  be  inquired  into  by  the  country;  and  the  faid  Iffjicjoined. 

prifoner  at  the  bar  doth  the  like:  CfyevcfQtC  let  a  jury  in  tils  Venire 

behalf  immediately  come  here  into  court,  by  whom  the  truth  of  awarded 

the  matter  will  be  the  better  known,  and  who  have  no  affinity  lr!J'mur* 

to  the  faid  prifoner,  to  try  upon  their  oath,  whether  the  faid 

prifoner  at  the  bar  be  the  fame  Thomas  Rogers  in  the  faid. 

record  of  attainder  named,  and  againit.  whom  judgment  was  fo 

pronounced  as  aforefaid,  or  not;  becaufe  as  well  the  faid  Charles 

Yorke,  efquire,  attorney-general  of  our  faid  lord  the  king,  who 

for  our  faid  lord  the  king  in  this  behalf  profeeutes,  as  the  faid 

prifoner  at  the  bar,  have  put  themfelves  in  this  behalf  upon 

the  faid  jury.    3lnt)  immediately  thereupon  the  faid  jury  come  Jury. 

here  into  court ;  and  being  elected,  tried,  and  fworn  to  ipeak 

the  truth  touching  and  concerning  the  premifes  aforefaid,  and 

paving  heard  the  faid  record  read  to  them,  do  fay  upon  their 
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oath,  that  the  faid  prifoner  at  the  bar  is  the  fame  Thomas  Ro- 
Ver<ii&-     £tTS  *n         &>4  accord  of  attainder  named,  and  againft  whom 
that  he  is    judgment  was  fo  pronounced  as  atorefaid,  in  manner  and  form 
the  fame.    &  tilt  laid  attorney-general  oath  by  his  faid  replication  to  the 
faid  plea  of  the  faid  prifoner  now  here  at  the  bar  alleged.  2Ut3 
IjeveilpDlX  the  faid  attorney-general  on  behalf  of  our  faid  lord 
the  king  now  prayeth,  that  the  court  here  would  proceed  to 
award  execution  againft  him  the  faid  Thomas  Rogers  upon  the 
Award  of  faid  attainder.       C&iljCreapQU,    all  and   fingular    the  premifes 
execution,  being  now  feen  and  fully  under ftood  by  the  court  here,  it  10 
Ot'ftCfCD  by  the  court  here,  tiiat  execution  be  done  upon  the 
faid  prifoner  at  the  bar  for  the  laid  felony  in  purfuance  of  the 
faid  judgment,  according  to  due  form  of  law :  2iftB  it  is  lallly 
ordered,  that  he  the  faid  Thomas  K  ogers,  the  prifoner  at  the 
bar,  be  now  committed  to  the  cuftody  of  the  fherifF  of  the 
county  of  Kent  (now  alfo  prefent  here  in  court)  for  the  purpofe 
aforefaid  ;  and  that  the  faid  I  her  iff  of  Kent  do  executiou  upon 
the  laid  defendant  the  prifoner  at  the  bar  tor  the  faid  felony, 
in  purfuance  of  the  faid  judgement,  according  to  due  form  of 
law. 

On  the  motion  of  Mr.  Attorney  General. 

By  the  Court. 


§  4.  Warrant  of  Execution  on  Judgment  of  Dwth,  at  the  general 
Gaol  delivery  in  London  and  Middlefex. 

London    1   To  the  fhentFs  of  the  city  of  London  ;  and  to  the 
and       V     (herifT  of  the  county  of  Middlefex  :  and  to  the 
Middlefex,  S      keeper  of  his  majeity's  gaol  of  Newgate. 

CilljttZZ2  at  the  leffiqn  of  gaol  delivery  of  Newgate,  for  the 
city  of  London  and  county  of  Middlefex,'  hold  en  at  Jufliee 
Hall  in  the  Old  Bailey,  on  the  nineteenth  day  of  October  laft, 
Patrick  .Mammy,  Roger  jones,  Chailes  King,  and  Mary  Smith, 
received  femencc  or  death  for  the.  refpective  offences  in  their 
fcveral  indicuncufs  mentioned  ;  J2olB  it  IS  i}Crcbj?  OtBCVebj  that 
execution  of  the  laid  fen te nee  be  made  and  done  upon  them 
the  faid  Patiick  rVlahony  and  Roger  jones,  on  Wednefday  the 
ninth,  day  of  this  in  ft  ant  month  of  November  at  the  ufual  place 
of  execution.  3ttD  it  is  his  majcfTy's  command,  that  execution 
of  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  refpited,  until  his  majefty  $  plea fu re  touching  them  be 
farther  known. 

(STdra  under  my  hand  and  feal  this  fourth  day 
of  November,  one  thoufand  feven  hundred  and 

iixty  eight.    '  frtafcr''"-  /Ci^te^ 

James  Eyre,  Recorder.    L.  Su 
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§  5.  Writ  of  Execution  upon  a  Judgment  of  Murder,  before 
the  King  in  Parliament. 

(E<£3DIR<2>®  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  fherifFs  of  London  and  rneriiT  of  Middlefex, 
greeting.  Lawrence   earl  Ferrers,   vifcount  Tam- 

worth,  hath  been  indicted  of  felony  and  murder  by  him  done 
and  committed,  which  faid  indictment  hath  been  certified  be- 
fore us  in  our  prefent  parliament :  and  the  laid  Lawrence  earl 
Ferrers,  vifcount  Tamworth,,  hath  been  thereupon  arraigned, 
and  upon  fuch  arraignment  hath  pleaded  not  guilty;  and  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  hath  before  us 
in  our  faid  parliament  been  tried,  and  in  due  form  of  law  cou- 
riered thereof ;  and  whereas  judgment  hath  been  given  in  our 
faid  parliament,  that  the  faid  Lawrence  earl  Ferrers,  vifcount 
Tamworth,  (hall  be  hanged  by  the  neck  till  he  is  dead,  and 
that  his  body  be  directed  and  anatomized,  the  execution  of 
which  judgment  yet  remaineth  to  be  done  :  WiZ  require,  and 
by  thefe  prefents  ftriclly  command  you,  that  upon  Monday  the 
fifth  day  of  May  inftant,  between  the  hours  of  nine  in  the 
morning  and  one  in  the  afternoon  of  the  fame  day,  him  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  without  the  gate  of 
our  tower  of  London  (to  you  then  and  there  to  be  delivered,  as 
by  another  writ  to  the  lieutenant  of  our  tower  of  London  or  to 
his  deputy  directed,  we  have  commanded)  into  your  cuftody 
you  then  and  there  receive  :  and  him,  in  your  cuftody  fo  being, 
you  forthwith  convey  to  the  accuitomed  place  of  execution  at 
Tyburn  :  and  that  you  do  caufe  execution  to  be  done  upon  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in  your  cuftody 
fo  being,  in  all  things  according  to  the  faid  judgment.  And 
this  you  are  by  no  means  to  omit,  at  your  peril.  &IUtHCf& 
ourfelf  at  Weflminfler  the  fecond  day  of  May,  in  the  thirty- 
third  year  of  our  reign. 

Yorke  and  Yorke, 


THE  END, 
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The  large  numerals  denote  the  volumes ;  the  ciphers  the  pages 
of  the  commentaries  j  and  the  fmall  numerals  the  pages  of 
the  appendix. 


ABatement  of  freehold.  III.  168. 
-  -  -  .  indictment.  IV.  334.. 

-  nufance.  III.  5. 

 writ,    count,    or  fuit. 

III.  302. 

-  -  ,  plea  in,  III.  301.  IV. 

334- 

Abbey-lands.  II.  32.  IV.  1 15. 
.  mole  (ling  their  poffef- 

fors,  IV.  1 16. 
Abbots.  I.  155. 
Abbreviations.  III.  323. 
Abdication.  I.  212.  IV.  78. 
Abdudion  of  child.  III.  140. 

-  heirefs.  IV.  208. 

 -  ward.  III.  141. 

,  „  wife.  Ill,  139. 

 women.  L  443. 

 or  kidnapping.  IV.  219. 

Abearance,    good  fecurity  for.  IV, 

251.  256. 
Abeyance.  II.  107. 
Abige'u  IV.  239. 
Abjuration,  oath  of.  I.  368, 
•  of  the  realm.  IV.  56. 124. 

332-  377- 
Abfolute  power  of  the  crown.  I.  250. 
mrl>  .  *  -  property.  II.  389. 

~   -  rights  and  duties.  1 .  123. 

Abftract  of  a  fine.  II.  351,  xv. 
Accedas  ad  curiam.  III.  34. 
Acceptance  of  bills.  II.  468. 
Acceffion,  property  by,  II.  404. 
Acceffories.  IV.  35* 

-  r  after  the  faft.  IV.  37. 


Acceffories,  before  the  faft.  IV. 36  . 

 when  to  be  tried.  IV. 

3?3- 

Accidents,    when    relieved  agamft, 

in.  431. 

Accomplices,  difcovery  of.  IV.  33c, 

33*; 
Accord.  III.  15. 

Account  books,  when  evidence.  IIL 
36*. 

 cognizable  in  equity.  III. 

437- 

 writ  of.  HI.  164. 

Accroaching  royal  power.  IV.  76. 
Ac  etiam.  III.  288.  xxiii. 
ASt  of  bankruptcy.  III.  477. 

 grace,  how  paffed.  I.  184. 

 when  pleaded,  IV.  396- 

 parliament.  I.  85. 

 difobedience  to. 

IV.  122. 

 --,  how  made.  1. 181. 

 -  -  -     it's  antient  form. 

I.  182. 

------  -,  power.  I.  186. 

  ,  private.    I.  86* 

XI.  344. 

  ,  public.  I.  85. 

 ,  when  binding  on 

the  crown.  L  261. 
Aclion  at  law.  III.  116. 
-  -  -     chafe  in.  II.  397. 

•  -  m  -  *- ex  contractu.  III.  117* 
 delicto.  III.  117. 

feodal.  IU.  117. 
 mixed.  III.  118. 

•  -  -  -  -  -perfonal.  III.  117. 

A&ion> 
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Action,  plea  to.  111.  333. 

 ,  property  in.  396. 

real.  ill.  1 1.7. 
Aclual  right  of  poffVffion.  II.  \go. 
Additions.  I.  407.  III.  302.  I  V.  305. 
334- 

Adherence  to  the  king's  enemies.  IV. 
82.  . 

Adjoining  county,  trial  in.  I  [I.  383. 
Adjournment  of  parliament.  I,  187. 
Adnteafurement  of  dower.  II.  136. 

III.  183. 

 .  pafture.  III.  238. 

Adtnffttftration.  il.  489. 

-  .  cum  iefiamento  annexo. 

II.  504. 

 J  l        bonis  nnn.  I  T,  ;'o6. 

  durante  ahfentia.  II. 

  -  ~  ~  —  minor  e   act  ate. 

II.  503. 

iff  "  "  *  "  ^im^e^  or  Special.  II. 

Adminitlrator.  II.  496.  IV.  428. 
Admiralty  caufes.  ill.  106. 

court  of,  III.  69.  IV.  26S. 
Admiffion  of  a  clerk.  L  390. 
Admiffion  to  copyholds.  II.  370. 
Admittendum  clericum,  writ  III. 
250. 

^  ywoJ  damnum^  writ  of.  II.  271. 
Advertising  for  viol  en  goody.  IV.  134. 
Adultery,  i.  441.  111.  139.  IV.  64, 

65.  191. 
Advocate.  III.  26. 
Advocatus JifcL  III.  27. 
Advovvfon.  IL  2i.  IV.  426. 
jsequitus  Jequitur  legem.  II.  330.  III. 

441. 

Affectum  challenge  propter.  III.  363. 
'   IV.  352. 

AfFeerorr.of  amercements.  IV.  380. 
Affidavit.  III.  304. 
Affinity..  I.  434. 

A  ffirmance  of  judgments.  III.  411. 
Affray.  IV,  145. 

Age,  action  fufpended  by.  III.  300. 


Age,  of  confent  to  marriage.  I.  436. 

 perfons,  how  reckoned.  I; 

463.  IV.  22. 
Aggregate  corporation.  I.  469. 

 .  fund.  I.  331. 

Agiftment.  II.  452. 

AgnatL  II.  235. 

Agnus  Dei,  &c.  IV.  1  15. 

Agriculture,  its  original.  II.  7. 

Aid-prayer.  III.  300. 

Aids,  feodal.  II.  63.  86.  IV.  411. 

-  -      parliamentary.  1.  308. 
Air,  right  to.  II.  14. 

A  lb  in  at  us  jus.  372.  374. 
Alderman.  I.  1 16. 
Aldcmey,  ifland  of.  I.  107. 
AiehouCejB.  IV.  64.  167. 
Alfred,  his  dome  book.  I.  64,  IV. 
411. 

Alias  writ.  III.  283.  xix.  IV.  319. 
Alienation.  II.  287. 

 ,  fine  for.  I L  71.  IV.  ,418. 

 ,  forfeiture  by.  II..  268. 

Alien  priories.  I.  386.  IV.  1  [3. 
Aliens.  I.  366.  37  s.  II.  249.  274. 
293.  IV.  t  1 1. 

-  -    -duty.  I.  3  15.  3^7-  372.  374- 
Alimony.  I.  441.  III.  9^. 
Allegation.  III.  too. 
Allegiance.  It  366.  IV.  74. 
 ,  local.  I.  370. 

-  -  ,  natural.  1 .  369. 

-  I  .  i.  .  .  oath  of.  I.  367.  IV.  273. 
 ,  refusing  it.  I  \  . 

I  16. 

-  ,  withdrawing  from.  IV* 

87. 

Allodial  property.  II.  47.  Go, 

Allodium.   1!.  105. 

Allowance  of  franchife.  I  H.  263. 

-  -  pardons.  IV,  401.  402. 

 writs  of  error.  IV.  .392. 

 to  bankrupts,  lis  483. 

Alluvion.  II.  261. 

Almanac,  its  authority.  III.  333. 
Alteration  of  deeds.  II.  308. 
Amended  bill  in  equity.  III.  448. 


INDEX. 


Amendment  at  law.  TIL  407. 1  V.439. 
Amercement.  J  I.  xix.  III. 376. III.  v, 
vi.  xxxi.  xxxiii.  IV.  379.  423. 

—  .  action  for.  III.  159. 

American  colonies.  I.  107. 
Ancellor.  II.  209. 
Anceflors,  how  numerous.  II.  203. 
Anceftral  Adions.  ILL  186. 
Animals,  larciny,  of.  IV.  235. 

 ,  property  in.  II,  5. 

Animus  fur  an  di.  IV.  230.  232. 

 revertendi.  II.  392. 

Annual  parliaments.  I.  153. 
Annuities.  II.  40. 

 —  for  lives.  II.  46  r. 

Annuhm  et  baculum^  inveititure, /^r,  I. 

378. 

Annus  lu&us.  T.  456. 

A nfwer  in  chancery.  III.  446. 

 upon  Oath.  III.  100. 

Antient  demefne.  I.  286.  II.  99. 
Apoftacy.  IV.  43. 
Apparel,  excefs  in.  IV.  171. 
Apparent  heir.  IL  208. 

 right  of  potfeffion.  II.  196. 

Appeal  by  approvers.  IV.  330. 

 how  differing  from  writ  of 

error.  Ill-  55. 

 ofarfon,  IV.  314. 

m  death.  IV.  314.  424. 

.  felony.  IV.  314. 

-  larciny.  IV.  314. 

«  mayhem.  IV.  314. 

 .  rape.  IV.  314. 

 treafon.  IV.  314. 

•  .  — ,  profecutionby.  1 V.  3  12.  424. 

-  -  -  -  to  parliament.  III.  454. 

-  Rome.  IV.  115.  421. 

Appearance  to  actions,  ill.  290. 
Appearance-day  of  the  term,  or  re- 
turn. III\  278. 

Appellee  on  approvement.  IV.  330. 
Appendant,  advowfon.  II.  22. 

 common.  II.  233. 

Appointment  to  charitable  ufes.  II. 

Appraifement>commiffionof.III.2  62. 
Apprentice-fee,  duty  on.  I.  324. 


Apprentices.  I.  426,  427.  IV.  irffai 
Apprent'icu  ad  legem*  III.  27. 
Appropriations.  I.  384. 
Approvement  in  felony  and  treafon* 
IV.  329. 

 of  commons.  II.  34, 

III.  240. 
Approvers.  IV.  329. 

-  —  ,  compelling  prifoners  to 

become.  IV.  128. 
Appurtenant,  common.  IL  33. 
Arbitrary  confecrations  of  tithes.  L 

113.  II.  26. 
Arbitration.    III.  16. 
Archbifhop.  I.  155*.  377. 
Archdeacon.  L  383. 

  .      his  court.  III.  64. 

Archdeaconry.  I.  112. 
Arches  court.  III.  64. 

 ,  dean  of.  Ill-  65. 

Areopagus, court  of.  III.  365.  IV.  l6<)0 

348- 

Anftocracy.  I.  49. 

Armed,  being  unufually.  IV.  149- 

Armies.  I.  262. 

 ,  Handing.  1.  414.  IV.  419. 

439-.  44*  • 
Armorial  enfigns.  II.  428.  III.  105* 
Armour,  &c\  embezzling  the  king's. 

IV.  101. 

 ftatutes  of.  I.  41  t. 

Arms  and    ammunition,  exporting; 
them.  I.  265. 

 ,  light  of  having,  I.  143. 

Arraignment.  IV.  322.  iii. 

 ,  incidents  to.  IV.  324, 

Array,  challenge  to.  III.  3 £9-  IV* 

 ,  commiflion  of.  I.  411. 

Arreft  of  judgment.  III.  393.  xiv.  IV. 

375- 

  perfous.  III.  288.  IV.  289. 

 feamen  and  foidiers.  I.  42.1, 

Aifon.  IV.  220.  372. 

 ,  appeal  of.  IV.  314. 

Articles  of  the  navy.  I.  420. 

-   war.  I.  415. 

Artificers.  I.  407. 

Artificers, 
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Artificers,  refiding  abroad.  IV.  too. 

+  ,  tranfporUng  them.  1 V .  1 60. 

Asy  Roman  divifions  of.  II.  462. 
Afcendants  excluded  from  inheriting. 

II.  210. 
Aiportation.  IV.  231. 
Attaint.  HI.  120.  IV.  145.216. 

m  ,  cods  in  actions  for.  ill.  400. 

Affembly  of  eilates.  I.  147. 
 ,  riotous  or  unlawful.  IV. 

1 46. 

Afftnfu  patris,  dower  ex.  II.  1 32. 
AlfefTments.  I.  312. 
AfTets.  II.  510. 

-  -  -  by  defcent,  or  real.  II.  244. 
302.  340. 

~  -  -  perional.  II.  510. 
Affignees  of  bankrupt.  II.  480. 
Alfig;nment  of  bankrupts'  efftcls.  II. 
485. 

 choje  in  action.  II.  442. 

„  -  .  dower.  II.  135. 

„  errors.  III.  25. 

 ellate.  II.  326. 

 reverfions.  111.  158. 

Afligns.  II.  289, 

Affife,  certificate  of.  III.  389. 

*  -  ~,  oommiffion  of.  III.  60.  IV. 
269.  424. 

•  -  ~,  court  of.  III.  58. 
-      general.  L  148. 

<*  -  ->grand.III.  341.351.vi.IV.422. 

.  ,  juftice&of.  III.  59.  IV.  269. 

-  „  ,  killing  them.  IV. 

84, 

of  arms.  T.  41?.  II.  66. 
 bread,  breaking.  IV.  15.9. 

-  -      rent  of.  II.  42. 

-  -  -9  turned  into  a  jury.  III.  403. 
r  -      writ  of.  III.  184.  IV.  422. 
Affociation,  writ  of.  III.  60. 
Ajfumpfit,  exprefs.  III.  158. 

~  -  ,  implied.  HI.  159. 

AlTurances,  common.  II.  294. 

 ?  covenant  for  farther.  II.  xi. 

Atheling.  L  199. 
A  ttachmen  t  aga  thft  w  i  tnefTes,  III.  3  69. 
t  'J  J  -  for  contempts.  IV.  2,83. 

-  .  _  _       in  chancery.  III. 43 3,444- 

6 


Attachment  in  chancery,  with  pro- 
clamations, III.  444. 

Attachment,  writ  of.  III.  280.  xvi. 

Attachments,  court  of.  III.  71. 

Attainder.  II.  251.  IV.  380. 

 ,  acl:  of.  IV.  259. 

Attaint,  grand  jury  in.  III.  351. 

 ,  writ  of.  III.  402.  IV.  361. 

Attainted  perfons.  II.  290.  IV.  380. 

Attempt  to  rob.  IV.  242. 

 fteal  fifti.  IV.  235. 

Attcdation  of  deeds.  II.  307.  i.  iii. 
xii5  xiii. 

 devifes.  II.  376. 

Attorney  at  law.  III.  25. 

 action  againft.  III. 

165. 

Attorney-general.  III.  27. 

 ,  information  by. 

III.  .261.  427.  IV.  308. 

 9  warrant  of,  to  confefs  judg- 
ment. III.  397. 

Attornment,  il.  72.  288.  290. 

Aubaine,  droit  de.  I.  372. 

Audita  querela^  writ  ot.  HI.  405. 

Auditors  in  account.  III.  164. 

Averium.  II.  424. 

Averment.  III.  309.  313.  IV.  340. 

Augmentation  of  vicarages  and  cura- 
cies, i.  $M 

Aula  regia,  or  regis.  III.  38. 1 V.  4  1.6* 
422. 

Aulnager,  I.  275. 
Avowry.  III.  150. 
Aurum  regime.  I.  22  K. 
Auter  droit.  II .  177. 
Auterfoits  acquit.  IV.  335. 

 attaint.  IV.  336. 

 -  convift.  IV.  336. 

Auter  yie,  tenant  pur.  11.  I20< 
Authorities  inlaw.  L  72. 
Award,  ill.  16. 
Ayle,  writ  of.  III.  186. 

B  -.  ' 

Bachelor,  knight.  I.  404. 
Backing  warrants.  IV.  291, 
Bail  above,  III.  290. 
-   .  below,  111.  29 1| 

"BaiL 
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Bail,  common.  III.  287. 

-  -     excepting  to.  II] .  291 . 

 ,  excefiive.  L  135.  IV.  297. 

 ,  in  criminal  cafes.  IV.  297. 

 error.  III.  410*. 

 ,juftifyingor  perfecling.IIf.29i. 

-  — ,  refilling.  IV.  297. 

-  -  -?  fpecial.  III.  287.  xxiv. 

 ,  taking  infufficient.  IV.  297. 

 to  the  action.  J 1 1 .  290. 

 fheriff.  III.  290. 

Bailable  or  not,  who.  IV.  297.  8,  9. 
Bail-bond.  HI.  290.  xxiv. 

Bailiffs.  I.  345.  427. 

 of  hundreds.  I.  116.  345. 

Bailiwick.  I.  344.  II.  38. 
Bailment.  II.  395.  451. 
Bail-piece.  111.  291.  xxvi. 
Ballot  for  jurors.  III.  358. 
Balnearii.  IV.  239. 
Banifhrnent.  I.  J  37.  IV.  377.  401. 
Bank.  I.  328. 

 ,  mifbehaviour  of  it's  officers, 

IV.  234. 

Bankrupt.  II.  471.  IV.  431.  436. 
Bankruptcy.  II.  285.  471. 

-  —  — ,  cognizance  of.  III.  428. 

 ,  fraudulent.  IV.  157. 

Banneret,  knight.  I.  403. 

Banns.  L  439. 

Bar  of  dower.  II.  136, 

-  plea  in.  HI.  306.  IV.  335.  396. 

-  -,  trial  at.  III.  352.  IV.  351. 
Bargain  and  fale  of  lands,  ll.  338.  ii. 
Bargemailer,  action  againll.  |H.  165. 
Baron.  I.  398. 

 and  feme.  I.  4330 

Baronet,  I.  403. 
Baronies.  II.  62.  90. 

 of  bi(hop3.  I.  156. 

Barretry.  IV.  134. 
Barrifters.  I.  23,  III.  26. 
Bafe  fees.  II.  109. 

 fervices.  IL  61 . 

 tenants.  II.  148. 

Baftard.  I.  454. 

 ,  adminiftration  to.  II.  505. 

 ,  concealment  of  it's  death 

IV.  198.  3S8- 


Baftard  stgni.  II.  248. 

 ,  incapacity  of.  I.  458. 

 ,  maintenance  of.  I.457. 

 ,  punifhment  for  having.  IV. 

65. 

Bath,  kmght  of  the.  I.  403. 

Battel,  trial  by.  HI.  337.  iv.  IV.  346. 

418.  42  1 .  424. 
Battery.  III.  120. TV.  216. 

 infpeclion  of,  HI.  333. 

 ,  of  a  clergyman.  IV  *  2 1 7. 

 fervaiu.  III.  142. 

Bawdy-houfes.  IV.  29.  64.  167. 
Beaconage,  fuit  for.  HI.  108. 
Beacons.  I.  264. 

Behaviour,  good  fecurity  for.  IV. 

251 .  256.  402. 
Beheading.  IV.  92.  377. 
Benefices.  IV.  107. 
Benefit  of  clergy.  IV.  333.  365.  413. 

429,441. 
Benevolence,  compulfive.  L  140.  IV* 

436- 
Berwick..!.  98. 

 ,  part  of  England.  I.  99. 

Btfayk,  writ  of.  HI.  186. 

Bigamy.  IV.  163. 

Bill  for  patents,  &c.  II.  346. 

—  -  in  equity.  III.  442. 

 parliament,  t.  181. 

 _  how  pafFed.  I.  1 8 1. 

—  of  exceptions.  III.  372. 

 exchange.  II.  466. 

 indictment.  IV.  302. 

 Middlefex.  III.  285.  xxh\ 

 privilege.  III.  289. 

 rights,  i.  128.  IV .  440. 

—  or  note,  forging.  IV.  248,  249, 

m  ,  dealing.  IV.  234. 

Billa  vera .IV.  3  05 . 

Bifhop.  I.  155.  377,  401. 

 ,  certificate  of.  ill.  33J. 

_  -       not  electing  or  confecratlng, 
IV.  1.5. 

 ,  right  of,  to  try  or  be  tried  as 

a  peer.  I.  401.  IV.  264,  265. 
Bifhopvicks,  nomination  to.  J.  378, 

IV.  108.  1 15.  415.  430. 
Bifkxtile  year.  II.  141, 

Black 
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Black  aft.  III.  161.  IV.  144.  20S. 

235.  245.^ 

 lead,  Healing  of.  IV.  234. 

 maile.  H.  43.  IV.  244. 

Blanch  rent.  II.  43. 

Blafphemy.  IV.  59, 

Blench-holding.  U.  43. 

Blood  corrupted.  II.  25  r.  IV.  388. 

 inheritable.  II.  246. 

 of  the  fir  ft  purchafor.  II.  220. 

. —  ~,  reftitution  in.  IV.  402. 

 royal.  [.  225. 

 ,  whole  and  half.  II.  227. 

Body  corporate.  I.  467. 

.  ,  how  protected.  I.  134. 

 ,  politic.  I.  467. 

Boiling  to  death.  IV.  196, 
Bona  notabilia.  II.  509. 

 vacantia.  I.  299. 

Bond.  II.  340.  xih.  III.  xxiv.  IV. 

442. 

.  —  of  arbitration.  III.  16. 

-  -  -  tenants.  II.  148. 

Bono  et  malo,  writ  de.  IV.  270. 

Book  of  rates.  I.  317. 

Book  land.  IK  go. 

Books  and  papers,  production  of.  III. 

-  -  ~,  popifh,  importing  or  felling 
them.  IV .  115. 

Borough.  I.  1 15.  II.  82. 

 courts.  HI.  80. 

 Englifh.  I.  ?5.  II.  83. 

Borrowing.  Ii.  453. 

Borfholder.  I.  115.356.  IV.  413. 

Botes.  II.  35. 

Bottomry.  II.  457,, 

Bound  bailiffs,  i.  345. 

Bounties  on  exportation  I.  31  5 

Bourdeaux,  mayor  of,  his  certificate. 

III.  334. 
Bra&on.  1.  72.  IV.  425. 
Breach  of  clofe.  III.  209. 
 covenant.  III.  155. 

-   duty,  a&ion  for.  Lit.  l€jf, 

 peace,  IV.  142. 

 pound.  III.  146. 

 prifon.  IV.  130. 


Brehon  law  in  Ireland.  I.  100.  IV* 

3*3- 

B rev  1  a  TeJJa'a,  II.  307. 
Bribery  in  elections.  I.  179. 

 magistrates.  IV.  139. 

Bridges,  i.  357.  IV.  42^. 

annoyances  in.  IV.  167. 

 deftroying.  IV.  244. 

Britifh  constitution.  I.  50. 

  -  iilands.  I.  105. 

Britons,  antient,  their  laws.   I.  63. 

IV.  ic8. 
Britton.  I.  72.  III.  408.  IV.  427. 
Brooke.  I.  72. 

Brothels,  frequenting.  IV,  64. 

 ,  keeping.  IV.  29.  64.  168. 

Bubbles.  17.  117. 

Buggery.  IV.  215*. 

Bulks,  papal.  IV.  109,  110. 

Burgage,  tenure  in.  II.  82.  IV.  419. 

Burgeffes  in  parliament,  their  elec- 
tion. I.  174. 

Burglary.  IV  .  223. 

Burial  charges.  Ii.  508, 

 of felo  de  fe.  IV.  190. 

Burning  in  the  cheek.  IV  ^  99.  370. 
377. 

 -    -hand.  IV.  367.  369, 

370.  372.  377-  iv- 

malicious,  IV.  244,  5,6. 

 the  king's  {hips,  £sV.  IV.  101. 

----- to  death.  IV.  93.  204.  216. 

222.  377.  408. 
Butlcrage.  I.  315. 
By-laws.  I.  475. 

-  -  ~t  aftion  on,  HI.  159. 

C 

Calais,  captain  of,  his  certificate.  HI- 
334- 

Caiiendarof  pnfoners.  IV.  403. 
Calling  the  plaintiff.  III.  376. 
Cancelling  deeds.  II.  309. 

 letters  patent.  III.  47,  48. 

 -  -  wills.  IL  502. 

Canonical  obedience.  IV.  106.  1 12. 
204. 

purgation.  Ill,  342. IV.  368, 
Canon. 
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Canon  law.  I.  14,  19.  79.  82,  83,  Centenarus.  I.  ii6.  v 

IV.  421,  422.  Centeni.  f.  I  16.  IK.  315. 
Canons  of  a  church.  I.  383.  Cenhimviri.  IIL  315. 
 -inheritance,  II.  208.  Cepicorpus.  III.  288.  xviu.  xxii.  xxIy„ 

-  -  .  1603.  I.  83.  Certificate  for  cofts.  III.  214. 

Capacity  of  guilt.  IV.  20.  -   into  chancery.  IIL453. 

•   -  to  purchafe  or  convey.  II.   of  afiife.  ill.  389. 

290.   of  bankrupt,  ii.  482. 

Capias  ad audiendum  judicium.  IV '.37 'J '.   poor.  f.  364. 

 refpondendum.  III.  281.  xxiv.   »,  trial  by.  iii.  ^33. 

IV.  318.  429.  iii.  Certiorari  facias.  IV.  262.  265.  272. 
 fatisfaciendum.Wl,  160.  414.  32°>  32J- 

xxx iii-.  Ce/Javit,  writ  of.  III.  232. 

-  -  -  mi  withernam.  III.  I  29.  149.  413.  honor  u?n.  1.1.  473.  483. 
 projine.  IIL  398.  Ceffion  of  a  benefice.  L  392. 

-  -  -  utlagatum.  III.   284.  xxii.  IV.  Cefluy  que  in;//.  I\.  328. 

320.  tfjV.  J[.  123. 

Capiatur>  judgment.  gyW.  HI.  398.   7^.  II.  328. 

xv.  Chain?,  hanging  in.  IV.  202. 

Capita,  diftribution  per.  II.  517.  Challenge  of  jury.  ill.  359.  IV.  352. 

-  s  fuccefiion  ^fr.  I!.  218.   to  fight,  fV.  150. 

Capital  punifhment.  IV.  9. 18.  236*.  Chamberlain,  lord  great.  III.  38. 

376.  413.  441.  Champerty.  IV.  135. 

Capite,  tenants  in.  II.  60.  Champions  in  trial  by  battel.  IIL 

Caption  of  indictment.  IV.  351.  i.  339.  v. 

Captives.  II.  402.  Chance.  IV-  26. 

Captures  at  fea.  II.  401.  Chancellor, bis  narneand oHlceJli.  4.7. 

Caput  luplnum,  IV.  320.   -  --,  lord.  II).  38.  47. 

Carnal  knowledge  of  infants.  IV.  212.  ------  -}  killing  him.  IV  .  84. 

Carrier,  a&ion  againft.  III.  165.  -  -  _  -of  a  dioceie.  L  382. 

Cart-bote.  II.  35.  the  duchy  of  Lancafter. 

-Cafe,  action  on.  ILL  52.  122.  IV.  442,  III.  78. 

-  -  -  referved  at  niji  prius.  IIL  378.  exchequer.  III.  44. 

 Hated  out  of  chancery.  II L.  453.   univerhtv,  his  court. 

Caftigatory  for  fcolds.  IV.  169.  '  IIL  83. 

Caftration.  IV.  206.  Chance  medley.  IV.  184. 

Cafu  conjimilt,  writ  in.  JII.  51.  Chancery,  court  of.  III.  47. IV.  436. 

-  -  -  provifo,   writ  of  entry  in,  IIL  Chapters.  1.  382. 

183,  Charge  to  grand  jury.  IV.  30$, 

Cafual  ejector.  IIL  232.  ix.  Charitable  ufes.  li.  273.  376. 

Cattle,  malicious  killing  or  maiming.  qommilaon  of.  III. 

IV.  244,  5.  428. 

„  i  owner,  anfwerable  for.  III.  Charities,  cognizance  of.  IIL  427. 

153.  2 1 1.  IV.  197.   -     informations  for.  IIL  427. 

Caveat.  IIL  98.  246.  Charter,  II.  195. 

Caufa  matrimonii  praeloeuti,    writ  of  Charter  of  the  king,  II.  346. 

entry.  III.  183.        -  Charter-governments  in  America.  I. 

Caufe,  challenge  for.  IV.  353.  109. 

Caufes  of  demurrer.  IIL  315.  xxx,  Charter-land.  IL  90. 

n  Chafe 
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Chafe.  II.  38.  416.  IV.  415. 
 ,  bcafts  of.  II.  38.  415. 

Chaftity.,  homicide  in  defence  of.  IV. 

Chattels.  II.  385. 

perfonal.  IF."  387. 

 ,  real.  II.  386. 

Chaud-medley.  IV.  1S4. 
Cheat,  aclion  againft.  III.  166. 
Cheating.  IV.  157. 

-  at  play.  IV.  173. 

Cheek,  burning  in.  IV.  99.  370.  377. 
Cheiler,  county  palatine  of.  I.  117. 

 ,  courts  of.  III.  78. 

Chevifance,  II.  474. 

Chichele,  archbifhop,  vindicated.  IV. 

Chief  baron  of  the  exchequer.  111.  44. 

-  -  -  juftices.  III.  40,  41. 

- -~  judiciary  of  Jingland.   III.  38. 
I  V.  416. 

 rents.  II.  42. 

 ,  tenants  in.  II.  60. 

Children,  duties  of.  I.  453.  « 

 ,  evidence  of.  i V.  214. 

Chirograph.  II.  296. 

-  -  -of  a  fine.  II.  xv. 

Chivalry,  court  of.  III.  68.  IV.  267. 
.  ..  „  y    it's  jurifdic/tion, 

III.  103.  IV.  267. 

guardian  in.  I.  462. 

 9  tenure  in.  II.  62. 

Chafe  in  adion.  II.  397. 

*  y  how  afligned.  II .  442. 

IV.  441, 

 poifeflion.  II.  389. 

Chriitian  courts.  III.  64. 
Chrillianity,  offences  againft.  IV.  44. 
•   part  of  the  lavws  of  Eng- 
land. IV.  60. 
Church,  burglary  !n.  IV.  224. 

larciny  in.  IV.  240. 

 ,  marriage  in.  I.  439. 

offences  againfl.  1  V.  50. 
 or  churchyard,  affrays  in. 

IV.  145. 
 ,  rate.  I.  395.  III.  92. 

-  -  -     repairs  of,  ill.  92. 
Churchwardens.  I.  394, 


Cinque  ports,  courts  of.  IIL  79. 
Circuits.  III.  59.  IV.  422.  424. 
Circumftantial  evidence.  III.  371. 
Citation.  III.  too. 
Citizens  in  parliament,  their  electors, 

I.  174. 
City.  |.  if 5. 
Civil  corporations.  I.  470. 

-  -  -  death.  II.  121. 

-  -  -  injuries.  III.  2. 

 law.  I.  14.  19.  79.  8r.  83,  IV. 

421,  422. 

 -  -  it's  Rudy  forbidden.  I.  19. 

 liberty.  I.  6.  125.  25  1. 

 lift.  I.  332.  IV.  440. 

-  -  -  Mate.  I.  396. 

-  -  -  fubjeclion.  IV.  28. 
Clarendon,  conftitutions  of.  IV.  422. 
Claifumf regit.  III.  209. 

Clearing  contempts  in  chancery.  III. 

445-  . 

Clementine  confntutions.  I.  82. 
Clergy.  I.  376. 

 averfe  to  the  common  law* 

I.  19,  2©. 
 ,  benefit  of.  IV.  333.  565. 

413.  429.  441. 

 ,  plea  of.  IV.  334. 

 ,  prayer  of.  IV .  iv. 

Clergymen,  beating  them.  IV.  217. 
Clerical  habit  and  tonfure.  IV.  366. 
Clerico  admittendo,  writ  de.  III.  413. 
Clerk  in  office.  I.  17. 

 orders.  I.  388.  IV.  367. 

 of  themarket,his  court. IV.  275. 

-  peace.  IV.  272. 

Clients.  III.  28. 

Clipping  the  coin.  IV.  90. 

Cloaths,  malicious  deflroying  of.  IV. 

Clocks,  when  introduced.  III.  410. 
Clofe,  breach  of.  IIL  209. 
 rolls.  II.  346. 

-  -  -  -  writs.  II.  346. 

Cloth,  ftealing  from  the  tenters.  IV. 
238. 

Coal-mines,  fetting  fire  to.  IV.  246. 
Coat-armour.  II.  306.  IIL  105. 
Code  of  Juftinianv  L  81. 

Code 
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Code  of  TheocJoGus.  I.  81. 
Codicil.  II.  500. 
Cognati.  II.  235. 

Cognizance,  claim  of.  III.  298.  IV. 
278.. 

 cJe  droit,  come  ceo,  &c. 

fine  fur.  II.  352. 
 tan  turn,  fine  fur. 

II.  353-  . 

 in  replevin.  III.  150. 

 _  .  _  of  picas.  II.  38. 

 wrongs.  III.  06,  > 

Cognizee  of  a  fine.  II.  35  1.  IK.  157. 

-  •  recognizance.  II.  341. 

Cognizor  of  a  fine.  II.  350.  III.  157. 

 recognizance.  II  34 ?. 

Cognovit  actionem.  III.  304.  397, 
Coin,  faliifying,  &c.  IV.  84.  88.  90. 
98.  120. 

 ,  felonies  and  mifdemefnors  re- 
lating to.  IV.  98. 

 ,  treafons  relating  to.  IV.  84.  88. 

90. 

Coinage,  inftruments  of,  treafon  re- 
lative to.  IV.  90. 

 ,  right  of.  I.  277. 

Coke,  fir  Edward.  I.  72,  73. 

Collateral  conianguinity.  II.  204. 

 defcent.  II.  220. 

_  Iffue,  IV.  396.  v. 

_  _  warranty.  II.  301. 

Collatio  bonofum.  II.  517. 

Collation  to  a  benefice.  1.  391. 

Collative  advowfons.  II.  22. 

Collecting-  the  goods  of  the  deceafed. 
II.  510. 

Colleges.  I.  471. 

 ,  their  vifitors.  I.  482. 

Collegia  in  the  civil  law.  I.  469. 

Colligendum  bona  defuncli,  letters,  ad. 
II.  505. 

Colonies.  I.  107.  II.  7. 

Colour  in  p'eading.  III.  309. 

Combinations.  IV.  159. 

Combujiio  domorum.  IV.  374. 

Commenda.  I.  393.  IV.  1 07. 

Commerce,  king  the  arbiter  of.  I.  273. 

Conamiflion  of  array.  I.  41 1. 

*'  *  -  -v* bankrupt.  IK  480* 
Vol.  IV, 


Commiffion  of  lunacy.  L  305. 

 the  peace,  i.351.  IV 

270. 

 to  examine  witnefTes.  III. 

383. 438. 449.         ,  -^U 

 take  anfwers  in  equity. 

III.  447. 

Commitment  of  bankrupt.  II.  48 t. 

 perfons  accufed.  IV. 

296. 

Committee  of  council.  I.  231. 

 parliament.  L  1 83. 

 -  peers  out  of  parliament. 

III.  58* 

 lunatic.  I.  30$. 

Common  appendant.  II.  33. 

 appurtenant.il.  33. 

 bail.  ill.  287. 

 barretor.  IV.  133. 

 becaufe  of  vicinage.  If.  33. 

 bench,  court  of.  III.  37. 

  ju ft  ices  of,  killing 

them.  IV.  84. 

 ,  difturbance  of.  III.  237. 

 ,  eftate  in.  II.  191.  399. 

 ,  farrier,         action  againfh 

III.  164. 

 form,  proof  of  will  in;  IL 

508. 

 in  grofs.  II.  34. 

 informer.  III.  16 1. 

 jury.  III.  358. 

 law.  I.  63.  67.  IV.  41 1, 

 -f  corporation  by.  I.  472. 

  -j  dower  by.  II.  132. 

 }  guardian  by.  I.  46 1 « 

 nuifance.  IV.  166. 

 of  eftovers,  II.  35. 

 pa  ft  u  re.  II.  34. 

 pifcary*  II.  34. 

-  -  turbary.  II.  34. 

 pleas.  III.  40. 

 _  court  of.  III.  37. 

 9  court  of,  fixed  at 

Weftminfter.  I.  22,  23.  Hi.  39. 

IV.  424. 

-  -  praver  book,  reviling  of* 

IV.  50. 

Nn  '  Coinmoa 
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Common  recovery.  III.  182.  193. 
IV.  429. 

-  right  of.  II.  32. 

 fans  nombre.  HI.  239. 

-  -  fcold.  IV.  169. 

•  feali  I.  475. 

 furcharge  of.  III.  237. 

-  -  -  ,  tenant  in,   of  lands.  II. 

191.  vi. 

 chattels  per- 

fonal.  II.  399. 

 vouchee.  L  359.  xviii,  xix. 

my  uttererof  falfe  money.  IV. 

100. 

 ways.  II.  35. 

-  without  flint.  IL  34. 

Commonalty.  I.  403. 
Commons,  houfe  of.  I.  158. 
Common-wealth,  offences  againfl.IV. 
127. 

Commorancy.  IV.  273. 

Communem  legem>  writ  of  entry  ad. 

in.  183. 

Communion  of  goods.  II.  3. 
Commutation  of  penance.  IV.  105. 

217.  276. 
Compact.  I.  45. 

Compafiing  the  death  of  the  king,  £ffr. 

IV.  76. 
Compenfatio.  HI.  305* 
Competent  witneffes.  III.  370. 
Compofuion,  real,  for  tithes.  II.  28. 

 vvith  creditors.  II.  484. 

Compound  larciny.  IV.  239. 
Compounding  felony.  IV.  133. 
 otherprofecutions.IV. 

Com pulfi on.  IV.  27. 
Compurgators.  Hi.  342,  343.  IV 

368.414. 
Concealment  from  the  crown.  IV. 

 of  baflard's  death.  IV. 

198.  358. 
ConcrJJit,  fine  fur.  II.  353. 
Conclufion  ofdecds.  II.  304.  i.  iii.  xii. 

-  -  -  pleas.  III.  303. 

Concord  ill  a  tine.  II.  350.  xiv.  III. 

*S7- 


Condition.  II.  299.  viii. 

 ,  breach  of.  II.  281. 

-  -  ,  eftate  on.  II.  152. 

 r>  in  deed.  II.  155. 

*•  -  -  law.  II.  154.  155. 

 of  a  bond.  II.  340.  xiil. 

III.  xxviii. 
Conditional  fees.  II.  no. 

 pardon.  IV*  401. 

Confefs  and  avoid.  III.  310. 
Confefiion  by  prifoners.  IV.  357- 

 of  action.  III.  302.  397. 

_  uf  indictment;  IV.  329. 

ConjeJfiOi  bill  taken  pro.  III.  444, 445. 
Confinement  to  the  realm.  I.  265. 
Confirmation  of  bifhops.  I.  378.  380. 

IV.  115. 

„   lands.  II.  325. 

Confifcation.  I.  299.  IV.  377. 
Confufion,  property  by.  II.  405. 
Conge  d'ejlire.  I.  379.  382.  IV.  421. 
Conies,  taking,  killing,  or  Healing. 

IV.  235.  239. 
Conjugal  rights,  restitution  of.  III.  94. 
 9  fubtraftion  of.  III. 

94. 

Conjuration.  IV.  60.  436. 
Conqueft,  Norman.  I.  199.  IV.  414, 
415. 

 or  acquifition.  II.  48.  242. 

 victory.  I.  103.  107. 

Confanguineus  fratcr.  II.  232. 
Confanguinity.  I.  434.  II.  202. 

 ?  table  of.  II.  203. 

Confcience,  courts  of.  III.  81.  IV. 
441. 

Ccnfecration  of  bifhops.  I.  380.  IV. 

Coniequential  damages,   action  for. 
lite  153. 

Confervators  of  the  peace.  I.  350. 

IV.  413.  431. 
 truce  and  fafe  con- 

dua's;.  IV.  69. 
Ccnfideration  of  contracts.  II.  443- 

 deeds.  II.  296.  ii.  iv. 

Conftderatum  ejl  per  curiam.  III.  396. 
ConjUiam,  or  imparlance.  IV.  356. 
Cwjfw$  cafu,  writ  of  entry  in.  1 1 1 .  183. 

ConfrflorY 
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ConMory  court.  III.  64. 
Confort,  queen.  I.  259. 
Confpiracy.  IV.  136. 

 9  action  of.  III.  126. 

Conftable.  I.  3C5.  411.  IV.  292. 

 9  high.  I.  116. 

 ,  lord  high.   I.  35c.  III. 

38.  IV.  268. 
  -  -      his  court.  III. 

68.  IV.  267. 
Conftitution,  Englifli.   I.  50.  127. 

144.  154.  160.  213.   217.  233. 

237.  III.  60*.  IV.  439. 
Conftruction  of  deeds  and  wills.  II. 

379- 

u  ftatutes.  I.  87, 

Conftriictive  treafon.  IV.  75.  85. 
Confaetudinibus  et  fervitiis9   writ  de. 

in.  232. 

Confutation,  writ  of.  III.  if 4. 
Confurnmate,  tenant  by  curtefy,  II. 
128. 

Contempt  againft  the  king.  IV.  121. 

 in  courts  of  equity.  III.  443. 

,  _  _  -  -  -  law.  IV.  283. 
Contenement.  IV.  379. 
Contentious  jurifdiction.  III.  66* 
Contejlatio  litis.  III.  297. 
Contingent  legacy.  II.  513. 

 remainder.  II.  169. 

 truilees  to 

fupport.  II.  171.  v. 

 ufes.  II.  334. 

Continual  claim.  II.  316.  III.  175. 
Continuances.  III.  316.  v.  xv.  xxix. 

xxxi.  xxxiii. 
 with  claufe  of  nifi  prius. 

HI.  353-. 
Continuando  m  trefpafs.  III.  212. 
Contract.  II.  442. 

action  on,  III.  117. 

 exprefs.  III.  154. 

 ,  implied.  III.  159. 

 of  marriage.  I.  439. 

-  -  ,  fuit  for.  III. 

93- 

 ,  original,  between  king  and 

people.  I.  233. 
Contract,  fimple.  16  465, 


Contract,  fpecial.  II.  465. 
Contractu,  action  ex.  III.  117. 
Convention  of  eftates.  1.  151.  152. 

*.  •   parliaments.  I.  152. 

Conventional  eftates  for  life.  II.  120* 
Converfion.  III.  152. 
Conveyances.  II,  9.  293.  309.  IV. 

Conviction.  IV.  362. 

 9  fummary.  IV.  280. 

Convocation.  I.  279. 

  -     court  of  bifhops  in.  ILL 

67. 

Coparceners.  II.  187. 
Coppercoin,  counterfeiting.  IV.  100. 
Copy  of  indictment.  I V.  3£  r . 

-  record  of  indictment.  III. 

126. 

Copyhold.    II.   95.  147.  IV.  439. 

-  -  for  life.  II.  97. 

 3  forfeiture  of.  II.  284. 

 not  liable  to  elegit.  III. 

419. 

-  .  of  frank  tenure.  IF.  100. 

149. 

 inheritance.  II.  97. 

.  -  r  -  i  •  -  turned  into  frank  fee.  II. 
368. 

Copyrights.  II.  407. 

Corn,  grain,  meal,  ££c.  deilroying, 

IV.  246. 
Corn  Rents.  II.  322. 
Cornage,  tenure  by.  II,  74. 
Corody.  I.  284.  II.  40. 
Coronation  oath,  ancient.  I.  236. 

 modern.  I.  235. 

Coronatore  e/zgendo,  writ  de.  I.  347. 

 exonerandoy  writ  de.  I.  348. 

Coroner.  I.  346.  IV.  292.  413. 

-  '<  ,  his  court.  IV.  274. 

Corporate  counties.  I.  120. 

 name.  I.  474. 

Corporation,  i.  467.  II.  430. 

 -  -  act.  IV.  58.  439. 

  -j  courts  of.  III.  80. 

 9  its  diffolutiou.  I.  485* 

 duties.  I.  479. 

 ^  incidents   and  pow- 
ers. I.  477. 

N  b  2  Corpora- 
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Corporation,  it's  lands,  if  diffoived. 

1.  484:  It  256: 
i.  ,  privileges  and  dif- 

abiltttes^  I.  476. 
Corporeal  hereditaments.  II.  17. 
Corpfe,  itealing  of.   II.  429.  IV. 

235*; 

Corpus  juris  canonici.  I.  82. 
Corpus  juris  civilis.  I.  8  I. 
Correction,  houfe  of.  IV.  3 70,  371. 
377. 

 pf  apprentices.  I.  428. 

 children.  I.  452.  453. 

IV.  182. 

 fcholars.  I.  453.  IV. 

182. 

 fervants.  I.  428.  IV. 

182. 

 wife.  L  444. 

Corruption  of  blood.  II.  251.  IV. 

388.  413.  438.  440. 
Corfeprefent.  II.  425. 
Corfned,  trial  by.  IV.  345.  414. 
Co  fin  age,  writ  of.  II L  186. 
Colls.  Ill  439.  III.  188.  399.  xv. 

xxxi.  xxxiii. 
 ,  in  equity.  III.  45 1. 

-  -  -,  no  more  than  damages.  III. 
400. 

 ,  on  not  going  to  trial.  III.  357. 

Covenant.  III.  156. 

 in  a  deed.  II.  304.  viii.  x. 

 real.  111.  157. 

 „  to  Hand  ft i fed  to  ufes.  II. 

 y  writ  of.  II,  350.  xiv.  III. 

J57- 

Covert-baron.  J.  442. 
Coverture.  I.  442. 
Councils  of  the  king.  I.  227. 
Counfel  til.  26. 

 ,  action  agamft.  111.  165. 

 ,  for  pnfojaers.  IV.  355. 

-  '  king's,  ill.  27. 

 1  when  fenced.  III.  29. 

Coiiut.  i.  116.  398. 

 in  declaration.  111.  293.  295. 

Counterfeiting  the  king's  coin.  IV. 
$4.  88. 


Counterfeiting  the  king's  feak.  IV. 

83.  89. 
Counterpart.  II.  2g6. 
Country,  trial  by  the.  III.  349.  IV* 

349- 

County.  1.  116.  IV.  41 1. 
 court.  I.  178.  377.  III.  35, 

IV.  411.  414.  416.   420.  422. 

424.  441. 

 of  Middlefex.  III.  82. 

 palatine,  I.  117.  IV.  431. 

Court.  I.  267.  Ill,  23.  IV.  258.  414. 
 baron.  II.  90.   III.  33.  IV* 

411. 

 chnftian.  III.  64. 

 hand.  III.  323. 

 leet.  IV.  273.  41 1.  424. 

 martial.  I.  416. 

 power  to  ere6k.  I.  267.  III.  24... 

Courts,  profits  of.  I.  289. 
Craven.  III.  340.  IV.  348. 
Credible  witnefs.  III.  370. 
Crimes.  IV.  1,  2.  5. 
Criminal  converfation.  III.  139. 

 law.  IV.  2. 

Crofs  bills.  III.  448. 

 caufes.  III.  451. 

 remainder.  II.  381. 

 >  fign  of,  in  deeds.  II.  305. 

Crown,  defcent  of  the.  I.  191.  IV. 

 office.  IV.  265.  308. 

 pleas  of  the.  IV.  2. 

Cucking-ftool.  IV.  169. 

Cm  ante  divortium,    writ    of.  Ill* 

l83-. 

Cuiin  i>/7<2,writ  of.  III.  1 83. 
Culprit.  IV.  339. 
Cumberland,  theft  in.  IV.  238. 
Curate.  I.  393. 

 his  falary.  III.  90. 

Curator  of  infants,  tfft.'i:  460. 
Curatores  viarum.  I.  358. 
Curfeu.  IV.  459,  420. 
Curialhas.  It .  126. 
Curfing.  IV.  59. 
Curtefy,  tenant  by.  II.  126. 
Culiody  of  idiots  and  lunatics.  I.  305. 
III.  427. 

Cuftody 
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Cuftody  of  temporalities.  I.  282.  IV. 
42  i. 

Cullom.  II.  263.  422. 

 ,  aflurances  by.  II.  365. 

 ,  dower  by.  II.  132. 

-  -  -  -,  general.  I.  68.  73. 
 ,  beriot.  II.  422. 

 ,  of  London,  how  tried.  III. 

334- 

 9  particular.  I.  74. 

-  -  :  ,  how  allowed. 

I.  78. 

 9  when  legal.  I.  76. 

Cuftomary  freehold  II.  ico.  149. 

j  ten  art,  IT,  147, 

Cuftoms  on  merchandize.    I.  314. 
316. 

C ujlum a  antiqua  five  m agn a.  I.  J.I  C . 

 parva  et  nova.  1 .  3  1 5 . 

Cnjlos  rotulorum.  I.  349.  IV.  272. 
Cutpurfes.  IV.  242. 

D 

Damage  to  things  perfonal.  III.  152. 
Damage-feafant.  111.  6. 
Damages.  II.  438.  III.  187,  188. 
Dane  Jage.  T.  65.  IV.  412. 
darrein  pre fenl  merit,  affile  of.  III.  245. 
Date  of  a  deed.  II.  304.  i.  iii.  xii, 
xiii. 

Day  in  bank.  III.  2-7. 

 court.  III.  316. 

 of  grace.  III.  278. 

Debeneeje.  III.  383. 

Be  la  plus  belle,  dower.  II.  1 32. 

Deacon.  I.  38.8? 

Dead  man's  part,  11.  518. 

Deadly  feud.  IV.  244. 

Deaf,  dumb,  and  blind.  I.  304.  II. 

497- 

Dean  and  Chapter.  I.  382. 

Dean,  rural.  I.  383. 

Dtanry,  rural.  I.  1  12. 

Death,  appeal  of,  JV.  314.  424. 

 civil.  132. 

 --,  judgment  of.  IV.  iv. 

Debet  el  deiinet,  a&ion  in.  III.  156. 
J^ebt.  II.  464.  \}\.  154. 


Debt,  a&ion  of.  III.  154.  xvi. 

 >  on  amercement.  III. 

161. 

 by  law.  III.  161*. 

 efcape.  III.  165. 

 judgment.  III.  160. 

42 1. 

 penal  ftatutes.  III. 

161. 

 ,  information  of  III.  261. 

 public.  I.  325.  IV.  441. 

Debtee  executor.  III.  18. 

Debtor,  refufing  to  difcover  his  ef- 
fects. IV.  156. 

Debts,  priority  of.  II.  51 1. 

Deceit,  aclion  for.  III.  166. 

 of.  HI.  165*.  405. 

 „.  on  the  cafe,  in  nature, 

of.  III.  166*.  405. 

Decennary.  I.  114.  IV.  252. 

Deception  of  the  king  in  his  grants. 
I.  246. 

Decifive  oath.  III.  342. 

Declaration.  III.  293.  ix.  xii.  xxvh. 

Declaratory  part  of  a  law.  I.  54.. 

 ftatutes.  I.  86. 

Declinatory  plea.  IV.  333.  366. 

Decree  in  equity.  III.  451. 

Decretals.  I.  82. 

Decretum  Grafianu  I.  82. 

Dedimus  potejlatem.  I.  352.  II.  35** 

III.  447. 
Deed.  II.  295. 
Deed-poll.  II.  296. 
Deeds,  dealing  of.  IV.  234. 
Deerilealing.  IV.  235.  239. 

>  _  _  'm  difguife.  IV.  144. 

Default,  judgment  by.  III.  296.  295* 
Defeazance,  deed  of.  II.  327.  342. 
Defeclum,  challenge  j&ro/>/*r.  III.  362,. 

IV.  352. 

Defence.  II.  xviii.  III.  296,  iv.  vi. 

xiii.  xxviii- 
Defendant  III.  25. 
Defenfive  allegation.  III.  100. 
Deforcement.  III.  172. 
Deforciant.  II.  350.  xv?xvi.III.  174. 
Definitive  fentence.  III.  101. 
Degradation  of  peers.  I.  402. 
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Degrees,  conferred  by  the  archbifhop. 
I.  3*i; 

 in  writs  of  entry.  III.  1 8 ! . 

 of  confanguinity.  II.  206. 

 „  9  how  rec- 
koned. II.  206,  207.  224. 

 guilt.  IV.  34, 

Dehors,  matter.  III.  387.  IV.  390. 

Delay  of  the  law.  III.  423. 

Delegates,  court  of.  III.  66.  69. 

 }  ;n  academical, 

cauies.  III.  85. 

Delidum,  chalk nge  propter.  III.  363. 
IV.  352. 

Deliverance,  fecond,  writ  of.  III.  150. 
Delivery  of  a  deed.  II.  306.  Hi.  xii> 
xiii. 

Demand  of  lands.  II.  xviii. 
Demandant  and  tenant.  II.  xviii. 
Demefne  lands.  II.  00. 
Demefnes  of  the  crown.  I.  286. 
Demi-mark,  tender  of.  III.  5. 
Demife  of  the  crown.  I.  188.  249. 
Demi-viils.  I.  1 15. 
Democracy.  I.  49. 
Demoliming  churches,  houfes,  &c, 

IV.  ,43. 
Demurrer.  III.  3  14.  xxx. 

 book.  III.  317. 

 in  equity.  III.  446. 

 „  to  evidence.  III.  372. 

 indictment.  IV.  333. 

Denial  of  rent.  III.  170. 
Denizen.  I.  374.  II.  249. 
Deodand.  I.  300. 
Departure  in  pleading.  III.  310. 
Depvpvlal'io  agrorum.  IV.  374. 
Depofitions.  III.  383. 

 [n  chancery.  IIL  449. 

 ecclefiaftical  courts. 

til  I  CO. 
Deprivation.  I.  393. 
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 ,  fale  of.  III.  14. 

 ,  feccnd.  IIL  12. 
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 ,  &c.  owner  anfwerable  for. 
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 alignment  of.  II.  135, 

 bar  of.  II.  136. 

 by  common  law.  II.  132. 

 cuftom.  II.  132. 
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Entails.  II.  112.  IV.  427.  431. 
Entries,  books  of.  III.  271. 
Entry,  III.  5.  174, 

 forcible.  III.  179.  IV.  148. 
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177. 

 ,  writ  of.  II.  xvii.  III.  180. 

Equity;  I.  61.  91.  III.  50.  429. 
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r  ,  aclion  for.  III.  [65. 
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IV.  388.413.418. 

r  ,  writ  of.  III.  194. 
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Efquire.  I.  406. 
ESoigti.  HI.  277. 
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Eftates  of  the  kingdom.  I.  156. 
Etloppel.  11.  295.  308. 
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-  for  crimes.  IV.  377.  38 1. 

423,424- 
 of  copyholds.  II.  284. 

 goods  and  chattels.  II. 

420.  IV.  386. 

 lands.  II.  267.  IV.  381. 

Forgery.  IV.  247. 

Forgivenefs  by  the  profecutor.  IV. 

364- 

Forma  pauperis.  III.  400. 
Formedon,  writ  of.  III.  191. 
Forms  of  law,  unalterable.  I.  142. 
Fornication.  IV.  64. 
Forts  and  caflles.  I.  263. 
Fortunetellers.  IV.  62. 
Forty  days  court.  III.  71. 
Founder  of  a  corporation.  I.  480. 
Foundling  hofpitals.  I.  131. 
Franchife.  II.  37. 

-  r  ,  allowance  of.  III.  263. 

•  difturbance  of.  III.  236. 

-  -  .  ,  royal.  L  302. 

Frankalmoign.  II.  101. 
Franked  letters.  I.  324. 
Frank-fee.  IL  368.  III.  166*. 
Frankmarrlage.  II.  115. 
Frankpledge.  I.  114.  IV.  252. 

 9  view  of.  IY,  273. 

Frank-tenement.  II.  104. 

  tenure.  IL  61. 

Frater  confangulncus,  II.  232. 

 liter  inns.  II.  232. 

Fraud,  civil,  where  cognizable.  III. 

431- 437-  439- 
 ,  criminal.  IV.  158. 

Frauds  and  perjuries,  ftatute  of.  I. 
418.  II.  161/243.  259.  297.  306. 
337-  342-  ^4. 376,  448-466-  So0> 
501.  515.  IiL  159.  420.  IV.  439. 

Fraudulent  deeds.  II.  2;j6. 

J  devifes.  II.  378. 

Fraunkfermc  II.  80. 

Free  bench.  IL  122. 


Free  fifhery.  II.  39.  417. 
-  -  -  Services,  II.  60. 

 focage.  II.  79. 

 warren,  II.  38.  417.  IV.  415. 

Freehold.  II.  104. 

 ...  leafes.  II.  120.  31$, 

Frefti  fuit.  I.  297. 
Fruit,  dealing  of.  IV.  233. 
Full  age.  i.  463. 
Fumage.  I.  325. 
Funds,  public.  I.  331. 
Funeral  expenfes.  IL  508. 
Furandi  an imus,  IV.  230.232. 
Fnturo,  freehold  &.  II.  144.  165. 


G 

Gage.  III.  280.  iv. 

-  -  -  -,  eftates  in.  II.  157. 

Game. II.  14.  395.403. 410.  IV.4I5, 

 ,  deftroying  of.  IV.  174. 

 ,  Jaws.  IV.  174.  416. 

 ,  felling  of.  IV.  175. 

Gaming.  IV.  171. 
Garning-hoafes.  IV.  167.  1 7 1 , 
Gaol-delivery.  IV.  270.  iii. 

-  -  -  -  diilemper.  I.  346. 
Gaolers.  I.  436.  IV.  300. 

 ,  compelling  prifoners  to  be 

approvers,  &c.  I V .  1  28. 
Gardens,  robbing  of.  IV.  233. 
Garter,  knight  of.  I.  403. 
Gavelkind.  J.  74.  II.  84.  IV.  409. 

4*3- 

General  demurrer.  III.  315. 

-  fund.  I.  331. 

 imparlance.  HI.  301. 

 iffue.  III.  305.  IV.  33$. 

 legacy.  IL.  512. 

-  -  -  -  -  occupancy,  il.  258. 

-  feffioris.  IV.  272, 

 ftatute.  I.  85. 

-----  tail.  II.  1 13.  vi. 

 verdict.  IIL  378.  IV.  354. 

 •  warrant.  I  y7.  291. 

Gentlemen..  J.  405,  406. 

(5ift  of  chattels,  perfonal.  II.  441- 


INDEX. 


Gift  of  chattels  real.  II,  440. 

 lands  and  tenements,  ih  316. 

Gilda  mercatoria.  I.  473. 
Glanvil.  I.  72.  IV.  42  1. 
Gleaning.  III.  212. 
God  and  religion,  offences  again  ft. 
IV.  43- 

Good  behaviour,  fecurity  for.  IV. 

25  1.  256. 

 confideration.  II.  297. 

Government,  contempts  againft.  IV. 

123. 

 -  -      it's  original.  I.  48. 

Grand  affife.  III.  341.  35  I.  vi.  IV. 
422. 

 Coujlumier  of  Normandy.  I. 

107'. 

 juror,  difclofing  evidence.  IV. 

126. 

 jury.  IV".  302.  ii. 

-  in  attaint.  II L  351.404. 

 larciny.  IV.  229. 

.  .  - .  -  ferjeantcy.  II.  73. 
Grants.  II.  9. 

 of  chattels  perfonal.  II.  441. 

  -.-  icah  II.  440, 

 lands  and  tenements.  II. 

.  .  .  .  the  king.  II.  346. 

Great  council.  I.  147. 

 feal  of  the  king.  I  I.  346.  III. 

47-  "  ■ 
 -  ,  counterfeiting 

it.  IV.  83. 

 tithes  I.  388. 

Gregorian  code.  I.  8 1. 

Grofs,  advowfon  in.  1L  22. 

 common  in.  II.  34. 

-  -  -     villein  in.  II.  93. 

Guardian  ad  litem.  III.  427. 

and  ward.  I.  460. 

  -  at  common  law.  I,  461. 

 by  cuftom.  I.  462. 

....  nature.  I.  461. 

■  ffatiitej.  I.  462. 

 -  for  nurture.  I.  461 . 

-  in  chivalry.  I.  462.  II. 

 focage,  II.  8$, 


Guardian,  teftamentary.  I.  462. 

Querniey,  ifland  ot.  I.  107. 

Gunpowder,  hindering  it's  importa- 
tion. IV.  116. 

 .  keeping  or  carrying  it 

illegally.  IV.  1 68. 

Gyplies.  IV.  165. 

H 

Habeas  corpora  juratorum.  III.  354. 

 corpus.  I,  135. 

 acl.  1.  128.  III.  135. 

IV.  438. 

   -  -  ad  deliberandum.  III. 

130. 

-------  -faciendum  et  reci- 
piendum. III.  130. 

 -  profequendum.  II L 

130. 

 refpondendum.  III. 

I  29. 

  -  -  -  Satisfaciendum,  ill. 

-----  fuhjiciendum.  III. 

-   tejlificandum.  III. 

130. 

 cum  caufa.  III.  77. 

Habendum  of  a  deed.  II.  298.  i,  iL  v. 
Habere  facias poffefjtonem.  111.  412. 

 fcifinam.  III.  412. 

Habitation,  offences  again  ft.  IV.  220. 

 9  property  in.  II.  4. 

Hackney  coaches  and  chairs*  L  327. 
Her  edit  as  jacens.  II.  259. 
Heretico  comburendoy  writ  de.  IV.  46* 
439- 

KaU  blood.  I.  194.  II.  227. 

Hame-fecken.  IV.  223. 

Kamlet.  I.  115. 

Uanaper  office.  III.  49. 

Hand,  burning  in.  IV.  367.  36*9. 

37    377-  %  .  - 

-  -  -  -,  disabling.  IV.  206. 

-  .  ,  holding  up.  I  V.  323. 

 ,  lofs  of.  IV.  125.  154.  276, 

377- 

Han4 


Hand  fale.  XL  44^ 

 writing-,  fimilitude  of.  IV.  358. 

Hanging.  IV.  376. 
Hanover.  I.  110. 
Hares,  Healing  them.  IV.  230. 
Kavens.  I.  264. 
Hawks,  dealing  of.  IV.  236. 
Hay-bote*  II.  35. 

Head  of  the  church.  I.  279.  IV.  430. 
Headborough.  I.  115. 
Health.  I.  124. 

 ,  injuries  to.  III.  122. 

 ,  offences  again!!:  public.  IV* 

161. 

Hearing  in  equity.  III.  45  r. 
Hearfay  evidence.  III.  368. 
Hearth-money.  I.  326. 
Hedge-bote.  II.  35. 
Hedge-ilealing.  IV.  233. 
Heir.  II.  201. 

-  -  -  apparent  and  prefumptive,  II. 
208. 

Heirefs,  dealing  of.  IV.  208. 
Heir-looms,  II.  427. 
Helping  to  ftolen  goods  for  reward. 
IV.  132. 

Hengham.  I.  72.  III.  409.  IV.  427. 
Kenry  L  his  laws.  IV.  420. 
Heptarchy,  Saxon.  IV .  410. 
Heraldry.  III.  105. 
Heralds.  III.  105. 

  -  books.  III.I05. 

Hereditaments.  II.  17. 
Hereditary  right  to  the  crown.  I.  191. 

209. 
Herefy.  IV.  44. 
Heretable  jurifdi^ions.  II.  77. 
Heretochs.  L  397.  409.  IV.  413. 
Heriots.  II.  97.  422. 

 ,  feifing  of.  III.  15. 

Hermogenian  code.  I.  81, 
High  commiiRon  court.  III.  67.  IV. 

42-433'  439- 

 conftabie.  I.  355. 

,  of  England.  L  355. 

IV.  268. 

 f  his 

court.  III.  68.  IV.  267. 


INDEX* 

High  mifdernefnors.  fv.  i2i. 

 fleward  of  Great  Britain,  his 

court.  IV.  261.  348. 

fc  -  -  - :    *'"3  irt 

parliament.  IV.  260.  263. 

*  --  -  Oxford,  his  court. 

IV.  277. 

 treafon.  IV.  75. 

 ,  trials  in.  IV.  35 1. 440. 

Highways.  I.  357.  II.  35.  * 

*  *9  annoyances  in.  IV.  167. 

^  9  robbery  in  or  near  IV* 

243- 
Hiring.  II.  453. 
Hiflory  of  the  law.  IV*  407. 
Hogs,  keeping  them  in  towns.  IV. 

.67. 

Holding  over.   IL  15 1.   III.  21O0 

2  1  1. 
Homage.  II.  53. 

 aunccftrel.  II,  300. 

 by   bifliops.   I.  284.  379. 

IV.  421. 
 ---liege.  I.  367* 

-  ^_-i_-ofa  court  baron.  II.  91. 

  firnple.  I.  367  . 

Homicide,  IV.  177. 
Homine  repleglandO)  writ  de.  III.  129. 
Honorary  feuds.  II.  56.  215. 
Honoris  refpeftum,  challenge  propter*, 

III,  261.  IV.  352. 
Honour,  court  of.  III.  104. 

-  of  a  peer.  L  402. 

 ,  or  dignity,  i.  27 1; 

-  ,  feignory.  II.  91. 

Hop-binds,  deftroying.  IV.  246. 
Horfe*races.  IV.  173. 
Horfe-ftealing.  IV.  238. 
Horfes,  fale  of.  II.  450. 
Hofpitals.  I.  4^1.  474. 

 their  vilitors.  I.  482. 

Hotchpot.  II.  190.  517. 
Houfe,  immunities  of.  IV.  223. 

-  -  -      larciny  from.  IV.  240, 
Houfe-bote.  II.  35. 
Houfe-tax.  I.  325,  326. 
Hue  and  cry.  I V'.  293. 
Hundred.  I.  ii<5.  IV.  411. 

Hundred, 


INDEX. 


Hundred,  aftlon  againft,  for  robbery, 
&c  III.  160.  IV.  246.293. 

Hundred  court.  III.  34.  IV.  411. 

Hundredors,  challenge  for  defeft  of. 
III.  359.  IV.  352! 

Hunger.  IV.  3  1 . 

Hunting.  III.  213. 

-  by  inferior  tradefmen.  III. 

215.  401. 

—  _  night  or  in  difguife.  IV. 

*43>  144- 
Hurdle.  IV.  92.  377. 
Hufband  and  wife.  I.  433.  IV.  28. 

-  injuries  to.  III.  139. 

Huiiings,  court  of,  in  London.  III. 

80. 

Hydage.  I.  311. 
Hypothec  a*  II.  159. 


J 1 

Jactitation  of  marriage.  III.  95. 
Identity  of  perfon.  IV.  396. 
Idiot.  I.  303.  II.  291.  IV.  24. 

-  -  -     cognizance  of.  III.  427. 

-  -  -      infpection  of.  III.  332. 

-  -  -      marriage  of.  I.  438. 
Idiot  a  inquirendo,  writ  de.  I.  1 04. 
Idlenefs.  IV.  169. 

Jeofails.  III.  407.  IV.  375.  439. 
Jerfey,  ifland  of  I.  jc6. 
Jetfam.  I.  293.  III.  106. 
Jews.  I.  375.  IV.  373. 
►  -  -      children  of.  I.  449. 
Ignominious  punifhments.  IV.  377. 
Ignoramus.  IV.  305. 
Ignorance.  IV.  27. 
Illegal  conditions.  II.  156. 
Imagining  the  king's  death.  IV.  76. 
Imbezzling  king's  armour  or  ftorcu. 

IV.  101. 
«  public  money.  IV.  121. 

-  -  records.  IV.  128. 

Immediate  defcent.  II.  226. 
 ftates  of  the  empire.  II. 

60. 

Jmparlance.  II.  six.  III.  299.  301. 
xxix. 


Impeachment  in    parliament.  IV". 
259. 

 of  wafte.  II.  283.  v. 

Imperial  chamber.  III.  39. 

 conftitutions.  I.  80. 

-  crown  and  dignity.  I.  242* 

Impediments  of  marriage.  I.  434* 
Implication.  II.  381. 
Implied  condition.  II.  152. 

 contract.  II.  443.  III.  159. 

malice.  IV.  200. 

 warranty.  II.  300. 

Importing  agnus  dei,  eroffes,  &c.  I  V. 


1 1 1 


-  counterfeit  money.  IV.  84. 


Impoflible  condition.  II.  156. 
Impoftutes,  religious.  IV.  62. 
Impotency.  I.  434. 
Impotent! ae property  ratlone.  II.  394. 
Impreffing  feamen.  I.  420. 
Imprifonment.  I.  134.  136.  IV.  377, 
43°". 

 beyond  fea.    I.  137,, 

IV.  116. 

 ,  falfe.  III.  127.  IV. 

218. 

Improper  feuds.  II.  58. 
Impropriations.  I.  386. 
Incapacities.  IV.  377. 
Incendiaries.  IV.  220. 
Inceft.  IV.  64. 
Inchantment.  IV.  6g. 
Incidental  prerogatives.  I.  24a. 
Inclofures,  deftroying.  IV.  247. 
Incomplete  judgments.  III.  397. 
Incorporation,  power  of.  1. 47  2.  474, 
Incorporeal  hereditaments.  II.  20. 
Incorrigible  roguery.  IV.  169. 
Incumbent.  I.  392. 
Incumbrances,  covenant  againft.  II.  r. 
In  debit  at  us  ajfumpfit  .III.  155. 
Indefeafible  right  to  the  throne,  I. 
_  '95- 

Indentures  II.  295. 

 -of  a  fine.  II.  351 .  xv. 

India,  mifdemefnors  in.  IV.  305, 
Indlcavits  writ  of.  III.  91. 
Indictable,  what.  IV.  218. 

Indie!  me  nt. 


INDEX* 

Indiclment.  IV.  .302.  ii.  Injunction  in  equity*  HI,  443. 

 ,  copy  of.   III.  126.  IV.  Injuries,  civil,  ill.  2. 

351.   ,  withandwithoutforce'.III. 

 >  locality  of.  IV.  303.  1 1 8. 

Individuals,  offences  againfl.  i  V".  176.  Inland  bill  of  exchange.  II.  467. 

Indorfement  of  hills  and  notes.    II.  Inmates.  IV.  168. 

468.  IV.  441.  Inn  of  court  and  chancery.  I.  23.  25. 

Induction  to  a  benefice.  I.  391.  II.  Innkeeper,  a&ion  againfl:.  Hi.  165- 

3 12.  IV.  J07.  166. 

Indiiftriam,  property  per.  II.  391.  Inns,  diforderly.  IV.  167. 

Infamous  witnefs.  Ill,  370.  Innuendo.  III.  126. 

Infant.  I.  463.  II.  292.  462.  497.  Inofficious  teftament.  I.  447.  II.  502. 

IV.  22.  Inquell  of  office.  111.  258.  IV.  301. 
 ,  carnal  knowledge  of.  IV.  212.  424. 

 ,  cognizance  of.  ill.  427.  Inquifitio pqft  mortem.  If.  68.  III.  258. 

 ,  evidence  by.  IV.  214.  Infidiatio  <viarum.  IV.  374. 

 iufpeclion  of.  III.  332.  Tnjimul  compvtafent.  Hi.  164. 

 ,  in  ventre fa  mere.  1.  129,  130.  Iufolvency,  a£t  of.  II.  484. 

II.  169.  Infolveut  debtors.  II.  484.  III.  416. 
 ,  privileges  and  difahilities  of.  Infpeclion,  trial  by.  Hi.  331. 

I.464.  Inftallment.  II.  312. 

Infeodations  of  tithes.  II.  27.  Injlanter.  trial.  IV.  396.  v. 

Influence  on  elections  to  parliament.  Inftitutes  of  Juftinian.  I.  81. 

L  178.  Inftitution  to  a  benefice.  1.  390.  II. 
Information,  compounding  of.  IV.        23.  IV.  107. 

135.  .  Infurance.  II.  458.  III.  74.  IV. 441. 

-  ~y  criminal.  IV.  308.429.  Interdiclum.  III.  442. 

436.  Iniereffe  Termini,  ii.  1 3 4. 

 J  ex  officio.  III.  427.  IV.  Intereft  of  money.  If.  454. 

308.   on  bankrupt's  debts.  II.  488. 

  ~,  for  charities.  III.  427.  legacies.  II.  514. 

 ,  in  crown  office.    IV .  or  no  intereit,  infurance,  II. 

308.                         i  459,  46cn 
 ,  ecclefiaflical   courts.  Interetled  witnefs.  III.  370. 

III.  lor.  interlineation  in  a  deed.  JI.  308. 

 ,  exchequer.   III.  261.  Interlocutory  decree  in  eccieiiatlical 

 — ,  nature    of    quo   war-       courts.  III.  10 1. 

ranto.  IV.  312.  44T.   chancery.  III. 

 rem.  III.  262 .  452* 

 of  fuperftitious  ufes.  III.   judgment.  III.  448. 

428,  Interpleader,  bill  of.  HI.  448. 

Informer,  common.  II.  437.  IIL  161.  Interpretation  of  laws.  I.  58. 

IV.  308.  Interregnum.   I.  196.  249. 
Infortunium^  homicide  per.  IV.  183.  Interrogatories,  examination  on*  IIL 
Inheritable  blood.  II.  246. a                     383.  438.  i  V.  287. 
inhq-itance.  Ii,  11.  201.  -  -  in  ehancery.  III.  449* 

—  .  —      canons  of.  II.  20S.  Inteftacy.  Jl.  494. 

 eftates  of..  II.  104.  Inteiiates,  (heir  debts  and  effects.  IV* 

Initiate,  tenant  by  courtefy.  II.  127.  425.428. 

11  '  Intrufiofi, 


INDEX. 


Intrufion,  Information  of.  III.  261. 

 on  freehold.  III.  169. 

 writ  of.  III.  183. 

Inventory  of  deceafed's  effects.  II. 
510. 

Inveftiture.  II.  209. 

-  —  ..  —  of  benefices.  II.  23. 

 feuds.  II.  53. 

 lands.  II.  311. 

Involuntary  manflaughter.  IV.  192. 
John,   king,   his  refignation  of  the 

crown  to  the  pope.  IV.  107.  1 1 1. 
Joinder  in  demurrer.  III.  315.  xxx. 

 of  battel.  III.  v. 

 Hfue.  III.  315.  xiii.  IV. 

340.  iii. 
Joint-tenancy  in  lands.  II.  180. 
 things  perfonal.  II. 

399- 

Joint-tenant,  king  cannot    be.  II. 
409. 

Jointure.  II.  137.  180.  v. 

Ireland.  I.  99. 

Iron,  Healing.  IV.  233. 

Irons,  to  fccure  prifoners.  IV.  300. 

322. 
Iflands.  II.  261. 
Iffuable  terms.  III.  353. 
Iffue  at  law.  HI.  313,  314. 

 ,  collateral.  IV.  396.  v. 

 ,  feigned.  III.  452. 

 in  criminal  cafes.  1 V.  399.  iii.  v. 

 equity.  III.  448. 

 ,  joinder  of.  III.  3 15.  xiii.  IV. 

340.  iii. 

-  -  -,  tender  of.  III.  313. 
Miles  on  a  diftringas,  III.  280. 
Itinerant  courts.  IV.  411.  422. 

 juftices.  III.  59.  IV.  422. 

Judges.  I.  267,  III.  25.  IV.  440. 

~  ,  afTaulting  them.  IV.  125. 

 ,  how  counfel  for  prifoners. 

IV.  355: 

 ,  killing  them,  IV.  84. 

 their  commilfions.  I.  267. 

-  -  -      threatening  or  reproaching 
them.  IV.  126. 

Judgment.  II.  xix,  III.  395.  vi,  viii. 
xv.  xxxi.  xxxiii. 
Vol.  l\\ 


Judgment,  adion  on.  Iff.  160.  42  U 

 9  [n  criminal  cafes.  IV. 

375-  iv- 

 9  property  by.  IL  436. 

  -,  relieved  againft  in  equity. 

ill.  437; 
Judices  ordinarii.  III.  315'. 
Judicial  power.  1.  267.  269. 

 writs,  ril.  282. 

Judicium  Dei.  I  V.  341,  342. 
 ferrh   ^2uae>  ei   *£n***  0 

344- 

 pari  urn.  III.  350. 

Jure  divinoy  right  to  the  throne.  I. 
19*. 

 tithes.  II. 

Jure,  king  de.  \.  204.  IV.  77. 
Juris  utrnm,  writ  of.  III.  252. 
Jurifdi&ion,  encroachment  of.  III. 
III. 

 of  courts,  fettled  by 

Edw.  I.  425.  426. 
 y  plea  to.  III.  301.  IV. 

333- 

Jurors,  fining  or  imprifoning.  IV. 
361. 

Jury,  trial  by.  III.  349-  IV.  349- 

4.14.  441-  . 
Jus  accrefcendi.  IT.   1 84.  v. 

 ad  rem.  II.  312. 

 duplicatum.  II.  199. 

-  -  -  Jiduciarium,  II.  328. 

-  —  imaginum.  I.  406. 

-  -  -  in  re.  II.  312. 

 hgitimum.  II.  328. 

 patronatus.  III.  246. 

 praelorium.  III.  50. 

-  -  -  precarium.  II.  328. 
Jultice,  free  couvfe  of.  I.  T41. 
 ,  homicide  in  advancement  of* 

IV.  179. 

-  -  -  king  the  fountain  of.  I.  266. 
 ,  neglect  or  refufal  of.  III. 

109. 

 ,  offences  againft.  IV.  128, 

J 11  ft  ice-feat,  court  of.  III.  72. 
Jujlicies,  writ  of.  HI.  36. 
Juftifiable  homicide,  IV.  178, 

O  o  Jttfti- 


fNDEXi- 

,  his  feals. 

,  counterfeiting.  IV  a 


Tuftification,  fpeciaL  Ill,  306.  King,  his  ftals.  II.  346,  347.  IfR 

Juftifyirig  bail.  III.  47. 


83. 89. 

K  illver.  II.  350. 


fovereignty.  I.  241. 

Keeper,  lord.  HI.  47.  title.  I.  150. 

Kidnapping.  IV.  219,  -  -   ,  contempts  againft. 

Killing,  what  amounts  to  Homicide.  IV,  123. 

IV.  196.   .  -  -  ubiquity.  I.  270. 

Kindred,  how  numerous.  II.  205.  ,  injuries  to  or  by.  III.  254. 

King.  I.  I'go.  "  ,   levying    war  again  ft.  IV. 

 can  do  no  wrong.  I.  246.  III.  81. 

254.  IV.  32.  -  ,  refufal  to  advife  or  affilt  him. 

comparing  or  imagining  his  IV.  122. 
death.  IV.  76.  King's  bench,  courtsof.  III.  41.  IV, 
 ,  his  councils.  I.  227.  265. 

-  •          -  -  counfel.  III.  27'.   ,  juftiees    of,  killing 

 courts,  contempts  againft.  them.  IV.  84. 

IV.  124.  Knight  bachelor.  I.  404. 

»  .  dignity.  I.  241.  -  banneret.  I.  403. 

_  —  duties.  I.  226.  -  of  the  bath.  I.  403. 

„  .  -r  ^  enernics,  adhering  to.  IV.    -  -   ^  garter.  I.  410. 

82.^   -  -  _  _  {hire,  his  ekdors.  L 

 government,  contempts  a-  172. 

gainft.  IV.  123.  to  be  returned  on  a  lord's 

>:  -^-^  grants^  II.  346.  jury.  III.  359. 

  money,  counterfeiting.  IV.  Knight's-fee.  I.  404-.  410.  II.  62. 

84.  Knighthood.  I.  404.  II.  69.  IV, 

f           -  palaces,  contempts  againft.  437. 

IV.  124.  Knight-iervice.  II.  62. 

 perfection.  I.  246. 

L  i  perpetuity.  I.  249. 

 perfon,  contempts  againft.  L 

IV.  123. 

J  pleafure,  how  underftood.  Labour,  foundation  of  property.  1L 

IV.  12 1".  5. 

power*  I.  250.  -  hard.  IV.  370,  371,  377. 

  ~  -  prerogative.  I.  237.  Labourers.  L  407.  426. 

  -     conternpt'5'a-  Laches.  I.  247. 

gainft,  IV.  122.   of  infant.  I.  465. 

.  ^  _  ,  felonies  a-  Laefae   mojcjlalls  crimen.    IV.  ffm- 

.  IV.  98.;    :   ^  89. 

his  prerogative  in  debts,  judg-  Laejhne  jidei,  fuit pro.  III.  5^ 

ments,  and  executions  ill.  420.  Laity.  I.  396. 

>.            -  revenue3  extraordinary,  I.  Lancafter,   county  palatine  of.  L 

-  -  -  -     ordinary.  I.  281.  ---------  «  it's 

4  v **v  w  *  royal  family.  I.  219.  225,  courts.  IIL  78. 

Lascaffeiv 


Lancafter,  duchy  of,  It's  courts.  III. 

Lands.  II.  16,  17, 

 ,  property  in.  II.  7. 

Land-tax.  I.  309.  IV.  423. 
Lapfe.  IT.  276.  IV.  107. 
Lapfed  legacy.  IT.  513* 
Larceny.  IV.  229. 
 y  appeal  of.  IV.  314. 

-  ,  compound.  iV.  239. 

-  r  ,  from  the  houfe.  IV.  240. 

*     perfon.  IV.  241, 

.  ,  grand.  IV.  229. 

mixed.  IV.  239. 

only  of  things  perfonal.  IV. 

232. 

 j  petit.  IV.  229. 

 ,  fimple.  IV.  229. 

Lathes.  I.  117. 

Latitat^  writ  of.  III.  286.  xxiii. 
Law.  I.  38. 

 ,  amendment  of,  flatute  for.  IV. 

441. 

 ,  and  equity,  courts  of,  how 

diftinguifhed.  I J  I.  429. 

 ,  canon.  I.  14.  19.  79.  §2.  83. 

 ,  civil.  I.  8c. 

 _  and  canon,  authority  of. 

f.  14.  79.  83.  IV.  421,  422. 
 y  rejected  by 

the  Englifh  nobility.  I.  19. 

 ,  common.  I.  63.  67. 

 ,  divine  or  revealed.  L  42. 

  offences  a- 

gainft.  IV.  43. 

-  -  n  feodal.  II.  44.  IV.  418. 
 ,  Trench.  III.  317.  IV.  416. 

428. 

-  -  -  -  greek.  III.  321. 

 hi  (lory  of.  IV-  407. 

 latin,  ill.  319.  iV.  428. 

-  -  -  ~,  martial.  I.  413.  IV.  436, 

-  -  -     merchant.  I.  273.  I  V.  67* 
 municipal.  I.  44. 

-----  of  nations.  I.  43. 

-  offences  asr^nfr. 

IV.  66. 

jj  -  s  z  nature.  L  39, 


EX. 

Law  of  parliament.  I.  163. 

 fide  of  the  chancery,  ill.  47* 

    exchequer.   111.  45. 

 ,  ftatute.  I.  tp 

 ,  unwritten.  I.  63.  IV.  468. 

 ,  wager  of.  III.  341.  IV.  414- 

424.  fc 

 ,  written.  L  85. 

Lawing  of  maftiffs.  III.  72. 
Lay  corporations.  I.  470. 

 invert iture  of  bihhops.  I.  3 78. 

Lazarets,  efcaping  from.  XV.  162. 
Lead,  Healing.  IV.  233. 
Leading  interrogatories.  III.  449. 
Leap-year.  II.  141. 
Leafe.  II.  317.  ii. 

-  -  and  releafe.  II.  339.  ii. 

 entry,  and  ouiler,  rule  to  con- 

fefs.  111.  204.  xi. 
Leet.  IV.  273.  41  k  424. 
Legacies.  II.  512. 

 ,  fubtrae'tion  of.  III.  98. 

Legal  eilates  for  life.  II.  124.  I 

Legating  conftitutions.  \  82. 
Legislative  power.  I.  147. 
Legiflature,  how  far  eonlrollable.  I. 
161 . 

Legitimate  child.  I.  446. 

Lending.  II.  454. 

Letter,  demanding  money,  &c.  IV- 

 ,  miffive,  for  elecling  a  bifhop. 

L  379- 

 ---j  in  chancery.  III.  445. 

 ,  threatening.  IV.  137.  144. 

Letters  patent.  II.  346. 
Levant  and  couchant.  Ill*  9.  239. 
Levari  facias  1  writ  of.  III.  417. 
Lev>icai  degrees.  I.  435. 
Levying  money  without  coufent  of 

parliament.  I.  140. 
«  war  againil  the  king.  IV- 

81. 

Lewdnefs.  IV.  64. 
Lex  man  if ejl  a.  ill.  344. 

-  -  talionls.  IV.  12. 

Libel,  immoral  or  illegal,  IV.  150. 

Go  2  Libel 
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Libel,  in  ecclefiafticai  courts.  Ill, 
100. 

 ,  malicious.  III.  125.  IV.  150. 

Uberam  legerriy  lofing.  III.  340.  404. 

IV.  348. 
Liberties  or  franehjfes.  II.  37. 
^Liberty,  civil.  I.  6.  125. 

 j  natural.  I.  125. 

 „  .  of  the  prefs.  IV.  151. 

 ,  perfonal.  I.  134. 

-  *  -   crimes  againft. 

IV.  218. 

 j  perfonal,  injuries  to.  III.  127. 

 ,  political.  I.  125. 

Licence  for  marriage*  1.  439. 

  -  from  the  pope.  IV.  1 15. 

 of  alienation.  II.  72. 

-  mortmain.  If.  269. 

 to  adminiiler  oalhs.  III.  59. 

 agree  in  a  fine.  II.  350. 

xiv. 

Licenfed  curate.  I.  394. 
Licenfing  of  books.  IV.  152.  439. 
Luentia  concordandi.  II.  350.  xiv. 

 ~  loquendi.  ill.  299. 

Liege.  I.  367. 

Lieutenant,  lord.  I,  412.  IV.  272. 
Life.  I.  129. 

 ,  annuities.  II.  461. 

 ,  crimes  againft.  IV.  177. 

-  -     eilates  for.  II.  120.  y. 
Ligan.  I.  293.  III.  106. 
Ligeanee.  I.  366. 

Light,  II.  14. 

-  -  -  -  houfes.  I.  264, 

»  prefumption.  III.  37 2 , 

Limbs.  I.  130. 

Limitation  of  entries,  actions,  and 
indictments.  III.  178.  188.  192. 
196.   250.  IV.  306.  308.  315. 

35*-  436- 
 eftate.  II.  155. 

 s  ilatutes  of.  III.  306. 

Limited  admim'liration.  II.  506. 

 fee.  II.  109. 

 property..  II.  391. 

Lineal  confanguinity.  II.  203. 

 defcent.  II.  210. 


Lineal  defcent  of  the  crown.  1. 
194. 

 warranty.  II.  301. 

Linen,  dealing  from  place  of  manu- 
facture. IV.  238. 
Lip,  cutting  of.  IV.  207. 
Literary  property.  II.  405. 
Litigious  church.  III.  244.  246V 
Littleton.  I.  72,  73. 
Liturgy,  reviling  of.  IV.  50. 
Livery  in  chivalry.  II.  69. 

 w  deed.  II.  315. 

 law.  II.  3  16. 

-  -  -  -  of  feifin.  II.  31 1.  i. 

Loans,  compulfive.    I.    140.  IV. 

436- 

Local  actions.  III.  294. 

Locality   of  trial.   III.   384.  IV. 

3°3- 

Locks  on  rivers,  deftroying.  IV. 
144. 

Logic,  it's  effects  upon  law  and  theo- 
logy. I.  33.  II.58.  IV.  417. 
Loliardy.  IV.  47. 
London,  courts  of.  III.  8 1 . 

cuiloms  of.  I.  75,  76.  IL 

518. 

 ,  franchifes  of,  not  forfeit- 
able. III.  264.  IV.  424. 

 ,  mayor  and  aldermen  of, 

their  certificate.  III.  334* 

Lord  and  vafal.  II.  53. 

™  -     feodal.  II.  53. 

Lords  committees  for  courts  of  juf- 
tice.  III.  57. 

-  -  -  -,  houfe  of,  it's  attendants.  I. 

168. 

 may  kill  the  king's  deer.  I. 

167. 

 fpiritual.  I.  155. 

 temporal.  I.  157. 

-  -  -  -  triors.  IV.  259,  260.  440. 
Lotteries.  IV.  168. 

Lunatics.  1.  304.  II.  291.  IV.  24. 

39S- 

-   cognizance  of.  III.  427. 

  -,  marriage  of.  I.  439« 

Luxury.  IV.  170. 

Madder 
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M 

Madder  roots,  ftealing  them.  IV. 
233- 

Madhoufes.  I.  335. 
Magiftrates.  I.  146. 

 y  oppreflion  of.  IV.  141. 

 Subordinate.  I.  338. 

 y  fupreme.  I.  338. 

Magna  ajfifa  etigenda,  writ  de.  III. 
351-  " 

 carta,  I.  127.  IV.  423.425. 

 ?  it's  contests.  IV.  423, 

424. 

Mainour.  III.  71.  IV.  307. 
Mainpernors.  III.  128. 
Mainpiize,  writ  of.  III.  128. 
Maintenance  of  baftards.  I.  458. 

 children.  I.  447. 

 parents.  I.  454. 

 fuits.    I.    42g.  iv. 

*34- 

w  wife.  I.  242. 

Making  law.  HI.  343. 
Mala  in  fe.  I.  54. 

 prohiblta.  1.  57. 

Mal-adminifttation   of  government. 
IV.  121. 

Male  preferred  to  female  in  defcents. 
I.  194.  M.  212. 

-  -  -  line  preferred  to  female.  T.  194. 
 (lock  preferred  to  female.  II. 

234- 

Malice  exprefs.  IV.  199. 

-  -  -  -  implied.  IV.  200. 

 prepenfe.  IV.  198.  206. 

Malicious  mifchief.  IV.  244. 

 profecution.  III.  126. 

Malt-tax.  I.  3 14. 

Man,  iflandof.  L  106. 
Mandamus,  writ  of.  III.  no.  264. 
IV.  441. 

Mandates,  royal,   to  the  judges  in 

private  caufes.  I.  142.  IV.  426. 
Manhood.  II.  54. 
Manor.  II.  90. 
Manfion-houfe.  IV,  224. 
Manflaughter.  IV.  191. 
*  t  "  "  "  1  *     convi&ion  of.  IV.  iv* 


Manftealing.  IV.  219. 
Manufacturers,   feducing    them  a- 

broad.  IV.  160. 
Manufactures,  encouragement  of.  IV. 

428. 

Manumiffion  of  villeins.  II.  94.  347. 
Marchers,  lords.  I.  398. 
Marches.  I.  398. 
Marefchall,  lord.  III.  38. 

 ,  his  courts.  III.  68. 

Marine  felonies,  how  clergyable.  IV. 

373*- 

   triable.  IV.  269. 

Mariners,  wandering.  IV.  I  $4. 
Marines.  I.  416. 
Maritagium,  II.  70. 
Maritare.  II.  7 1. 
Maritime  caufes.  III.  106. 

-   courts.  III.  69. 

 „  .  „  ftate,  I.  419. 

Mark,  fubferibed  to  deeds.  0. 
3°5- 

Market.  I.  274.  III.  2i8. 

  clerk  of,  his  court.  IV.  2  7  ; 

-  overt.  II.  449. 

 ^  _  towns.  I.  1 15. 

Marque  and  reprifal.  I.  258. 
MarquefTes.  I.  397. 
Marriage.  I.  433. 

 t  clandeltine  or  irregular.  I. 

439.  IV.  162. 

 contract,  fuit  for.  III.  93 ! 

 ,  forcible.  IV.  208. 

-  in  chivalry.  II.  70.  IV. 

418.  420.  42  1. 

 focage.  II.  88. 

 licences  and  regifters,  forg- 
ing or  deilroying.  IV.  163.  249. 

.  »  of  royal  family.  I.  '225*. 

IV.  1 17. 

 ,  proof  of.  III.  140. 

  property  by.  II.  433. 

 fettlement.  II.  364. 

 1  it's  antiqui- 
ty. II.  138. 

 „  _?  when  good.  I.  440. 

Marfhali  of  the  king's  bench.  III. 

~  cuf- 

tody  of.  III.  43.  285. 

O  o  3  Marfhali 
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Marfliall  of  the  king's  hod,  certificate 

of.  III.  334. 
Marihalfta,  court  of.  III.  76.  IV. 

276. 

Martial,  courts?  I.  416. 

_  law.  1.413.  IV.  436. 

Mafsbooks.  IV.  115. 
Mailer  and  fevvant.  I.  423. 

it  in  chancery.  III.  442. 

 ,  injuries  to.  I  IF.  142. 

-  -  -  -  of  ihe  roils,  III.  442. 
-   ,  his  judicial  au- 
thority. III.  450. 
Materia  prima.  III.  322. 
Materna  mater  v.is.  il.  236. 
M  atrirnonial  can frr.  III.  92. 
Matrons;  pry  of.  III.  362.  I  V.  395. 
Maxims,  J.  68. 

Mayhem,  f.  I  30.  III.  ^2\.  IV.  205. 

 ,  appeal  of.  IV.  3  14. 

 ,  inspection  of.  III.  332. 

Mayors.  IV.  413. 

Meafures.  I.  274.  IV.  275,  424. 

 ,  fah'e.  IV.  159. 

Mediate  dates  of  the  empire.  II.  60. 
Medietale,  iurv  de.    III.   246.  360. 

IV.  128!  166.2-8.  352. 
Mediterranean  paffes,  counterfeiting 

of.  IV.  249. 
Members  of  parliament.  I.  153. 
Memory,  time  of.  il.-^i, 
Menaces.  ILL  120. 
M eni al  ferva n is.  I.  425, 
Meufa  et  thoro>  divorce  a.  I.  440.  IIL 

94. 

mercen+iagfi  I,  65.  IV.  412. 
Merchants,  cuftoai  of.  I,  75. 

.  .  ,  foreign.  I.  260.  IV.  424. 

Mercheta.  II.  83. 
Mere  right.  II.  197. 

.  ^  ,  IU)t  aifignable.  II.  290. 

Merger.  II.  178. 
Mefne  lords.  .11.  59. 

 procefs.  III.  279.  415. 

-  -  -  -  profits,  action  of  treipafs  for. 

III.  205. 

 Writ  o\  III.  234. 

Metaphyfics,  their  effects  upon  law 

and  theology.  IL  58.  IV.  417, 


Michel- gemote,  I.  147. 
Michd-fynoth.  I.  147. 
Middlesex,  bill  of.  III.  285.  xxiiL 
Migration.  II.  7. 
Military  caufts.  III.  103. 

  -  courts.  III.  68. 

 feuds.  II.  57. 

-----  offences.  I.  415.  IV.  10  r. 

 power  of  the  crown.  I.  262* 

 itate.  I.  408. 

 tenures.  I.  287. 

 teftament.  I.  418. 

Militia.  I.  410.  412,  413. 
Mines.  I.  295. 

 ,  dellroying  their  works.  IV. 

247. 

-  -  -      ftealing   ore  out  of.  IV, 

.234; 

Minority,  none   in   the   king.  L 
248. 

Minors  not  to  fit  in  parliament.  L 
162. 

Minftrtlls.  II.  96. 

Mifadventure,  homicide  by.  IV.  182, 

Mifchief,  malicious.  IV.  244. 

Mifdemefnor.  IV.  l]  5. 

Mile.  III.  305.  vi. 

Misfortune.  IV.  26. 

Mifnofmer.  IIL  302.  IV.  334. 

Mifpleading,  when    cured  by  ver- 

dicL  IIL  394. 
Mifprifion.  IV.  119. 

-  of  felony.  IV.  T2r. 

T  treafon.  IV.  120. 

Miftake.  IV.  27. 
Mif-ufer.  II.  153. 
Mitter  le  droit.  II.  325. 

-  -  -  -  reflate.  II.  324. 
Mittimus.  IV.  300. 
Mixed  actions.  111.  118. 

-  -  -  -  Jarciny.  IV.  239. 
-----  tithes/  II.  24. 
Modus  decimandi.  II.  29. 
Moeraa.  IV.  194. 

Mollitur  m&mis  impojuit.  III.  121. 
Monarchy,  I.  49. 
Money.  I.  276, 

 bills.  J.  1-0.  184. 

-----  counterfeiting.  IV.  84.  88. 

Money 
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Money  expended  for  another,  a&ion    National  debt.  I.  328.  IV.  440* 


for.  Hi;  163. 
 received  to  another's  ufe,  ac- 
tion for.  III".  163. 
;Monk.  I.  132. 
Monopolies.  IV.  160.436. 

 %  ltayof  iuits  therein.  IV. 

116, 

Moi^ttck  II.  246. 
l  loni  rans  dc  droit.  III.  .256. 
Month.  II.  141. 
Monuments,  II.  428. 
Mori  d'ancejlor,  affile  of.  III.  185. 
Mortgage.  II.  157.  IV.  435. 
*~  m  *  -  -,  how  confidered  in  equity. 

HI-  435- 

Mortmain.  I.  479.  II.  268.  IV.  108. 

424.  426.  441. 
,'Mortuaries.  II.  425. 
Mortuo  vadio,  eftatei«."  II.  57. 
Mother-church.  I.  itf  3. 
;Motion  in  court.  III.  304. 
Moveables.  II.  384. 
........  .  i     property  in.  II.  5. 

Mount,  or  bank.  I.  326. 
.'Mountebanks,  IV.  167. 
Mulier  puijnL  II.  248. 
Multiplicity  of  laws,  it's  original. 

in.  .325. 

Municipal  law.  I.  44. 
Murder.  IV.  194. 

•   by  perjury.  IV.  1-3.8.  196. 

 y  conviction  of.  IV.  i. 

~  -  -  .     indictment  of.  IV.  ii. 

-  -  -  -  -,  when  pardonable.  I.V.  1 94. 
400. 

Murdrum.  III.  321.  IV.  195. 
Muta  canum*  II.  427. 
Mute,  ftanding.  IV.. 324. 

-  -  -  advihng  it.  IV.  126. 

Mutilation.  I.  13Q.  III.  121.  IV.  207. 


"Nations,  law  of.  I.  43.  IV.  ^6, 
Nativi.  II.  94. 
Natural  liberty.  I.  12J. 

 life.  I.  132.  II.  121. 

 -  perfons.;  I.  123. 

Natural-born  fubjefts.  I.  366.  371. 
Naturalization.  I,  374.  II.  250, 
Nature,  crime  againli.  IV.  215. 

 9  guardian  by.  I.  461. 

 ,  law  of.  I.  39. 

Navigation-acls.  I.  419.  IV.  439. 
Navigations,  destroying.  IV.  244. 
_ .  4  hard  labour  for  the  be- 
nefit of.  IV.  37  ts 
Navy,  articles  of.  ].  420*. 
Ne  admittas,  writ  of.  III.  248. 

-  -  exeat  regnum.  %  137.  266.  IV.  122. 

-  -Jnjujle  vexes >  writ  of.  III.  234. 
Neceflky.  IV.  27. 

 ,  homicide  by.  IV»  178. 

Negative  incorporations.  I.  478. 

 of  the  king.  I.  154. 

Neglect,  of  iiuty,  action  for.  III.  163^ 
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247-  377*   °f  courts,  their  certificates. 

Not  guilty,  plea  of.  III.  305.  xiii.  III.  336. 

IV.  338.  iii.   ,  refufal  to  admit.  III.  264. 
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Papal  encroachments.  IV.  104. 
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 ,  trial  per.  111.  350. 
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 ,  fecurity  for.  IV.  251.  254. 

 ,  the  king's.     I.    liS.  268. 
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Peter-pence.  IV.  107. 
Petition  of  appeal,  ii!.  454. 

 ,  .  .  bankruptcy,  ll.  480. 
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Plena  pro batio.  III.  371. 

Plenarty.  JII.  243. 

Plenum  dominium.  II.  3 12. 
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352- 

Polygamy.  I.  436.  IV.  J 63* 
Pone,  writ  of.  111.  34.  37.  195.  2S0, 
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Prebendary.  I.  383, 
Precedence.  II.  224.  272,  III.  105. 
 ---of  royal  family.  I.  225*'. 

-  -  ,  patent  of.  III.  28. 
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Prefumptions.  IIL  371. 
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358- 

 heir.  II.  208. 

Pretended  titles,  felling  or  buying. 
IV.  136. 

Pretender  and  his  fons;  treafons  re- 
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Prifage.  I.  315. 
Prifon,  breach  of.  IV,  130. 
Prtl.  IV.  339. 

Private  aft  of  parliament.  L  86.  II. 

-  -  -  -  -  nufance.  IIL  216, 

-  perfons,  arreft  by.  IV.  292, 

 wrongs.  IIL  2. 

Privately  Healing  from  the  perfon, 

IV.  242. 


Privies  to  a  fine.  If.  355'. 
Privilege.  Is  272. 

-  -  -  -  -,  bill  of.  III.  289. 

  from  at  refts.  III.  289. 

 of  parliament.  I.  164. 

 %  writ  of.  L  166. 

Privileged  places.  IV.  129. 

 villcnage.  II.  98. 

Privilegia,  I.  46. 
Privilegium  clerkale.  IV.  365. 

 property  propter,  II.  394. 

Privy  council.  I.  229. 

 counfellor,  killing  or  attempt 

to  kill.  I.  232.  IV.  100. 

 purfe.  I.  334. 

 leal.  IL347. 

 fignet.  II.  347. 

-  ,  forging  them.  IV.  89. 

 tithes.  I.  388. 

 verdift.  III.  377.  IV.  360. 

Prize  caufes.  III.  108. 

 9  commiffion  of.  III.  69. 

Probable  preemption.  III.  372. 
Probate  of  will.  II.  508. 
Procedendo,  writ  of.  I.  353.  III.  109. 
Procefs  civil.  III.  279.  xvi. 

 ,  criminal.  IV.  318. 

 ,  obftrufting  it's  execution, 

IV.  r%. 
Procbeln  amy.  I.  464. 
Proclamations  by  the  king.  I.  270. 

IV.  431. 

  -of  a  fine.  II.  352.  xvi. 

 e [trays.  I.  298. 

 on  attachment  in  chan- 
cery, IIL  444. 

 exigent.  III.  284. 

xix.  IV.  319. 

-  -   the  riot-aft.  I V.  143. 

  ,  writ  of.  IIL  284.  xxi. 

Proftor.  IIL  25, 
Procuration-monev.  IV.  r>T<? 
Prodigals.  I.  305! 

Profanenefs.  IV.  59. 
Profert  in  curia.  III.  x x v i i I . 
Profeflion,  religious.  I.  133. 
Profeilbrof  the  laws,  his  duty.  L  35, 
Profits  of  courts,  I.  289. 

Prcgrefs* 
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Progrefs,  royal.  IV.  4.1 1. 
Prohibition,  declaration  in-  III.  1 1 3. 

 ,  writ  of.  III.  112. 

Promifes.  III.  158. 
Promiffory  note.  II.  467. 
Promulgation  of  laws.  I.  4J4 
Proofs.  III.  368. 

 in  ecclefiaftical  courts.  III. 

100. 

Proper  feuds.  II.  58. 
Property.  I.  138.  II.  1,  2. 
 9  crimes  againft.  IV.  230. 

-  ,  injuries  to  perfonal.  III. 

144. 

  to  real.  III.  167. 

 9  right  qf.  II.  197.  III.  190. 

Prophecies,  pretended.  IV.  149. 
Proprietary  governments  in  America. 
I.  109. 

Proprietate  probanda,  writ  de.  III.  148. 
Prorogation  of  parliament.  I.  187. 
Profecution  by  the  king.  I. 

 j  expenfes  of.  IV.  362. 

 f  malicious.  III.  126. 

 of  offenders.  IV.  301  - 

Protection  of  children.  I.  450. 

 esnbaffadors.  L  254. 

 -  -,  writ  of.  III.  289. 

Protetfor.  I.  248. 
Proteft  of  bills  and  notes.  II.  468, 
460. 

 lords  in  parliament.  I.  168. 

Proteflant  diffenters.  IV.  53. 

-  „  fucctffion.  I.  2 1 6,  217. 

 _  1  treafon  againft. 

IV.  90. 
Protection.  III.  311.  xxx. 
Province.  I.  1 1 1. 
Provincial  conftitutions.  I.  82. 
~  governments  in  America. 

L  109. 

Proving  will  in  chancery.  III.  450. 
Provisions,  papal.  I.  60.  IV.  107. 

 >  felling  unwholefome.  IV. 

162. 

Provifo,  trial  by.  III.  357. 
Provifors,  ftatutes  againft,  IV.  no, 


Proxies  in  the  houfe  of  lords.  I.  1 68. 
Puberty,  age  of,  IV.  22. 
Public  a£r  of  parliament.  I.  85. 

 verdict..  III.  377.  IV.  360. 

 wrongs.  IV.  J . 

Publication  of  depofitions.  III.  450, 
Pueritia.  IV.  22. 

Puis darrein  continuance ,plea.  III.  3  16, 
Puifne  barons  of  the  exchequer.  III. 
44-. 

 juflices.  III.  40,41. 

Pulling  down  churches,  houfes, 

IV.  143. 
Pulfation.  ill.  120. 
Punimment.  IV.  7. 
 ,  capital.  IV.  9.  18.  236*. 

441. 

 -  -j  certainty  of.  IV.  377.. 

 ,  end  of.  IV.  1 1.  252. 

...  >  infliction  of.  IV.  25 S. 

 f  meafure  of.  IV.  12. 

 ,  power  of.  IV.  7. 

feverity  of.  IV.  16. 
Per  ante r  vie,  tenant  to.  II.  120. 
Purchafe.  I.  215.  IL  241. 

 of  writs.  III.  273.  274. 

Purchafor,  firft.  II.  220. 
Pure  villenage.  II.  29c. 
PurgatiovuIgaris.lV.  342. 
Purgation,  canonical.  III.  342.  IV. 
368. 

 ,  oath  of.  III.  ice.  447. 

Purprefture.  IV.  167. 
Purfuit  of  remedies.  III.  270. 
Purveyance.  £  287.  IV.  116.  424.. 
439- 

Putting  in  fear.  IV.  242. 
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Quadruplicatio.  III.  310.. 
Qualilication  for  killing  game.  II. 

417.  IV.  175. 
 of  electors  to  parlia- 
ment. I.  j 7 1. 

jurors.  III.  362. 
li  'i  VI  r.vs  .r8i  JIIa«^^j^' 
Qualificutiu.:; 
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Qualification  of  juftlcesof  the  peace. 
X  352.  ^ 

 members  of  parlia- 
ment. I.  175. 

Qualified  fees.  II.  109. 

 -  property.  II.  391. 

Quantum  meruit.  III.  163. 

 vakbat.  III.  163. 

Quare  claufumf  regit.  III.  2$l. 

 ejecit  tnfra  terminum^  writ  or. 

III.  207. 

-  ^  -  .  impedit.  III.  246. 

 incumbravit.  III.  248. 

 non  admifet,  writ  of  III.  250. 

Quare  n  tine.  II.  135. 

2          .  1  irregularity" in.  IV.  161. 

Quarrelling   in   church  or  church- 
yard. IV.  146. 
Quartering  of  loldiers.  I.  414,4:5. 

-  -  -  -  traitors.  IV.  92.  376. 

Quart er-feflions,  court  of.  IV.  271. 
Quarto  die  pofi.  III.  278. 
Quafhing.  III.  303.  IV.  321. 
Quays.  L  264. 

Queejlate.  II.  2^64, 
Queen.  I.  219. 

-  -  -  -  Anne's  bounty.  I.  286. 

•  -  -  -  compafiing  or  imagining  her 
v    death.  I.  223.  IV.  76. 

~  -  -  -  con  fort.  I.  219. 

-  -  -  -  dowager.  I.  224. 
,  .  -  -  gold.  I.  221. 

-  -  -      her  attorney  and  folicltor.. 

I.  220*.  HI.  2?8. 

 revenue.  I.  221,  222. 

-  -  -  -  regnant.  I.  219. 

•   -v her hufband.  I.  224. 

 ,  violating  her.    I.  224.  IV. 

81. 

Queftion,  or  torture.  IV,  325. 
Qui  tarn  aftions.  III.  162.  IV.  307. 
Quia  dominas  remifit  curiam,  writ  of 

right.  III.  195. 
Quia  emptor es,  ftatute  of.  II.  9 1.  IV, 

426. 

Quick  with  child.  IV,  395. 
Quiet  enjoyment,  covenant  for.  IL  x. 
Quinto  exa&us.  III.  283.  xx*  IV.  3*9,, 
Quit-claim.  II. 
Qm't-rents.  II.  42, 


Quo  minus,  writ  of.  III.  4$.  286, 
xxiv. 

Qtio  warranto,  information  in  nature 
of.  I.  485.  III.  263.  IV.  311. 
441. 

writ  of.  III.  262. 
Quod  ei  deforciaiy  writ  of.  III.  193. 

-  -  -     permittaty  writ  of.  III.  240, 
....  »j  proftcrnercy   writ  of 

III.  221. 

Quorum  claufe,in  commiffions.  I.  3  5 
R 

Rack.  IV.  325. 
Rack-rent.  II.  43. 
Rank,  modus.  II.  ^o^ 
Ranfom.  IV.  380. 
Rape,  appeal  of.  IV,  314. 

-  -  -  -  in  counties.  L  117. 

-  -  -  -  of  women.  IV.  2:0. 
Rapina.  IV.  243. 

Rafure  in  a  deed.  II.  308, 
Rauonabili parte  honor um^  writ ds,  IX 
492. 

  writ  of  right  ck.  lii. 

Rationakilis  dcs.  II,  1 34. 
Ravifhment  of  children.  III.  141.. 

 -  ward.  III.  14 u 

 wife.  III.  139. 

Reading  of  deeds.  II.  304. 

 ,  on  claim  of  clergy.  IV,  367^ 

441. 

Real  actions.  III.  117. 

-  -  ,  affets.  II.  244.  302. 
 ,  chattels.  II.  386. 

-  -     compofition  for  tithes.  II.  28. 
 ,  things.  IL  16. 

Reafon  of  the  law.  I.  70. 
Reasonable  part.  II..  492.  5^6,  IV* 

408,  424. 
Re-affurance.  II.  460. 
Rebellion,  com  mi  Hi  on  of.  III.  444. 
Rebutter.  III.  310. 
Recal  of  fubjecls  from  abroad,  I. 

IV,  122,  l5o*.  . 

Recaption.  Ill,  4.  IV,  363. 

 ..  - .     writ  of.  111.  151, 

Receiving  ilokn  goods,  IV.  132. 

Recitals 
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Recitals  in  a  deed.  II.  298.  iv. 
Reclaimed  animals.  II.  391. 
Recognizance.  II.  341. 
 for  the  peace  or  good 

behaviour.  IV.  252. 
 in  nature  of  flatute 

flaple.  II.  160.  342.  IV.  431. 

 -of  bail.  II.  391 .  xv. 

 fine.  II.  xv,  xvi. 

Recompence  in  value.  II.  359. 
Reconciliation  to  the pope,^ r.IV.87 . 
Record.  I.  69.  III.  24.  IV.  426. 
 ,  aflurance  by.  II.  344. 

—  -     court  of.  III.  24. 

 ,  debt  of.  II.  465. 

 ,  imbezzling  of.  IV.  128. 

—  -     of  actions.  II.  xviii.  III.  317. 
iv.  xii.  xxvi. 

 forcible  entry  or  detainer. 

IV.  148. 

 riot.  IVi  147. 

 ,  trial  by.  III.  330. 

 ^  vacating  of.  IV.  128. 

Rec  or  dari  facias  loquelam.  III.  34.  37. 

195. 

Recovery,  common.  II.  116.  271. 

357.  xvii.  IV.  429. 

 in  value.  II.  359.  xix. 

 revifal  of,  when  fuffered 

of  copyhold.  II.  368.  III.  166*. 

„  -  .  ,  roll.  II.  358.  xvii. 

Recreant.  III.  340.  IV.  348. 
Reel: or  of  a  church.  I.  384. 
Re&orial  tithes.  I.  388. 
Recufants,  popifh.  IV.  55.  124. 
Recnfatio  judicis.  III.  361. 
Reddendum  of  a  deed.  II.  299.  i.  iii. 
Re-diffeiiin,  writ  of  III.  188. 
Redrefs  of  injuries.  III.  2. 
Reference  to  mailers  in  chancery.  III. 

Reformation  of  religion.  IV.  430. 
Refufal  of  a  clerk.  I.  389. 
Regalia  major  a  et  minora.  I.  241. 
Regard,  court  of.  III.  72. 
Regardant,  villeins.  II.  93. 
Regent.  I.  240. 

 ,  queen.  L  219. 

Regiiler  of  deeds.  II.  343. 
-  -  -  -  —  marriages.  IV.  163. 


Regifter  of  fcamen.  I.  419*. 
Regiftrum  omnium  brevium*  III.  1 83. 
Regnant,  queen.  I.  219. 
Regrating.  IV.  160. 
Rejoinder.  III.  310. 

 in  error.  III.  xxxiii. 

Rehearing.  III.  453. 

Relation  back  in  bankruptcy.  IL486. 

 forfeiture.  IV.  381. 

3*6,  387. 
-  judgments.  III.  42c, 

421. 

Relations,  private.  I.  422. 

r  i  public.  I.  146. 

Relative  rights  and  duties.  I.  123.146. 
Relator,  in  informations.    III.  264. 

427.  IV.  308. 
Releafe  of  lands.  II.  324.  iii. 
Relief.  II.  56.  65.  87.  IV.  418.  420, 

42  V 

Religion,  offences  againft.  IV.  443.' 
Religious  impoftures.  IV.  61. 
Rein,  information  in.  Ill  262. 
Remainder  in  chattels  perfonal.  II. 

398. 

 of  lands.  II.  164. 

_  .  writ  of  formedon  in.  III. 

192. 

Remedial  part  of  laws.  I.  55. 

 ftatute.  I.  86. 

Remife.  II.  xv. 
Remitter.  Ill  19.  190. 
Removal  of  poor.  I.  364. 
Rent.  II.  41,  42.  57.  299. 

 charge.  II.  42. 

 ,  remedy  for.  III.  6.  206.  23K 

IV.  441. 

 feck.  II.  42. 

«  *  •  fervice.  II.  41. 

 ,  fubtra&ion  of.  III.  230. 

Repeiitum  naniiam.  III.  149* 
Repleader.  III.  395. 
Replevin.  III.  13.  170. 

«  a&ion  of.  III.  146. 

 ,  bond.  III.  148. 

Replicatio.  III.  310. 

Replication  at  law.  III.  309,  I  v.  xxix. 

 in  criminal  cafes.  IV. 

339-  v- 

-  ~  equity.  III.  448. 

Reports 
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Reports  by  the  matter  in  chancer*. 

nr.453. 

 of  adjudged  cafes.  I.  71. 

Reprefentation  in  defcents.  II.  217. 

 .   of  the 

crown.  I.  194.  201. 
 difiribution.  II. 

-  parliament.  I.  159. 

Reprieve.  IV.  394. 
Reprifal  of  goods.  III.  4. 
Reprifals  on  foreigners.  I.  258. 
Republication  of  will.  If.  379.  502. 
Repugnant  conditions.  II.  156. 
Reputation.  I  1  34. 

injuries  to.  III.  123. 
Requefts,   court  of.    I.   230.  III. 
$*- 

 -  -  -,  for  frnall  debts. 

III.  Pt  . 

R  ere- fiefs.  II.  57. 

Refeiipts  of  the  emperor.  I,  58. 

Refcous,  writ  of.  III.  146. 

Refcue.  III.  12.  170.  IV.  125.  131. 

Refidence.  I.  3 go.  392. 

Refiduiim  of  inteftates' effects.  II.  5  T4. 

Refiguation.  I.  382.  393. 

Rdhiance.  I.  251.  IV.  436.  440. 

Refpite  of  jury.  III.  354.  xiii. 

Re fjjon cleat  mtfteri  III.  303.  396.  IV. 

"33B.  .  ' . 

Refpondeiitia.  II.  458. 
Rcfporrfa  prudent  urn.  I.  8(3. 
ReftitutioB  m  blood,  §sfa  IV.  462. 

of  conjugal  rights,  ill. 

94. 

 fiolen  goods.  IV.  362. 

-----  temporalties.  I.  380. 

IV.  421. 

 writ  of.  IV.  188.  363. 

Reiloration,  A.  D.  1660.  I.  210.  i.V. 

.438.. 
Retraining  ftatute.  I.  87. 
-  .  i*>  --of leafes.  II.  320. 

iv.432. 

Refultirig  ufe.  II.  335. 
Retainer  of  debts.  II.  511,  III.  18. 
~      *         fervants  by  another.  III. 
142. 

Retaliation.  IV.  12. 
Retorno  habendo,  ple-r'n  de.  IIL  148. 
Vol.  IV. 


Rttorno  haomdot  writ  de.  1 1 L  1 50. 4 1  jT 
Retraxit.  III.  296.  395. 
Return,  falfe  or  double.  I.  180. 

 ,  action  for.  III.  1 1  K  372* 

 ,  irreplevisable,  writ  of.  ILL 

150.  i  •  -  -  - 

 of  writs.  III.  273. 

  1  form  of.  II.  xiv. 

xvii.  xix.  III.  Si,  vii.  xv,  xvi.,  xvii, 

x viii,  xix,  xx,  xxi,  xxii,  xxiil,  xxiv. 
xxxii.  xxxiv,  xxxv. 

Return  day  of  writs.  III.  275. 
Returns  of  the  term.  III.  277. 
Revealed  law.  I.  42. 
Revenue  caufes,  cognizance  of.  IIL 
428.  — 

-  -  trial  of.  IV.  281. 

  extraordinary.  I.  307. 

-V4  ,  ordinary.  [,  281. 

Reverfal  of  attainder.  IV.  392. 
 -  -  judgment.  IIL41 1 .  xxxiiL 

IV.  390. 

  -  -  -  outlawry.  III.  284.  IV 

320.  392. 
ReverMon.  II.  175. 

  »     it's  incidents,  II.  176. 

 afiignee,   intitled  to 

what  remedies.  III.  158. 
Revert  end z  animus.  II.  392. 
Revertur,\v\it  of  formed  on  in.  I II.  1 92 . 
Review,  bill  of.  III.  454, 

 ,  com  minion  of.  IIL  67. 

Reviling  church  ordinances.  IV.  co. 
Revival  of  perfons  hanged.  IV.  406. 
Revivor,  bill  of.  III.  448. 
Revocation  of  devifes.  II.  376. 

-  -  ufes.  II.  335.339,  XK 

 will.  II.  502. 

Revolution,  A.  D.  1688.  I.  ill.  IV, 

440.        1  - 
Rewards  for  apprehending  offenders, 
IV.  294,295.  > 

-  -  -  diicovering  accomplices. 

IV.  33i. 
Ridings.  I.  117. 

Right  cloic,  writ  of.  II.  99.  III.  1 95* 
fecunJum  con/ uetu dint <n 

ma?ierii,  writ  of.  III.  tt^. 
 de   ratienabrii  parte,   writ  of. 

IIL  194. 

-  -  -     mere  writ  of.  Ill,  193. 

t  p  Right 
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Right  of  advowfofc,  writ  of.  III.  243. 
250. 

-  .  -  -  .  dower,  writ  of.  IIL  183. 

pofTeflion,  II.  196. 
r..+  .m  m  w  property.  II.  1 97. 
  -  ward,  writ  of.  III.  141. 

-  -  -     patent,  writ  of.  III.  I41.  i. 

•  -  -     petition  of.  I.  1 28.  III.  256. 

IV.  437. 

»  -  -  »,  qua  dominus  remifit  curiam ,  writ 
of.  1IJ.  195.  iii.  vi. 

•  -  -  -  fur  disclaimer,  writ  of.  IIL  233. 
Rights.  I.  122. 

 ,  bill  of.  I.  J  28.  IV.  440. 

•  -  -  -  of  perfons.  I.  122. 

 things.  II.  X. 

Riot.  IV.  125.  142.  146. 
Riot-ad.  IV.  142,  143.  440. 
Riotous affemblics, felonious.  IV. 1 42. 
Rivers,  annoyances  in.  IV.  167. 
 ,  banks  of,  deftroying.  IV.  244. 

246. 

 ,  flukes  on,  deftroying.  IV. 

144. 

 thefts  on  navigable.  IV.  239. 

Robbery.  IV.  242. 
Roberds-men.  IV.  245. 
Roguery,  incorrigible.  IV.  169. 
Rogues.  IV.  169. 
Rornney-rnarfh,  laws  of.  III.  74. 
Roots,  deftroying  of.  IV.  246. 

 ftealing  of.  IV.  233. 

Rope-dancers.  IV.  167. 
Routs.  IV.  146. 
Royal  aflent.  I.  1^4.  185. 
r  farnUy.  I.  219.  225. 

-  ^  -  -   marriages  of.  I  225*. 

IV.  117. 

  fifti.  I.  223.  290. 

•  mines.  I.  2^5. 

Rule  of  court.  III.  304.  xi. 
Rural  dean.  I.  383. 

 deanery.  I.  112. 

Ryder  to  a  bill.  1.  183. 

S 

Sabbath-breaking.  IV.  63. 
Saccularii.  IV.  242. 
Sacrament,  reviling .'of.  IV.  50. 
Sacr •amentum  deci/ioms.  III,  342. 
Safe,  conducts,  L  259, 


Safe-conducts,  violation  of.  IV.  68. 
Saint  Martin  le  grand,  court  of.  IIL 
80. 

Saladine  tenth.  I.  3O9. 
Sale.  II.  9.  446. 
-  -  -  of  diftrefs.  IIL  14. 
Salt-duty.  I.  322. 
Salvage.  I.  293.  II.  458.  460. 
Sanction  of  laws.  I.  56. 
Sanctuary.  IV.  332.  365.  436. 
Sark,  ifland  of,  I.  107. 
Satifdatio.  III.  29 1. 
Satisfaction,  entry  of,  on  record.  IV. 
428. 

Saxon  laws.  I.  64.  IV.  410.  412. 
Scale  of  crimes  and  punifhments.  IV, 
18. 

Scandal  or  impertinence  in  bills  in 

equity.  III.  442. 
Scandalum  magnatum,  I.402.  IIL  123. 
Schire  men.  I.  398. 
Schifm.  IV.  52. 
Schoolmafter.  I.  453.  IV.  54. 
Science*  auxiliary  to  the  ftudyof  the 

law.  I.  33.  ' 
Scire  facias  againft  bail.  III.  416. 

 .  in  detinue.  III.  413. 

 ---to  hear  errors.  III.  xxxii. 

 remove  an  ufurper's 

clerk.  III.  248. 
•   -  -  repeal  letters  patent. 

III.  261. 

 revive   a  judgment. 

III.  42 r.  J  8 

f  feci.  III.  xxxii. 

Scold,  common.  IV.  169. 
Scotland.  I.  95.  IV.  292,  304.  427. 
Scots,  or  afTeffments.  III.  74. 
 peers,  their  election.  I.  169. 

IV.  117. 

Scripture,  fcoffing  at.  IV.  59. 
Scutage.  I.  310.  II.  74. 
Se  defenden do>  homicide.  I.  130.  IV. 
183. 

Sea-banks,  deftroying.  IV.  244.  246. 
Seal,  counterfeiting  the  king's.  IV. 

83. 89. 

 ,  great.  II.  346,  347.  III.  46. 

 of  a  corporation.  I.  475. 

 — ,  privy.  II.  347. 

Sealing  of  deeds.  II.  305.  iii.  xiL  xiiu 

Seals, 
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Seals,  their  antiquity.  II.  305. 
Sea-marks.  I.  264. 

 ,  deftroying.  I.  294. 

Seamen.  I.  420*. 
Seamen's  wages.  III.  107. 
 wills  or  powers,  counter- 
feiting. IV.  248. 
Second  deliverance,  writ  of.  I  IT.  1 50. 

 iurcharge,  writ  of.  III.  239. 

Secondary  conveyances.  II.  324. 

 ;'ufe.  II.  335. 

Secretaries  of  itate.  1.  338. 

Secta.  III.  295.  344. 

 ad  molendinum,  &c.   writ  de. 

in. 

Secunda  Juperoneratwne,  writ  de.  III. 
239- 

Securities  for  money,  their  true  con- 
duction. III.  439. 

Security  for  good  behaviour.  IV.  2  J 1 . 
256. 

 peace.  IV.  251.  254. 

 of  perfon.  I.  129. 

Seduction  of  women-children.  IV. 

209.  212. 
Seifm.  II.  209, 

 ,  for  an  inflant,  II.  131. 

 ,  livery  of.  M.  3  1 1,  i. 

 ,  writ  of.   III.  412.  II.  359. 

xix. 

Seifing  of  heriofs,  &c.  III.  15. 
SeleBi  judices.  III.  366. 
Self-defence.  III.  3. 
 9  homicide  in.   I.  130. 

m  183. 

Self-murder.  IV.  189. 
Semi  ple->a  probatio.  HI.  3 7  *  • 
Senatus  confulta.  1.  80.  86. 
Senatus  deer  eta.  I.  86. 
Septennial  elections.  I.  189.433. 
Sequeliration  in  chancery.  III.  444., 

-  -  of  a  benefice,  ill.  418. 

.Serjeant,  antient.  III.  18. 

:*  „  -  af  arms  in  chancery.  Ill, 

444. 

-1  -  -  -  law.  I.  24.  III.  27. 

-  -,  premier.  III.  28. 

Serjeanty,  grand.  II.  73. 

-  -  ,  petit.  II.  81. 

Servants.  .1.  423. 

 %  battery  of.  III.  142, 


Servants  embezzling  their  maiters* 

goods.  IV.  230,  231. 
 ■  -,  firing  houfes  by  negligences 

I.  431.  IV.  222. 

 larciny  by.  IV.  230. 

 ,  mailer  when  anfweratle  for, 

I.  430,  431.  III.  154. 

 ,  retainer  of,  L  425, 

 ,  tax  on.  I.  327.. 

Service,  feodal.  IL  54. 

 ,  heriot.  II.  422. 

Seffion,  great,  of  Wales.  Ill,  77, 

 of  gaol-delivery.  IV.  in. 

 0yer  anc]  terminer.  IV.  i." 

-  parliament.  I.  186,  187,  - 

 ,  quarter.  IV.  271.  274.  - 

Set  off.  III.  304.  IV.  442. 
Settlement,  aci  of.  I.  128.  216.  IV. 

440. 

Settlements  of  the  poor.  I.  362. 
Several  fifhery.  IL  39. 
Severalty,  eitates  in.  II.  179. 
Severance  of  jointure.  II.  186  . 
Severity  of  punifhment.  IV.  16.  • 
Sewers,  commiifioners  of.  III.  73; 
Sextons.  L  395. 

Sheep,  £Sur.  ifeaiing  or  killing  with 

intent  to  ileal.  IV.  239. 
Shepway,  court  of.  III.  79. 
Sheriff.  L  117.  339.  IV.  292.  41X 

428. 

Sheriff's  court  in  London.  III.  80. 

 tourn.  IV.  273,  411.  4240 

Shifting  ufe.  II.  £35. 

Ship-money,  IV.  437.- 

Ships  in  diftrefs,  plundering  them.  L- 

294.  IV.  235/239. 
-  ■  ,  malicioufly  defiroying.  I,  293, 

IV.  245. 
Shire.  I.  116. 

Shooting  at  another.  IV.  207  <>' 
Shop-books.  III.  368,  369. 
Shrubs,  deftroying  of,  IV.  246. 

 ,  ftealragf&f,  IV,  233. 

Shroud,  Healing  of.  II.  429.  IV.  235*, 
Si  fecerii  te  fecurum*  III.  274,  ix. 
Signet,  privy.  II.  347. 
Sigmfaannit  Wtit  &f*  III, 
Signing  of  deeds,  II.  305,  iii.xii,  xiii- 
Sign-manual.  IK  347, 

*  -3  forging  hi  IV.  89, 

?p  *  Solitude 
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Similitude  of  hand-writing.  IV.  3^8. 
Simony.  L  389.  393.  II.  278.  IV. 
62. 

Simple  contra^:,  debt  by.  II.  465. 

<-  ,  larciny.  IV.  229. 

Sine-cure.  I.  386. 
Single  bond.  II.  340. 

 combat.  IV.  346. 

 voucher.  II.  xvii. 

Sinking  hind.  1.  332. 

67  non  fjmnes.  III.  59*. 

Six  clerks  in  chancery.  III.  44$. 

Sixpenny  deduction  from  penbons, 

&i.  h  327. 
Slander.  III.  123. 
Slavery.  I.  418.  423. 
Slaves.  I.  127. 
Sl^ige,  IV.  92.  .377. 
Sluices  on  rivers,  deftroying.  IV.  144. 
iimaii  debts,  courts  tor.  III.  81.  IV. 

441. 

 tithes.  I.  388. 

Smoke  -farthings.  I.  325, 

Smuggling.  I.  .3 1.8.  IV.  {54. 

Socage.  II.  79.  IV.  4  i  9. 

~  -  -  ~Mkt  and  common.  II.  79. 

"  "        guardian.  I.  461. 

7  -  -  -j  villein.  IL  §B< 

Society,  it's  nature.  L  47. 

Sodomy.  IV.  215,  . 

Sodor and  Man,  Whopricof.  L  J  06. 

112,. 

Sokemans.  II.  100. 
Soldiers.  X  408. 

  wandering.  IV.  164. 

Sole  corporations..  L  469. 
Solicitor.  III.  26. 

9Q  .-  -  general  III,  27, 

Son  a/fault  demefne.  1  i  1.  1 20.  J  ~  6. 
Sophia,  princeis,  heirs  of  her  body. 

I.  217, 
Socery.  IV.  60. 
Sovereignty-  I.  49* 

*■  -  *  of  the  king.  I.  241. 

.'ioul-fcot,  II.  425 , 
oouth-fea  company,  mifbehaviour  of 
.  it's  officers.  IV.  £34. 

  fund.  Ii  331. 

Speaker  of  each  houfe  of  pfcdtame'nt. 
I.  181. 

Speaking  witli  pr^fecutaF.  ffl* 


Special  adminiftratlon.  II.  506T 

 -bail.  IIL  287.  xxiv. 

 bailiff,  h  345.  •  •  

 baftardy.  L  454. 

  cafe.  111.  378. 

-  ^  -  »  demurrer.  III.  315. 

 imparlance.  111.  30 1. 

 jury.  III.  357.  5 

 matter  in  evidence.    III.  306* 

-----  occupant.  II.  259. 

 pk-a.  III.  305. 

 property.  II.  391.  / 

-  -—  -  feffion.  IV.  272. 

 itatutc  L  86. 

 tail.  II.  11 3. 

 verdicf..  III.  377.  IV.  360. 

 warrant.  TV.  29  r. 

Specialty,  debt  by.  II.  465.  III.  155c 
Specific  legacies.  II.  512. 

-  -  -  -  relief  in  equity.  III.  438. 
Spiriting  away  men  and  children.  IV» 

2  19. 

Spiritual  corporations.  I.  470. 

-  r  -  -  -  court.  III.  61 . 
Spiritualties,  guardian  of.  L  3 80.  + 
Spoliation.  111.  90. 

Sponfioju diet alls.  III.  45 2 „ 
Springing  ufes  II.  334. 

Squib?.   IV.  I  68. 

Stabbing.  IV.  193. 
Stage  plays.  IV.  167. 
Stake  driven  through  the  body.  I  V» 
190. 

Stamp  duties.  I.  324. 
•i  mping  of  deeds.  II.  297.  iii.  xil, 
xiii. 

Suunps,  forging  of.  IV.  249. 

Standard  of  coin.  I.  278. 

.  ~  ,  weights  and  meafures.  I. 

274,  275.  IV.  275. 
Stannary  courts.  III.  80. 
Staple  commodities.  I.  315. 
Starchamber,  court  of.  I.  230.  III. 

445;  IV.  266.  3 10.  429.  433. 437. 
Starrs.  II.  342.  IV.  266. 
Stated  damages..  III.  435. 
Statham.  I.  72. 
Statute.  I.  85. 

 ,  guaidian  by.  I.  46-2. 

 ,  merchant.  II.  l6o,  IV.  4260 

-  -  -  -  -f  rolls.  J,  182., 

Statute 
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Statute  ftaple.  IL  160.  IV.  428. 

*  recognizance  in  na- 
ture of.  II.  160.  342.  IV.  431. 

Statutes  of  a  corporation.  I.  475. 

Staundforde.  I.  72. 

Stealing  an  heirefs.  IV.  208. 

Sterling.  I.  278. 

Steward.  I.  427. 

lord  high.  His  38. 

 ,  his  court.  IV.  261. 

\  ,   in  parliament. 

IV.  260.  263. 

  -  -,of  the  univerfity, 

his  court.  IV.  277. 

 of  the  houfehold.  III.  38. 

 ^  his  court. 

,'  III.  76.  IV.  276. 

Stint,  common  without.  II.  34.  III. 

Stipulation  III.  291. 

Stipulation  in  the  admiralty  court. 

III.  108. 
Stirpes,  diftribution  per.  II.  517. 
>  -  -  -  -.  fucceffion  in.  II.  2  17. 
Stocks  for  punifhment.  IV.  377. 
 ,  of  defcent,  male  and  female. 

II.  234. 

Stolen   goods,   receiving,  &c.  IV. 

132.  238. 

?  marriages.  IV.  209. 

Stoppage.  III.  305. 

Stores,  embezzling  the  king's.  IV. 

lot  4 

Strangers  to  a  fine.  IL  356. 

Striking  in  the  king's  palace,  or 
courts  of  jultice.  IV  .  125.  276. 

Study  of  the  law,  it's  difcou.rage- 
ments.  I.  31. 

-  ufes.  I.  6. 

 £  -/retrained  in  Lon- 
don. I.  24. 

^  _  -  .  ,  why  neglecled  in 

the  univerfities.  I.  16. 

Stultifying  one's  felf.  II.  29.1. 

Subjection,  civil.  IV.  28. 

Subinfeudation.  IL  91. 

Subornation  of  perjury.  IV.  137. 

Subpoena  ad  tejltficandum.  III.  369. 

,  .  .  .  .  duces  tecum.  III.  382. 

 —in  equity.  HI,  445, 


Suhpocna  in  equity,  it's  orig'nal.  IIL 
52'  . 

Subscription  of  witneffes.  II.  378. 
Subfcriptions,  unlawful.  IV.  117. 
Subfequent  conditions.  II.  154, 

 evidence.  IIL  403.  4^4? 

455; 

Subhdies,  ecclefiaftical.  I.  312. 

 ,  lay.  L  308.  311.  IV.  423. 

 ,  on  exports  and  imports.  L 

316.  : 

Suhftraclion  of  conjugal  rights.  IIL 
94. 

 legacies.  III.  98. 

 rents  and  fervices.  III. 

230. 

  tithes.  III.  88,  102. 

Succefiion  ab  intejlalo.  IL  516. 

-  -  to  goods  and  chattels.  IL 

430. 

 the  crown.  197.  IV. 

44%  • 

Sufferance,  eflate  at.  II.  150. 
Suffrage,  who  entitled  to.  IL  171. 
Suggestion  for  prohibition.  IIL  1 13. 

 ,  profecution  by.  IV.  509. 

Suicide.  IV.  189. 

Suit  and  fervice.  IL  54. 

 at  law.  III.  1 16. 

 in  equity.  III.  442. 

 ,  or  witneffes.  III.  295.  II.  xvii. 

Summary  convictions.  IV.  28c. 
Summoners.  III.  279.  II.  xiv.  xviii. 

III.  iii.  xvi. 
Summons.  IIL  279.  vii. 

 -  before  conviction.  IV. 28 1. 

 to  parliament.  L  149,  150. 

Sumptuary  laws.  IV.  1 70. 
Sunday,  no  juridical  day.  III.  278. 

290. 

Supcrfsdeeis,  writ  of.  I.  3^3. 
Superfeding  commiiiions  of  bankrupt. 

II.  4.88.  • 
S  upe  rft  it  ious  u  ie  s,  inform  at  ion  of.  IIL 
.  228.-      film  .    *  •  xts  * 
Supplemental  bill  in  equity.  III.. 448. 
Snppletory  oath.  IIL  . 371.-  - 
Suppikavk.  IV.  253.... 
Supplies.  I.  308. 
Supremacy.  -IV,  430, 

P  p  3  Supremacy, 


INDEX. 


Supremacy,  oath  of.  L  368.  Technical  words  in  indictments.  IV,, 

^  -  -      refufing  it.  IV.  306. 

115.  Temporalities  of  bifhops,  their  cuf- 

Supreme  magistrates.  L  146.  tody.  L  282.  IV.  421. 

 power.  I.  49.  146.  -re- 

Surcharge  of  common.  III.  237.  (titution.  {.  380.  IV.  421. 

Surplus  of  interr-alcs'  effects,  ii.  5 14.  Tenant.  11.  59. 

Sur-rebuUer.  HI.  310.  -  to  the praecipe.  V .  359.  362. 

$ur-rejoinder.  III.  310.  Tender  of  amends,  ill.  %6. 

Surrender,  deed  of.  ii.  326.   iffue.  III.  313. 

 of  bankrupt,  ii.  4B1.   money.  !.  277.  III.  303. 

„  >  -  copyholds.  II.  365.  368.   oaths.  368.  TV.  124. 

Surveyors  of  highways,  i.  357.  -  -  -  -,  plea  of.  III.  303. 

SurvivorPnip.  IL  183.  vii.  Tenement.  Ii.  16.  50. 

 of  things  perfonal.   II.   entailable,  if.  113. 

399.  Tenemental  lands,  ii.  90. 

Suipmfion  of  habeas  corpus  ad. I.  136.  Tenendum  of  a  deed   il.  298.  i. 

Svf.pcr  col  IV.  403.  Tenths,  tcclefiarlical.  i.284.  iV.  107. 

Swans,  dealing  of.  II.  394.  IV.  236.   ,  temporal.  I.  3^9. 

Swearing,  profane.  IV.  60.  Tenure,  disturbance  oh  Hi.  242. 

 :  the  peace.  IV.  256.  Tenures,  antient.  IL  59. 

Sweinmote;  court  of.  III.  72.   ,  modern.  II.  78. 

Sycophants.  IV.  236*.  Term  in  law,  efToign  day  of.  III. 

Syngrapha.  II.  296.  278. 

hynods.  I.  279.   ,  firft  day  of.  III.  278. 

 <  original  of.  III.  275. 

J-   i  returns  of.  III.  277. 

Tail  after  pofiibility  of  ifiue  extinct.  of  years.  II.  143.  iii.  vi.  IV. 

II.  124.  430. 

-.--female.  II.  114.  Terminum  qui  praeierut>  writ  of  entry 

-  -  -  general.  IL  113.  vi.  ad.  III.  176.  183. 

 male.  II.  114.  Termor.  II.  142. 

 fpecial.  IL  113.  Terre-tenant.  II.  91.  328. 

 ,  tenant  in.  IL  112.  Teft  acl.  I V.  59.  439. 

Taking,  felonious.  IV.  230.  232.  Teftament.  II.    11,  12.  373.  489. 

 ,  unlawful.  III.  145.  499.  IV.  424.  430. 

Tale,  or  count.  III.  293.  Teftamentary  cauks.  III.  95. 

Tales  de  ctrcuniftantibus.  III.  36c.  xiv.  guardian.   I.  462.  IL 

IV.  354.  88. 
  ,  writ  of.  HI.  jurifdiclion  in  equity, 

364.  III.  437. 

Talionis  lex.  IV.  12.  fpin- 

Talliage.  I.  311.  IV.  419.  426.  tual  courts  III.  97.  IV.  421. 

Tariff.  I.  314.  TeJlamentQ  annexo^  admin iftration  rwm. 

Taxation  by  the  houfe  of  commons.  ff.  504. 

I.  169.  Tejlatum  capias.  III.  283.  xviii. 

Taxes.  I.  139.  30S.  IV.  426.  439.  Tejle  of  writs.  L  179.  III.  274.  ap- 

■  their  annual  amount.  I.  328.  pend.  pa/fun. 

333.  Tejlesy  proof  of  will  per.  II.  50S. 

Taylor,  common,  aftion  againlt  III.   ,  trial  per.  III.  336. 

165.  Theft.  IV.  22Q> 

"  '  Theft, 


INDEX. 


Theft,  it's  punifhment.   IV.  236*, 
420. 

Theft-bote.  IV.  133.  363. 
Thedofian  code.  I.  8i. 
Things  perfonal.  II.  384. 

 real.  II.  16. 

 right  of.  II,  1 . 

Threatening  letters.  IV.  137,  144. 
Threats.  III.  120. 
 of  accufation,  to  extort  mo- 
ney. IV.  1.36. 
Timber.  II.  281. 

 trees,  dealing.  IV.  233. 

 ,  deftroying.  IV.  247. 

Tippling.  IV.  64. 

Tithes.  I.  388.  II.  24. 

 ,  cognizable  in  equity.  III. 

437- 

-  ?  -  -  of  foreft  land.  III.  48. 

-  —       original  diftribution  of.  I. 

 ,  fubtraclion  of.  III.  88.  102. 

Tithing.  I.  1 14.  IV.  41 1. 
Tithing-man.  I.  115.406. 
Title  of  acts  of  parliament.  I.  183. 

 to  lands.  II.  195. 

 9  pretended,  felling  or 

buying.  IV.  136. 

 the  crown.  I.  190. 

 things  perfonai.  II.  400. 

Toleration.  IV.  52,  53.  440. 
Tolt,  writ  of.  III.  34.  195.  i. 
Tongue,  cutting   out  or  difabling. 

IV.  206,  207.  * 
Tonnage.  I.  316.  IV.  437. 
Tonfura  clerk  a  lis*  IV.  367. 
Torts,  actions  on.  III.  117. 
Torture.  I.  133.  IV.  32$. 
Tourn  of  the  fherifF,  IV.  273.  411. 

424. 

Tout  temps  prijl*  III.  303. 
Town.  I.  115. 

Trade,  it's  progrefs  in  England.  IV. 
419.424.  428.  431,  432.  438. 

 ,  offences  againft.  IV.  154. 

 otJenfive.  IV.  167. 

-  -  -     unlawful  exercifeof.  I.  427. 
IV.  159*. 

Tradefmen.  I.  407. 

 .  ~,  acl  ions  agajnft.  III.  165. 


Traitors.  II.  499.  IV.  75. 
Tranfuory  actions.  III.  294. 
Tranfportation.  I.  137.  IV.  37 1.  377. 
401 . 

Tranfportation,  returning  from.  IV, 
.  *32'  37*- 

Traverfe  of  indictment.  IV.  351, 

 offices.  III.  260. 

 plea.  III.  3  1 2 . 

Treafon,  appeal  of.  IV.  314. 

 ->  high.  IV.  75.  428. 

_     —      mifpnfion  of.  IV.  12c. 

  petit.  IV.  75.  203. 

 ,  trials  in.  IV.  351.  44c. 

Treafurer,  lord  high.  Hi.  38.  4^.  $C\ 

 7    killing  him. 

IV.  84. 
Treafu  re -trove.  I.  295. 

-  -  y  concealment  of.  L 

297.  IV.  I2t. 

Treaties,  leagues,  and  alliances,  Ju 
257, 

Trebucket.  IV.  169. 

Trees,  deftroying.  IV.  246,  247. 

 ,  ftealing.  IV.  233. 

Trefayle.  III.  1 86. 
Trefpafs,  cofts  in.  III.  401. 

 on  lands.  III.  208,  209. 

 .  the  cafe,  action  of.  III. 

52.  122. 

 vi  ei  armis,  action  of.  III. 

120,  121.  123. 
Trefpaffers  ab  initio.  111.  15. 
Trial.  III.  330.  IV.  342.  411. 

-  -  ,  new.  III.  387.  IV.  361.  438. 
Triennial  elections.  I.  189.  433. 

►  parliaments.  I.   153.  430. 

43?  • 

Trinity,  denial  of.  IV.  50. 
Trinocta  necejjitas.  I.  263.  357.  II,  1 02 « 
Triors,  lords.  IV.  262,  263. 

.  of  jurors.  III.  263. 

Triplication  III.  3 10. 

Trithing.  I.  117. 

Triverbial  days.  III.  424. 

Trover  and  converhon,  action  of.  III. 

152.  IV.  363,  364. 
Truce,  breakers  of.  IV.  68. 

 ,  confervators  of.  IV.  69. 

Trufts.  II.  356.  vi. 

P  p  4  Trufts, 
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Trufts,  where  cognizable.  III.  43'. 

439-  . 

lib-man,  in  the  exchequer.  III.  28. 
Tumultuous  petitioning.  I.  143.  IV. 
.  147. 

Turbary,  common  of.  II.  34. 
Turnips,  dealing.  IV.  233. 
Turnpikes,  deltroying  of.  IV.  144. 
Tutor.  I.  306.  453.  460. 
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277.   '  IV.  Si; 

„  9  right  of,  to  popifh  ad-  Wandering  fold'ers  and  mariners.  IV* 

vowfons.  III.  251.  164. 

 y  ftudy  of  the  law  in.  I.  26.  Want.  IV.  31. 

Unknown  perfons,  larciny  from.  IV.  Wapentakes.  I.  it  6. 

23^-  359-  War  an-d  peace,  right  of  making,  L 
Von  dire,  oath  of.  III.  332.  257. 

Voluntary  efcape.  III.  415.  IV.  130.   ,  articles  of.  I.  415. 

 jurifdiclion.  Ill;  66.   ,  levying-  again  ft  the  king.  IV.  8  K 

 manflaughter.  IV.  igl*  Ward  by  contlables,  t?c.  J.  356.  IV. 

 -oaths.  IV.  137.  292.  426. 

 wade.  II.  281.  Wards  and  liveries,  court  of.  III. 

Vouchee,  in  recoveries.  II,  358.  xviii.  258. 

Voucher.  III.  300.  Ward  (hip  in  chivalry.   II.  67.  IV. 

 ,  in  recoveries.  II.  358.  xviii.        418.  420,  42 1 . 

Ufes.  II.  137.  271.  327.  III.  52.  IV.   copyholds.  II.  97* 

427.  429  430.   focage.  II.  87. 

-  -     covenant  to  ftand  feifed  to.  II.  Warrant.  I.  137.  IV.  290. 

338.   of  attorney,  to  confefs  judg- 
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Wainage.  IV.  379.  Ways.  IF.  35. 
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IV.  362. 

 .to  deeds.  II.  307. 
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Witiena-gemote.  I.  148.  IV.  412. 

Women^  appeals  by.  IV.  424. 

-  ,  children,  Sealing  or  feduc- 

tion  of.  I  v  .  209. 

»  ,  guilty  of  clergyable  felo- 
nies. IV.  369. 
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ABATEMENT,  pleas  in,  III  302.  n.  3. 

Abdication,  Scotch  declaration  of,  i.  2  1 :.  n.  3. 
Abeyance,  ii.  107.  n.  2,  3. 

Accomplice,  when  admitted  a  witnefs,  iv.  331.  n.  5* 
Aclions  under  40J.  flayed,  iii.  36.  n.  2. 

Advocates,  conduct  of,  and  reaions  for  their  admlRion,  iv.  356. 
«-7- 

—  action  againft,  iii.  164.  n.  6. 

Advowfons,  how  conveyed,  and  who  entitled  to  prefent  to,  ii.  22. 
ti,  1. 

Affidavit  to  hold  to  bail  muft  be  pofitive,  iii,  2 87.  n.  2y 

Affirmation  of  Quakers,  iii.  369.  n,  14. 

Age,  full,  how  computed,  i.  463.  n.  4. 

Alehoufe  licences,  iv.  64.  n.  ii. 

<4&K  bill,  i.  260.  n*  9. 

Alien's  duty,  i.  316.  «.  24. 

Aliens,  rights  and  difabilities  of,  i.  372.  w.  3,  4,  5,  6,  7,  8,  9, 
10,  11. 

Allegiance,  when  due,  i.  370.  «.  1,2. 
Allodium,  derivation  of,  ii.  45.  n.  2. 
America,  independence  of,  i.  109.  «.  17. 
Annuities,  consideration  of,  ii.  461.  n.  17,  18. 
Annuity,  when  a  qualification  to  vote,  i.  173..  n.  30. 

 ,  out  of  perfonal  property  to  a  man  and  the  heirs  of  his 

body,  a  fee  conditional,  ii.  113.  n.  7. 
Antient  demefne,  plea  of,  ii.  99.  «.  7.  \ 
Appeals  of  felony,  iv.  317*  n.  5. 
Apprentice,  i.  426.  /z.  4,  5.  428.  «.  7.  iv  160.  m  8. 
appropriations,  i.  386.  7z.  2  1,  22,  23. 

Arch  bifljop  Abbot's  accident,  in  (hooting  with  along  bow,  ii.413. 
Archbijhops,  privileges  of,  i.  381.  n.  12,  13,  14,  15. — i.405.  n.  17. 
Arguments  from  inconvenience,  effect  of,  i.  70.  tu  3, 
Arraign^  derivation  of,  iv,  322,  n,  1. 


INDEX  to  the  EDITOR'S  NOTES. 

Arrtflsf  how  to  be  made,  iii.  288.  ft.  3. 

 ,  for  felonies  when  judifiable,  iv.  293.  n,  1. 

■        protection  from,  iii.  289.  «.  4. 
Arfcn,  iv.  22  1.  tf.  1 ,  2. 

JJfaults  and  batteries,  a  juftification  may  be  given  In  evidence  in 

profecutions  for,  iii.  120.  n.  1. 
.^Ar,  marfhalling  of,  ii.  512.  8.  15. 
Ajjtgnee,  when  bound  by  covenants,  ii.  327.  ».  id. 
u$5/*t  grand,  number  of  recognitors  in,  iii.  351*  nz^i. 
Asportations  to  conflitute  larceny,  iv.  231.  n.  4. 
Attorney -gen era],  when  a  party  in  equity,  iii.  428.  n.  4, 
Attorneys,  number  of,  m  Norfolk  and  Suffolk,  iii.  25.  8>  1, 
Awards,  iii.  17.  ».  9. 

$ 

Bachelor,  derivation  of,  i.  404,  ».  14. 
ifor/,  common,  when  filed,  iii.  287.  w.  I. 

  fpecial,  when  put  in,  iii.  290.  n-  4,  5. 

  how  they  may  furrender  the  defendant?  iii.  292,  «,  6. 

Bailments,  ii.  453.  8.  11,  12. 

Bank-notes,  pofftflion  of  forged,  felony,  iv.  250.  8.  21. 
Bankrupt,  his  wife's  lands  how  fold,  ii.  286.  8.  15. 

«>j  originally  termed  an  offender,  ii.  471.  «.  1* 

 who  may  be,  ii.  474.  8.  2,  3,  4,  5,  6.  12. 

 -,  fees  of  commidioners  of,  ii.  480.  n.  17. 

,  ,  certificate  of,  ii.  482.  «.  21,  22,  23,  24. 

 ,  affignment  of  his  effects,  ii.  48  £.  n.  25.  27. 

.  ,  payments  by  and  to,  when  valid,  ii.  486.  n.  28,  29, 

.  •     meeting  of  creditors  of,  how  determine,  ii.  486.  n.  3a. 

—  ,  affignees,  when  to  verify  their  account  upon  oath,  ii.  487. 

«.  32. 

 ,  creditors  of,  how  to  produce  their fecurities,  ii.  487.  8.33. 

.  . — ,  may  prove  the  deficiency  of  a  mortgage,  ii.  437.  33. 

~-  ,  landlord  of,  his  remedies,  ii.  487.  n,  34, 

■  ,  debts  of,  how  proved,  ii.  488.  n.  35,  36,  37,  38. 

Bankruptcy ,a£ls  of,  ii.  478.  8.  7,  8,9,  10, 1 1,  12, 13. — ii.  486.8*26. 

 ,  how  proved,  ii.  480.  11.  18. 

—  ,  different  from  infolvency,  ii.  479,  n.  14. 

Baronets,  origin  of,  i.  403.  n.  12,  13. 

Barons,  by  what  right  they  originally  fat  in  parliament,  i.  398. 

Barons,  not  ncceiTarily  the  fame  with  lords  of  manors,  i.  399.  «.  4- 

Nor  with  freeholders,  iii.  33.  «.  1. 
JSaJtards.  born  during  wedlock;  i.457.  8.  8. 
..  ■ ■  how  far filii  nuilius,  i.  459.  ti.  1  1 ,  12. 

 —  adminiiiration  to,  ii.  506.  n.  9. 

BaftardyAoond,  when  put  in  fuit,  i.  456.  77.  9. 
Batth,  trial  by,  iv.  348,  n.  1. 
Berwick  upon  Tweed,  i.  99,  8.  9. 
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Bigamy,  iv.  164.  n.  3,4. — iv.  30^.  «.  2. 
Bill  in  equity,  when  amended,'  iii.  448.  n,  8. 
AV/r  of  exchange  upon  an  ufurious  contract,  or  for  a.  gaming  debt, 
void,  ii.  463.  11.  19. 

 of  exchange,  alteration  of,  makes  void,  ii.  208.  n\  5. 

- — -  forlefs  than  five  pounds,  ii.  468.  n.  22. 
■  u.   .-  ftamps  upon,  ii.  468.  n.  22. 

 verbal  acceptance  of,  ii.  469.  n.  23. 

 — ,  days  of  grace  upon,  ii.  4*9.  72.25. 

.  „  9  notice  of  difhonour  of,  ii.  470.  Hi  26. 

.  —  „      .,  9  actions  upon,  ii.  470.  n.  27. 

Bifloopricks,  when  elective  and  donative,  i.  379.  n.  7. 
Mi/hops'  fees  kept  vacant,  i.  283.  n.,  1. 
-  age  of,  when  confecrated,  i.  380.  n.  9. 

—          may  be  deprived,  i.  380.  n,  10. 

  why  not  tried  in  parliament,  i.  401.  n.  8.™ iv.  265.  n.  5V 

Bleaching  grounds,  Healing  from,  iv.  240.  «,  8. 
Boiling  to  death,  iv.  196.  n.  4. 

Bolingbroke,  lord,  upon  the  ftudy  of  the  law,  i.  33.  a.  5. 
Bona  vacantia  not  always  the  property  of  the  king,  i.  296.  «.  9.— - 
i.  299.  n.  12. 

2tofl<^,  not  binding  upon  the  heir,  unlefs  he  is  named,  ii.  339.  I4» 
,  not  an  incumbrance  upon  land,  it.  339.  «.  14. 
,  upon  a  //vr/>/V  contraclus,  effect  of,  ii.  340.  n.  15., 

.  intereft  of  beyond  the  penalty,  ii.  341.  n.  16. 

Bribery,  iv.  140.  n.  8* 

 at  elections,  i.  179.  n.  48,  49,  50.  jff* 

Burgage  tenures,  i.  175.  w.  36. 
Burglary,  iv.  225.  ».  3,  4,  5. 
2^-laws,  by  whom  made,  i.  476.  n.  6t 

C 

Canon-lawy  not  binding  upon  the  laity,  u  83.  73.  14.- 
~~  ■ » ,  degrees  in,  u  392c  36. 

Carriers,  iii.  164.  7. 

C«/i\r  for  the  opinion  of  the  judges,  how  fent  out  of  courts  of  equity^ 

iii.  452.  n.  ii. 
Cajllc  may  include  a  manor,  ii.  19.  n.  1. 
Cattle,  ftealing,  what,  capital,  iv.  240.  n»  8. 
—       maiming  of,  iv.  246.  n,  15. 

Ceffion,  when  it  produces  a  vacancy  and  lapfe,  i.  392.  rc.  37. 

Challenges,  peremptory,  when  allowed,  iv.  353.  n.  5,  6. 

Chancellor,  jurifdiction  of,  over  lunatics,  i.  303.  a.  15. 

"  ■ — church,  patronage  of,  iii,  48.  n.  6. 

Chancellory  muft  exercife  his  jurifdidlion  in  bankruptcy  peiPonaJly, 

iii.  428.  n.  3. 
Chefler,  earl  of,  i.  224.  n.  8, 
Children,  Healing  of,  iv.  219.  4. 
Chiltern  hundreds,  ftewardfhip  of,  i.  1 76. 
Gingue  ports,  precept  to,  t.  177.  ^45. 
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Cities  not  originally  bimops'  fees,  i.  114.  n.21. 
Civil  law,  i.  19.  n.  2. 

Clergy,  right  of,  to  fit  in  parliament,  i.  175.  n.  37. 

 ,  privileges  and  difabilities  of,  i.  377.  n.  1,  2,  3,  4,  5,  6. 

— ,  when  allowed  to  marry,  i.  439.  n.  10. 

 ,  benefit  of,  iv.  370.  n.  2,  3,  4,  5. 

C/<?n£  of  the  peace,  removal  of,  iv.  272.  n.  11. 

CW/,  counterfeiting,  iv.  90.  fl.  11. 

—  foreign,  counterfeiting,  iv.  89.  n.  10. 

Colleges,  majority  of  electors  in,  conclufive,  i.  478.  n.  9. 

.  ,  lay  corporations,  i.  472.  «,  2. 

Commendams,  i.  393.  «.  38. 

Committees  for  trying  elections,  i.  175.  «.  35. 

Commons,  lignification  of  the  word,  i.  158.  //.  10. 

Commons  appendant,  how  depaftured,  ii.  34.  n.  13. — iil.  239.  n.  1. 

.   when  the  lord  may  approve,  ii.  34.  14. 

Commorientibus ,  cafes       ii.  516.  /z.  3. 

Confequences  of  an  unlawful  act,  iv.  26.  3. 

Confidertdlon  ariiing  from  a  moral  obligation,  ii.  445.  n.  3. 

 _   when  material  in  a  pro  mi  (Tory  note,  ii.  446.  n*  4* 

Gonfolidaiion  of  cuftoms  and  excife,  i.  316.  «.  23. 
Con/piracies,  iv.  i 37 .  «.  4. 

Con/table,  lord  high  commifiion  of,  i.  355.  /z.  19. 
Conftituiio  in  the  civil  law,  definition  of,  i.  74.  m  6. 
Contenement,  fignification  of,  iv.  379.  12.  2. 
Contingent  remainders,  ii.  172.  n.  3. 

Contratlors  difqualiiied  to  fit  in  the  houfe  of  commons,  U  174. 
n.  42. 

Contracts,  how  bound  by  earner!;,  ii.  448.  n.  6. 

—  » — ,  when  jaeceffary  to  be  in  writing,  ii.  448.  n.  7. — iii.  158, 

n'  3; 

Convocations,  L  280.  /z.  24. — iii.  67.  «.  1. 
Copyholds,  origin  of,  ii.  96.  «.  4. 
 ,  arbitrary  fines  of,  ii.  98.  n.  6. 

 — ,  devifes  of,   without   previous  furrender,  when  good, 

ii.  368.  n.  I. 

.  f  cannot  be  intailed  without  a  cuftom,  ii.  372.  n.  5. 

— -— interefl:  of  the  furrenderee,  before  admittance,  ii.  368. 
n.  2. 

-*  ,  willpafs  by  a  will  without  three  witnelfes,  ii.  376.  n.  2. 

 ,  heirs  title  to,  complete  before  admittance,  ii.  371.  n.  4, 

— :  ,  for  lives  how  renewable,  ii.  370.  n.  3. 

Cornwall,  duke  of,  i.  224.  n.  10. 

Coroner,  antient  dignity  of,  i.  347.  n.  10. 

— — ,  may  ac~l  as  a  juftice,  i.  353.  n.  14. 

Corporations  may  have  a  name  by  implication,  i.  475.  n.  3. 

Corporation  and  teft  acls,  iv.  58.  n.  2,  3,  4. 

Cojts,  iii.  214.  n.  5,  6,  7. —  iii.  400.  n.  5,  6. 

  awarded  by  juftices,  iv.  283.  n.  1. 

—  ,  none  allowed  in  mifdemeanours,  iv-  362.  n.  io„ 

Covnfel)  when  allowed,  iv.  356.  n.  7. 

Counfel 
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Counfel,  king's,  licence  for,  iii.  27.  n.  2. 
Counties,  what  cities  and  towns  are,  i.  120.  n.  23, 
Courts  of  conference,  iii.  81.  n.  2. 

Covenants  binding  upon  executors  and  adminiftrators,  though  not 

named,  ii.  304.  n.  2. 
Crimes  and  injuries,  diftinftion  betwixt,  iv.  5.  n.  3. 

when  juftified  in  law  by  compuliion,  iv.  30.  rc.  5, 
Criminal  converfation,  action  for,  iii.  140.  n.  12, 
Crofs  remainders,  ii.  381.  n.  15. 
Crown  lands,  i.  287.  n.  6. 

Culprit,  conjecture  concerning  its  origin,  iv.  340.  n.  %» 
Curates  in  confequence  of  a  title,  i.  394.  n.  40. 
Curtefey,  tenant  by,  derivation  of,  ii.  126.  «.  4. 

 ,  ,  in  gavel-kind,  ii.  228.  n.  7. 

Cuftoms  mud  be  beyond  time  of  memory,  i.  76.  «.  10. 

  not  contrary  to  ftatute,  i.  77.  n.  11. 

"■■  not  uncertain,  i.  78.  n.  12. 

.  .  conftrued  ft.ric"lly,  i.  78.  «.  13. 

-  —  revenue,  origin  of,  i.  313.  ».  13, 

D 

Deacons,  1.  388.  «.  24. 
Dead  bodies,  frealing,  ii.  429.  4, 
Deanries,  i.  3B2.  «.  16,  17. 
Death,  civil,  i.  133.  «.  I  i. 

Z)^/,  action  of,  upon  a  fimple  contract,  iii.  154.  «.  3, 

Debts,  how  paid  by  perfonal  reprefentatives,  ii.  51 1.  n.  13,  14,  15. 

Decree,  minutes  of,  how  amended,  iii.  451.  n.  9. 

Deeds,  ancient,  ii.  304.  ».  3.  ii.  308.  «.  4. 

Delegates,  i.  280.  /*.  25. 

Defcent,  immediate,  from  a  fon  to  a  father,  in  what  cafes,  ii.  2l2r 
n.  7. 

—  ,  to  No.  10  in  preference  to  No.  11,  fupported,  ii.  240. 

— — - ,  when  broken  by  a  devife,  ii.  241.  n.  t. 
Defcent s,  new  table  of,  ii.  240.  at  the  end  of  n.  17. 
Deodands,  i.  3OI.  n.  1 3,  1 4. 
Devi/es,  lapfed,  ii.  379.  n.  II, 
Dioichla  and parolchia,  i.  ill.  n.  18. 
Dtf charged  benefices  what,  i.  285.  n,  4. 

Difcovery  of  the  longitude  and  North  paffage,  premiums  for, 

i.  421.  n..  12. 
Difpenfations ,  i.  38 1,  n.  13. 

Diftrefs,  cannot  be  made  of  a  horfe  with  the  rider,  iii.  8.  n.  3. 

 ,  may  be  of  cattle  fent  to  agift,  and  horfes  and  carnages 

at  livery  ftables,  iii.  $^-n.  4. 

—  ,  of  implements  of  trades,  iii.  9.  n.  5. 

• —  ,  when  to  be  fold,  iii.  14.  n.  7. 

—  — when  irregular,  trover  will  not  lie,  iii.  15.  n,  8. 

DiftrU 
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Diftribution  of  mteftate  perfonal  property,  ii.  516.  n.  23. 

 ...  _  per f ilr pes )  when,  ii.  5 1 7.  Hi  24. 

Divorce  a  men/a  et  thoro,  iii.  94.  n.  3. 

Divorces ,  i.  44 1,  tf.  I  J?  1 4. 

Docket^  it ri king,  Jf.  480.  «.  16. 

Z)e>g\rf  dealing  of,  iv.  236.  tj.  6. 

Donatio  cauja  mortis,  of  what,  ii.  514.  «.  21. 

Donatives  1  properties  of,  ii.  23.  y.  2,  3. 

Dower,  forfeited  by  an  alignment  of  the  wife,  ii.  130.  n.  9. 

.  ,  not  out  of  a  trull  ellate,  ii.  132.  «.  1 1. 

.  y  when  wife  lhall  have  choice  between  dower  and  a  devife^ 

ii.  138.  13. 

■  ,  infant  may  bar  herfelf  of,  by  affenting  to  a  jointure, 

ii.  138.  ».  14. 
Dukes,  when  created,  i.  397.  n<  I. 
Dwelling-titixxfe,  Healing  in,  iv.  242.  n>  10. 

E 

Egyptian*,  statute  again  Ft, repcideq,  iv.  4.      I.;  iv.  166.  rc.  6. 
Ejettment,  by  one  tenant  in  common  agamft  the  other,  ii.  194.  fl.  9. 

 ~,  when  barred  by  an  outilanding  term,  iii.  204.  n*  2, 

—  1  ,  practice,  coils  and  new  trial  in,  iii.  205.  n.  4. 

 ,  devifee  may  defend  as  a  landlord  in,  under  1 1  Geo, 

c.  19.  iii.  206.  n.  3. 
Eletlions,  how  to  be  appointed,  J.  178.  n.  46. 

 *  ,  ought  to  be  free,  i.  178.  n.  47. 

 ^— ,  how  continued,  i.  180. 

Elctlors  and  elected,  refidence  of,  i.  1 72.  n.  27. 
 oaths  of,  i.  180.  n.  53. 

 ,  in  corporations  retrained  by  a  bye-law,  i.  475.  n.  4, 

Embajj'ador,  inviolability  of,  L  25*4.  n.  4,  5,  6,  7. 
Embezzlement  by  fervants  and  clerks,  felony,  iv.  230.  n.  3. 
mblemeuts,  may  be  deviled  by  an  incumbent,  ii.  123.  *z.  2. 
airy,  actual,  when  neceffary  in  ejectments,  iii.  203,  n.  I. 
Equality,  incompatible  with  good  government,  i.  407.  n.  23, 
Equity  in  the  Englifn  law,  what>  i.  62.  n.  II. 
Error,  writ  of,  from  the  exchequer,  iii.  410.  n.  2. 
Ef cheat,  trufl.  cflates  do  not,  ii.  246.  «.  3. 
Efquiresy  who,  i.  406.       1 3,  19,20. 

j£/totej-tail,  cannot  be  created  in  perfonal  property,  ii.  1 1 3.  n.  *f4 

■        ,  how  created  by  will,  ii.  115.  «.  10. 
Eftates  pur  autre  vie,  ii.  259.  n,  I,  2* 
Eftrays,  i.  296.  /*.  10,  I  k 

Evidence,  iii.  367.  ft  9,  10,  llr  12,  13,  14,  15,  16,  17,  i8,  i£v 
33,24. 

»  in  ufury  and  forgery,  iv.  157.  a.  4. 
Examination,  lail,  enlarged,  ii.  481.  n.  rg. 
Excife,  i.  318.  n.  26. 

Execution,  when  two  writs  are  delivered  to  the  (heriff  on  the  fanrrc 
day,  ii,  447,  0,5, 

Execution,* 
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Execution,  under  an,  how  the  fheriff  may  afcertain  the  property! 

iii.  417.  n.  3. 

 ,  landlord,  how  far  Indemnified,  ib. 

 ,  ot fieri facias ,  how  affected  by  an  extent,  iii.  420.  «.  4. 

 ,  of  criminals,  how  ordered,  iv.  404.  n.  1. 

Executor,  what  a£ts  he  may  do,  before  probate,  ii.  507.  n.  10. 
 9  de  fon  tort,  ii.  508.  h*  II. 

 f  goods  of  the  teftator  not  liable  in  an  adlion  againft,  in 

his  own  right,  ii.  511.  n.  12. 

 >,  when  a  truftee  for  the  next  of  kin,  ii.  515.  n.  22. 

Executory  devifes,  ii.  174.      4,  5. 

F 

Falfe  pretences,  iv.  158.  n.  6. 

Farmer,  when  liable  for  cattle  fent  to  agift,  ii.  453.  n.  11, 
Father,  not  entitled  to  receive  a  legacy  left  to  a  child,  1.  461.  «.  I. 
ifo-farm.  ii.  43.  n.  27. 

i^-fimple,  created  by  will  without  words  of  inheritance,  ii.  108. 

Feigned  iffue,  ought  not  to  be  tried  without  cenfent  of  the  court, 
iii.  452.  «.  10. 

Feme  covert,    communicates  no  rank  to  her  hufband,  i.  401. 
11.  9,  10. 

 9  when  liable  for  her  own  acls,  i.  443.  n.  19.  21,22. 

 .  9  in  what  inftances  fhe  may  convey  by  a  line,  or  a 

recovery,  ii.  355.  n.  2. 

 ,  may  have  the  power  of  appointment  of  lands  by  will, 

ii.  375.  n.  1. 

 ,  may  bequeath  by  will  perfonal  property  given  to  her 

feparate  ufe,  ii.  497.  n.  4. 
.  :  ,  arretted  with  her  hufband  upon  mefne  procefs,  how 

relieved,  iii.  414.  n.  fl 
-  ,  when  indemnified  for  crimes  committed  with  her 

hufband,  iv.  29.  n.  4. 
Feudal  fyftem,  acquaintance  with,  neceflary  to  a  knowledge  of 

the  conftitution,  ii.  44.  n.  1. 
Fine,  the  chief  ufe  in  levying,  ii.  354.  n.  I. 
Fines  and  recoveries,  ii.  357.  n.  3.4,  5. 
Fire,  accidents  by,  iii.  229.  nK  $. 
Fire  w orks,  iv.  168.  «.  8. 
Firft  fruits  and  tenths,  i.  285.  n.  2,  3. 
Fijhery,  feveral,  ii.  39.  n.  22,  23. 
Fixtures,  when  executor  entitled  to,  ii.  28 1,  n.  10. 
Ftrefismi.  chafes,  ii.  38.  n.  17.  19. — iii.  73.  n.  1. 
Forfeiture  in  high  treafon  reftored,  iv.  385.  n.  3. 
Forgery ,  iv.  249.  n.  i&,  19,  20. 

Fox -hunting  over  another's  ground  juflifiable,  iii.  213.  »,  4, 
Fraudulent  devifes,  exceptions  to  the  ftatute  of,  ii.  378,  ».  9. 
Freehold  eftates,  what,  ii.  104.  n.  1. 

Vol.  IV.  Q^q  frrttHStd, 
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Freehold,  value  of,  to  vote,  i.  172.  72.28. 

 to  vote,  how  affeffed  to  the  land  tax,  it  173.  n.  32. 

Free-wanen,  ii.  39.  n.  20,  21. 


G 

Game,  Mr.  J.  BJackftone's  doclrine  refpecling,  controverted, 

ii.  4*8.  n.  8. ;  ii.  4  19.  72.  10,  ;i. 

 ,  qualifications  to  kill,  iv.  175.  «,  13,  14. 

Game- keepers,  1*1.418.  22.9. 
Gaming,  iv.  173.  tz.  10,  1:. 
- —  ,  flatute  of,  i.  88.  n.  20. 

Gaoler,  not  to  fuller  tippling  or  gaming,  i.  346.  9. 
Gentlemen,  all  the  fons  equally,  1.406.  n.  21. 
Gleaning  upon  another's  ground  illegal,  iii.  213.  77.  3* 
Goflfi  itelen,  property  in,  ii.  450.  72.  8. 
Grants*  voluntary,  when  valid,  ii.  296.  n.  1. 
Grenvill^s  a£t,  i.  1  80.  72.  54. 
Guardian  in  focage,  i.  462.  //.  2. 
«—  teflamtntary,  I.  462.  «.  3. 

 how  appointed  to  an  infant  by  the  court  of  chancery* 

iii.  427.  n.  1  * 

H 

Habeas  corpus  a£t,  carried  by  a  fraud,  iii  136.  n.  10. 

 _ —  f  efficacy  in  cafes  of  private  confinement,  iii. 

138.  n.  1 1. 
Hackney  coaches,  i.  326.  n.  36. 

Half  blood,  cannot  inherit,  i.  71.  «.  5.— ii.  22  3.  ft.  i6. 

«-   no  impediment  in  the  defcent  of  honours,  or  In  the 

fucceffion  to  perfonal  property,  ii.  253.  n.  15.;  ii.  516.  n.  23. 

Hanging  in  chains,  iv.  202.  ».  5. 

Hand --writing,  when  evidence  in  high-treafon,  iv.  358.  n.  8. 

at  law,  referable  to  a  fpeciflc  eftate,  ii.  223.  n,  lo. 
Highways,  power  in  juilices  to  widen  or  divert,  i.  1 39V  n.  i£. 

I.  358.   71.  21. 

Honefte  vivere,  intepretation  of,  i.  40.  /?.  2, 
Honorary  freemen,  i.  175.  n.  36. 
Horfe  races,  iv.  173.  n.  1  J. 
Horfes,  fale  of,  ii.  451.  n.  9.— iii.  165.  8. 
Hoiife-tex,  i.  324.  «.  34. 

Hu/bandy  may  grant  to  his  wife,  i.  442.  n.  16. 

 ,  when  liable  for  his  wife's  debts,  i.  442.  n.  17,  18,  19. 

 9  r,ot  a  witneis  for  or  againii  his  wife,  and  vice  ier/a9 

1.  443.  n.  20. 

Htijbarids 
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Ilufband,  right  of,  to  the  wife's  fortune,  and  chofes  in  a£Hcnf 

ii.  433.  «,  1,2,  3. 
 and  wife,  and  a  third  perfon,  grant  to,  ii.  182.  n.  I* 

I 

Impeachment  of  a  commoner  for  a  capital  crime,  iv.  260.  n.  I. 

 «  ,  evidence  in.  iv.  261.  n.  2. 

 king's  power  to  pardon  in,  iv.  399.  n.  2. 

•  — -         commons  mud  demand  judgment  in,  ib. 

  -         does  not  abate  by  a  dilTolution,  ib. 

Jndl8mcnts  and  informations,  when  tried  at  nijt  prius,  iv.  309.  n.  3. 
Infant,  en  ventre  fa  mere,  privileges  of,  i.  130.  n.  9. 
Infants,  for  what  liable,  i.  465.  ^.5,  6. 

 ,  when  of  age  to  bequeath  personally,  ii.  497.  n.  1. 

Inhabitants,  rcfident  fix  months  in  order  to  vote,  i.  175.  n.  36. 

Inheritances,  how  dive/red  by  fubfequent  births,  ii.  208,^.5. 

Injun  clion  in  equily,  effeft  of,  iii.  443.  7. 

/rc/zj-  of  court  and  chancery,  i.  25.  w.  3. 

Innkeepers,  liable  for  their  gueft's  property,  i.  430.  n.  1  * » 

Infolvmt  debtors,  iii.  416.  a.  2. — iv.  285.  n.  I. 

Infurance,  ii.  459.  «U  14,  15*  1 6. 

tenancy,  how  created,  ii.  193.  n.  S. 
j^W-tenants,  proceedings  betwixt,  ii.  183.  n.  2. 

 ,  where  no  furvivorfhip  betwixt,  ii.  184.  n.  3. 

-   ,  will  by  before  partition,  ii.  186.  n.  4. 

.  — *,  refiduary  legatees  and  executors,  ii,  398.  n.  2. 

 committing  fuicide,  the  whole  efla^e  is  vefted  in  the 

king,  ii.  409.  n.  I. 
Jointure,  not  forfeited  by  adultery,  ii.  139.  n.  15. 
Ireland,  origin  of  the  title  of  king  of,  i.  99.  n.  10. 
— — -,  Englifti  ftatutes  binding,  i.  104.  n.  13. 
-r— ,  independence  of,  i.  104.  n.  14. 
Irifh  parliament,  account  of,  i.  103.  n.  12. 

- — •  peer  tried  by  an  Englim  jury  for  a  crime  in  Ireland,  i.  104, 

n.  13.  #  • 

Judges,  independence  of,  i.  268.  n.  13. 

— ,  may  fit  in  the  criminal  courts  in  their  own  counties,  Iii.  59. 
n.  8. 

*      -,  how  far  counfel  for  the  prifoner,  iv.  355.  n.  8. 
Judgment,  arreft  of,  iii.  395.  n.  2. 

 warrant  of  attorney,  to  confefs,  iii.  397.  «. 3. 

Juries,  fpecial,  iii.  358.  n.  5. 

 ! — ,  conjecture  refpe&ing  the  origin  of  the  Unanimity  of,  iii. 

376.  n.  20. 

Jurors  in  London  and  Middlefex,  who,  iii.  362.  «.  6. 
Juror  withdrawing,  effect  of,  iii.  377.  n.  2U 
Jury7  grand,  may  hear  evidence  in  public,  iv.  303.  n.  I. 
Jujiices  hl  the  peace,  qualifications  of,  i.  353.  n.  12. 

Q  q  2  7»flicG 
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yiffllces  of  the  peace,  where  two  muft  aft,  i.  354.  n.  15,  16. 

■  -  1  ■  ■  ,  how  punifhed  and  protected,  i .  354.  n.  17. 

____  conduct  with  refpeft  to  alehoufes,  iv.  64.  n.  1 1. 

K 

Kin,  next  of,  who,  ii.  516.  n.  23. 

Kindred,  computation  of,  by  the  civil  and  the  canon  laws,  K.  207. 
*'  +' 

 fuch  computation  not  ufeful  in  a  treatile  of  defcents,  ii. 

225.  n.  12. 

Kinfmany  remoteft  paternal,  inherits  before  the  neareft  maternal, 
ii.  224.  n,  11. 

King's  authority  over  a  conquered  country,  i.  107.  n.  16. 
9s  anfwers  to  bills  in  parliament,  i.  184.  n.  62. 
■  's  declaration  again  ft  popery,  i.  234.  n.  2. 
}s  inviolability,  i  246.  n.  2. 

's  prerogative  to  grant  precedence,  i.  272.  n.  15. 

 —  with  regard  to  coin,  i.  278.  n.  21,  22, 

Kings,  when  they  fat  in  courts  of  jullice,  iii.  41.  «.  4. 
Knight,  an  infant  created,  became  Jul  juris,  ii.  67.  n.  2. 
Knight-hood,  who  were  compelled  to  receive,  i.  404.  n.  16. — ii. 

69.  iu  3.  ^ 
Knight's  fervice,  i.  410.  «.  I,  2,  3. 
*  's  fee  not  limited  in  extent  or  value,  ii.  62.  n,  I . 

L 

Land,  when  devifable,  ii.  12.  «.  4. 

Landlord,  has  not  alien  upon  goods  replevied,  iii.  148.  n.  I. 
Land~te%,  i.  312.  n.  18,  19,;  313.  «  21. 
■ — —     -,  not  payable  for  a  clear  rent-charge,  ii.  42.  ».  26. 
Lapjtd  benefice,  who  prefents  to,  upon  the  death  of  the  biftiop,  i5. 
276.  n.  3* 

Larceny,  when  in  ftealing  animals  fera  nature,  ii.  393.  n,  1. 
Larcenies,  under  pretence  of  hiring  horfes  or  other  contrivance, 

IV.  23O.    72.  I,  2. 

Law,  fignilication  of  the  word,  i.  39.  n.  1. 
municipal,  definition  of,  i.  44.  n.5. 
i  valid,  though  abfurd  and  unjuft,  i.  70.  n.  3  and  4, 
— — ,  origin  of  the  common,  i.  74.  n,  7. 
 ,  of  the  road,  i.  74.  «.  7. 

Laws,  human,  not  fuperfeded  by  the  law  of  nature,  i.  41.  n,  3, 
,  necefiary  in  a  Hate  of  nature,  i.  43.  n.  4. 

 ,  pofitive,  binding  in  conscience,  i.  58*  «.  7. 

Leafes  in  reverfion  and  pofteffion,  ii.  319.  ».  6, 
— - — -  college,  it.  322.  n.  7+ 

m  ,  clergymen's,  when  void  by  non-refidence,  ii.  322.  n.  8,  9. 

4  Lztiurct) 
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Letlures,  feditious,  iv.  88.  n.  9. 
Legacies,  when  veiled,  ii.  513.  n.  1 7. 

*  given  over  to  a  fecond  legatee,  when  payable,  ii.  513, 

n.  18. 

 •  given  to  all  the  children  of  A.,  how  divided,  ib. 

•  .  "  ~  ■  and  portions  raifed  out  of  real  property,  ii.  513.  n,  19. 
Legacy^  when  recovered  in  an  action,  ii.  512.  n.  16. 

 ,  by  a  parent  to  a  child  carries  intereft  immediately,  ii.  514, 

tu  20. 

Letters ,  ftealing  money  out  of,  not  capital,  iv.  224.  n.  5. 
Lewdnefs,  iv.  64.  n.  12. 
Ley  mercatoria,  i.  75.  n.  8. 
Libels,  actions  for,  lii.  126.  n.  6. 

 ,  criminal  profecutions  for,  iv.  150.  11.  5,  6. 

Liberty ,  different  kinds  of,  i.  126.  3. 
Liens,  ii.  453.  ».  I  I. 

Z//^  eftate,  how  forfeited  by  grant,  ii.  171.  n.  2. 

- — ,  tenant  for,  without  impeachment,  powers  of,  ii.  283.  n.  13. 

Lights,  when  antient,  iii.  217-  n.  I. 

Limitation,  words  of,  ii.  172.  n.  3. 

— —  to  a6tions,  iii.  307.  n.  6,  7,  8,  9,  10. 

-   — ~  to  ecclefiaftical  profecutions,  iii.  103.  n.  4. 

Literary  property,  ii.  407.  n.  5,  6. 

London ,  cuftoms  of,  i.  76.  n.  9. 

Lords,  truftees  for  the  people,  i.  213.  «.  4. 

Lotteries,  iv.  168.  n.  7. 

Lunacy,  plea  of,  ii.  292.  n.  2. 

Lunatics,  i.  304.  ».  16. 

— • — ,  authority  of  juftices  over,  iv.  25.  ».  2* 
■■,  how  confined  after  trial,  iv.  396.  n.  2. 

M 

Magna  charta,  iv.  425.  n.  3. 

 ,  9  lord  Coke's  conftru&ion  of,  erroneous,  iii.  41.  «.  4. 

Mail,  robbery  of,  iv.  244.  n.  15. 

Malicious  profecution,  action  for,  iii.  126.  n.  7,  8. 

Malt-tax,  i.313.  n.  20. 

Man/laughter,  convi&ion  of,  at  the  admiralty  feffions,  iv.  269. 
n.  10. 

*•   ■,  punifhment  of,  iv.  193.  n.  3. 

Manufacturers  and  tools,  fending  abroad,  iv.  160.  n.  8. 
Marque,  letters  of,  i.  259.  n.  8. 
Marriage,  between  whom  prohibited,  i.  435.  n.  1,  2. 
precontract  of,  void,  i.  435.  n.  3. 

 ,  contract  of,  with  a  minor,  valid,  i.  456.  ».  5. 

■  — ,  when  felony  in  the  clergyman,  i.  437.  n.  6. 

*  ,  of  an  heirefs  under  fixteen  without  confent,  i.  437.  n.  J« 

— iv.  209.  n.  3. 

*  ,  act,  i.  438.  «.  8,  9,  11. 

Marriages,  early,  why  difcontinued,  ii.  13 1.  10. 

M-1  . 
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Mayhem,  remarkable  property  in 'the  aftion  of,  iii.  121 .  n.  2. 
— — under  the  Coventry  aft,  iv.  207.  //.  1. 
Mefre  profits,  recoverable  only  for  fix  years,  iii.  205.  n.  5. 
Middlcfex  election,  i.  163.  «.  16.  ;  176.  n.  43. 

 feflions  not  difcontinued  by  the  fittings  of  the  king's 

bench,  iv.  2C6.  n.  7. 
Militia,  i.  412.  77.4,5. 

M if  chief 'by  tame  animals,  when  the  owner  is  liable  for,  iii.  153.  n.  2, 
Mif demeanours,  what,  iv.  5.  n.  2.— r22l.  n.  1. 
Money  bills,  i.  1 70.  n.  26. 

—  to  be  laid  out  in  land,  how  difpofed  of,  ii.  364.  n.  6. 

Month,  when  reckoned  by  the  calendar,  ii.  141.  n»  §; 

Months,  fix,  different  from  half  a  year,  ib. 

Mortgage,  when  it  maybe  redeemed,  ii.  159.  «.  1,  2. 

Mortgagee,  may  diftrain,  ii.  159.  /z.  3. 

 1  with  title  deeds,  when  preferred,  ii.  159.  n.  4. 

 ,  third,  purchafing  the  firft  mortgage  preferred  to  the  fe- 

cond,  ii.  159.  n.  4. 

 ,  heir  and  devifee,  when  they  fhall  have  t  he  eftate  exone- 
rated of  the  mortgage  out  of  the  perfonal  eftate,  ii.  512.  n.  ijt 

Mortmain  act,  what  cafes  within,  ii.  274.  n.  1,  2. 

Murder  and  rnanflaughter,  originally  the  fame,  i.  129.  n,  7. 

 ,  when  by  procuring  an  abortion,  i.  130.  ni  8. 

 ,  cannot  be  committed  by  perjury,  iv.  196.  n.  5. 

«  conviction  of,  upon  an  indictment  for  petit  treafon,  iv* 

204.  n.  8. 

^  9  by  cruelty  to  apprentices,  iv.  196.  n.  6. 

N 

National  debt,  i.  327^  n.  38.  ;  528.  «.  40,  41,  42. 
Ne  exeat  regno,  i.  266.  «.  IO. 
Negroes,  freedom  of,  i.  127.  ft.  4. ;  425.  /z.  §,  2. 
Nobility,  how  tried,  I.  40 1,  fl.  7.- — iv.  348.  n.  2. 
Notice  to  quit,  half  a  year,  ii.  141.  n.  I. ;  147.  «.  3, 

 ,  when  fufficient,  ii.  147.  n.  3,  4,  5. 

■■  ■     of  trial  of  actions,  iii.  357.  m  3i  4. 

 -  of  mifdemeanours,  iv.  351.  n.  3. 

 •  to  produce  written  evidence,  iii.  382.  n.  23, 

Nolo  epifcopari,  a  vulgar  error,  i.  380.  ».  8. 
Nudum  patlum,  what  in  the  civil  law,  ii.  445.  «.  2* 
Nuifance,  iii.  217.  «.  2,  3. 
Nullum  tempusy  i.  247.  3. 

o 

Oath  cannot  be  adminiflered  by  the  houfe  of  commons,  iv.  137.  m  5* 
Oaths,  illegal,  adminiflering,  iv.  102.  n.  4. 

Office,  vacated  by  the  acceptance  of  another  incompatible,  ii.  37. 

n,  16, 

Officers, 
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.....  . 

Officers,  half  pay  of,  not  aflignable,  i.  417.  n.  8. 

Options,  U  381.  n.  it. 

Ordinary,  who,  i.  383.  n.  1 8. 

Outlaws,  when  oufted  of  clergy,  iv.  319.  n.  !. 

P 

Paplfts,  how  far  tolerated,  Iv.  58.  «.  f . 
Paraphernalia,  ii.  436.  w.  3. 

Parcener  y  grantee  of,  may  prefent  alone  to  a  benefice,  ii.  189.  w,6. 
Parceners,  defcent  of  honours  and  offices  to,  ii.  216.  8. 
Parents  and  children,  how  far  compelled  to  fupport  each  other,  u 

448.  n.  I,  2,  3.  5,  6. 
Parj/h  boundaries  no  evidence  of  the  boundaries  of  a  manor,  u 

113.   7Z.  19.  ... 

Parliament,  origin  and  derivations  of  the  word,  i.  147.  rc.  1. 

 ,  king's  prerogative  of  giving  a  right  to  fend  members  to, 

i.  97.  n,  6. 

•  ,  a  place  not  neceffary  to  be  incorporated  to  have  the 

grant  of  fending  members  to,  i.  114.  n.  21. 
_  I  fifty  days  between  the  telle  and  the  return  of  the  writ 

of  fummons,  i.  150.  n.  3. 

- —  ,  number  of  the  members,  i.  155'.  n.  8.;  174.  m  34^ 

*  ,  bilhops' authority  in,  i.  156.  n.  9. 

— — ,  omnipotence  of,  i.  16 1.  n.  12. 

 — — ,  minors  incapable  of  fitting  in,  i.  162.  /*.  12. 

*  %  the  lord  Reward's  oath  to  the  members,  i.  162.  n.  14. 

«  ,  law  of,  to  be  conftrued  like  other  laws,  i.  163.  //.  18, 

 ,  privileges  of,  ought  to  be  afcertained  and  defined,  u 

164.  n.  19. 

 ,  privileges  of,  after  a  diflblution,  y.  165,  i.  165.  «.2I. 

 ,  privileges  of,  in  the  cafe  of  libels,  i.  167.  22. 

 ,  attorney-general,  capable  of  fitting  in,  i.  168.  n.  23. 

 ,  proxies  in,  i.  168.  n.  24. 

 9  how  convened  after  adjournment  or  prorogation,  i\ 

187.  64. 

Parliaments,  antient  durations  and  intermiffions  of,  1.  153.  n,  6,  7. 
Parfonages,  how  repaired,  i.  392.  n.  32. 
£tfr/-performance  of  a  verbal  contract,  iii.  K59.  n.  4. 
Partition  generally  made  by  a  decree  in  equity,  ii.  183.  n.  2.  -; 
189.  n.  7. 

Patents  for  a  new  difcovery,  ii.  407.  n.  8. 
Peerage  by  writ  and  patent,  i.  398.  n.  3.;  400.  /?.  cr,  C, 
Peerejfes  entitled  to  the  privilege  of  peerage,  iv.  367.  1, 
Peers,  protefts  of,  i.  168.  n.  25  „ 

*  ,  by  whom  tried,  i.  401.  n.  7.  ;  iv.  348.  77.  2* 

 ,  give  evidence  upon  oath,  i.  402.  «.  n. 

Amu? /orte  iv.  325.  h.  3,  4. 

Perjury  in  fwearing  to  belief,  iv.  138.  /*.  6. 
Perpetuity,  what,  ii.  172.  rc.  3, 
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Perfonal  property,  though  altered,  may  be  feized  by  the  owner  if 

he  can  prove  it's  identity,  ii.  404,  n.  3. 
.  9  cannot  be  made  to  defeend  as  heir  looms,  i§j 

427.  n.  I. 

Petitioning  creditor's  debt,  ii.  480.  12. 15.;  iii.  415,  n.  2. 
Petitions  to  the  king  or  parliament,  i.  143.  a.  16. 

 of  the  commons,  i.  182.  n*  59. 

Pew,  right  to,  ii,  429.  n.  3. 

Phyficians  cannot  maintain  actions  for  fees,  iii.  28.  n.  3. 
Pleading  double  not  to  penal  ftatutes,  iii.  308.  «.  11, 
Pluralities,  i.  392.  n.  33,  34,  35. 
Policies  valued  and  open,  ii.  461.  n.  16. 
Poor,  overfeers  of,  i.  360.  «.  23. 

«  ,  removal  and  fettlements  of,  i.  362.  «.  24,  25,  26,  27,  28, 

Population,  when  increafed,  ii.  205,  n,  2. 

Poffejfio  fratris,  where  it  cannot  exift,  ii.  228.  n.  13. 

Pffiffion  of  land  for  ijxty  years,  when  a  title,  iii.  196.  fj.  i» 

PojJibiUty,  covenant  to  convey  a,  ii.  290.  n.  1. 

Pofthumous  children,  rights  of,  i.  130.  n.  9.— ii.  169.  n.  I. 

Ptf/i^office,  i.  322.  «.  28,  29,  30,  31. 

Pmmunire,  iv.  118.  n.  3. 

Pregnancy,  plea  of,  iv.  395,  /z.  1. 

PreJJing  of  failors  legal,  i.  420.  n.  1 1. 

Prices,  antient  and  modern,  how  compared,  I.  277.  ?u  17. 

Prince  of  Wales,  i .  2  2 4 .  n ,  7 . 

Princefs  royal,  i.  224.  n.  6. 

Printing  pre fies  regiilered,  iv.  153.  n.  7. 

Prints,  property  in,  ii.  407.  n.  7. 

Pnfoner  in  irons  during  arraignment,  iv.  322.  n.  2. 

Privately  Healing,  iv.  242.  n.  9.  II. 

Privy  council,  i.  230.  n.  1,2.;  232.  n.  3,  4. 

Provi/ions,  when  granted,  iii.  113.  ra.  6. 

PromijJ'ory  notes.    See  Z?/7Zr  0/*  Exchange. 

Property,  origin  of,  ii.  8.  n,  I,  2. 

 ,  a  natural  and  not  a  civil  rl|j}it,  ii.  II.  «.  3. — iv.  9.  n.  4. 

Prorogation,  i.  187.  62. 

Protejl  of  bills  of  exchange  when  neceffary,  and  effect  of,  ii% 

241.  n.  2.  ;  468.  ft.  2  1. 
ftr  autre  vie  eftates,  ii,  259.  n.  I,  2. 

Purchafe,  ufed  in  contradiiiin&ion  to  defcent,  ii.  201.  n.  I. 
Purchafer,  to  be  of  the  blood  of  the  firft,  explained,  ii.  220.  n.  9. 

Quahers9  affirmation,  iii.  369.  n.  14. 
Qualification  to  kill  game,  i.  60.  n.  9V 

. —  of  candidates,  i.  180.  ii.  52. 

Quarantine,  iv.  16  J.  7?.  2. 

£$uo  warranto  informations,  ii:,  26-j..  n.  I. 
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Quo  warranto,  a  new  trial  in,  though  verdicl  for  defendant,  Iv. 
312.  n.  4. 

Queen  regnant,  prerogatives  of,  i.  218.  n.  1. 
—■  ■■  ■  may  be  tried  as  a  fubje6t,  i.  222.  «.  4, 
•  Anne's  bounty,  i.  285.  n.  4,  5. 

R 

Rc-ajfurance,  ii.  461.  n.  16. 
Receivers  of  ftolen  goods,  iv.  |JJa  n.  2. 
Recoveries  and  fines,  ii.  357.  «.  3>  4,  5. 
Reformation,  i.  279.  ».  23. 
Regijlered  deed,  advantage  of,  ii.  343.  17. 
Relations  collateral,  quadrupled  in  each  generation,  ii.  205*.  n.  3. 
Rent,  when  payable  to  the  heir,  and  when  to  the  executor  of  leflbr, 
K.43.-JI.  $9. 

* — leffee  liable  to  pay  rent,  though  the  premifes  are  burnt  down. 

ii.  28 1.  n.  11. 
Refulence*  i.  392.  n.  27,  28,  29,  30,  3 1. 

Refignatim  of  a  benefice,  whether  the  bifliop  bound  to  accept,  1", 

393-  »•  39- 

•  • — -  bonds  void,  ii.  280.  //.  8. 

Refpondentia,  ii.  458.  n.  13. 

Revenue,  officers  of,  disqualified  to  vote,  i.  174.  fl.  33. 
— —  acls,  how  conftrued,  i.  324.  n;  32. 

 ,  amount  of,  i.  326.  n.  37.  ;  327.  n.  39. ;  332.  n.  44, 

Revocation  of  a  will  by  marriage  and  children,  ii.  376.  n.  4, 
Rights  of  things  not  diftinguilhed  from  rights  of  perfons,  i.  122, 
n.  1. 

Riots,  damages  by,  iv.  143.  n.  l . 

Roads,  when  paffengers  may  turn  out  of,  into  the  adjoining  land, 

i.  36.  n.  15. 
Robbery,  iv.  244.  n.  12,  1 3. 

Aut&erforth'sm&itutesof  natural  law  recommended,  i.  62.  n.  io. 

&z/<?,  when  fraudulent,  ii.  441.  «.  1. 
cicandalum  magnatum,  iii.  124.  «.  4. 
Scotland,  parliament  and  laws  of,  i.  95.  ».  4. 
^-  ,  union  with,  i.  96.  «.  5,  6. 

 — »,  qualifications  of  the  representative*  of,  i.  97.  n.  5* 

- —  »,  peerage  of,  i.  97.  n.  7. 

-      — ,  when  bound  by  ftatutes,  i.  98*  it*  8. 
Scrutiny,  i.  1 80.  n.  53. 
Seamen,  feducing,  iv,  1 02.  n.  4. 

offences  upon  the  high,  how  tried,  iv.  269.  n>  Io. 
Sedition,  new  a£t,  iv.  88.  ».  9. 
Seditious  focieties  fuppreffed,  iv.  153.  n.  7. 
SefetJion,  action  for,  iii.  142.  ?z.  14. 
Vqx.,  IV,  R  r  Septennial 
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Septennial  a&  not  unconftitutional,  i.  189.  n.  65. 
Servants 'tax,  i.  326.  n.  35. 

«— — ,  authority  of  juftices  refpecling,  i.  426.  n,  3. ;  429.  «.  9. 
■»  when  mailers  anfwerable  for,  1.430.  a.  12.  13. 

 ,  matter  cannot  jufh'fy  an  aflault  in  defence  of,  iii.  3.  «.  I, 

—  •  ,  when  guilty  of  felony,  iv.  230.  n.  3. 

Service,  action  for  lofs  of,  i.  429.  n.  10. — iii.  142.  «.  13. 

Seffton  of  parliament,  i.  187.  n.  63. 

Sefftons,  what  felonies  are  tried  at,  iv.  271.  n.  10. 

Settlements,  marriage,  how  conftrued,  ii.  172.  n.  3. 

&*-off,  iii.  305.  «,  5. 

Sheriffs,  i.  340.  w.  1,  2,  3,  4,  5,  6,  7,  8. 

•   may  be  elected  to  parliament  out  of  their  own  county,  h 

175.  ft.  38. 
Ships,  what,  privileged,  i.  419.  n.  9,  10. 
Shooting  at  another,  iv.  208.  2. 

Simony,  what  cafes  within  the  ftatute  of,  ii.  279.  n.  5,  6,  7,  8.— 
iv.  62.  «.  8. 

 -,  when  it  may  be  given  in  evidence,  Ii.  280.  n.  9, 

Sinecures,  i.  386.  n.  19,  20. 

Sittings  in  London  and  Middlefex,  iii.  58.  7. 

Slander,  iii.  123.  «.  3.  5. 

Smugglers,  peculiar  mode  of  outlawing,  iv.  155.  n,  2. 

Socage,  derivation  of,  ii.  81.  n.  1. 

Soldiers,  privileges  of,  i.  417.  n.  7.;  421.  n.  12, 

«  ,  feducing  cf,  iv.  102.  ».  4. 

Speaker  of  the  houfe  of  lords,  i.  181.  «.  5f, 

 of  the  commons,  when  introduced*  i.  18 1,  56. 

„  — his  excufes  to,  and  approbation  by>  the 

king,  i.  181.  n.  57. 
Stamp-zdis  ought  to  be  confolidated,  i.  324.  n.  33. 
iSW-chamber,  a  conjecture  concerning  the  name  of  the,  iv.  266* 

n.  8. 

Statutes  in  pari  materia,  conftruftion  of,  i.  60.  n.  9. 

*  —  commencement  of  their  operation,  i.  70.  n.  4. 

* —        declaratory  and  introductory,  i.  86.  «.  15. 

  enlarging  and  retraining,  i.  86.  n.  16. 

-  -  penal  and  remedial,  i.  88.  n.  18,  19. 

*   penal,  conftrued  ftrictly ;  and  remedial,  liberally,  L  88, 

n.  19,  20. 

*~          contrary  to  reafon,  not  void,  i.  91.  n.  ti\ 

 1  not  in  Englifli  till  Ric.  III.  i.  18 1,  tu  60. 

Sterling  money,  i.  278.  n.  19,  20,  21. 

Steward,  court  of  the  high,  iv,  263.  n.  4. 

Stolen  goods,  reftitution  of,  iv.  363.  n*  %  1. 

Streams  of  water,  right  to,  ii.  403.  n.  1. 

StriB  fettlement,  ii.-  172.  n.  3. 

Striking  in  the  king's  palace,  iv.  125.  «.  4. 

Subfidies,  i.  312.  «.  17,  18. 

Sunday,  procefs  upon,  iii,  128.  9, 

Su^:fay9 
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Sunday ,  profanation  of,  iv.  64.  n.  9. 

Surety  may  maintain  aiTumpfit  againft  the  principal,  iii.  162.  «.  4. 
Swearings  profane,  iv.  60.  n.  6. 

T 

Tales,  when  prayed,  iii.  365.  «.  8. 

Taxes,  expences  of  collecting,  i.  3  18.  «.  25. 

Tender  in  bank  notes,  when  fufficient,  iii.  303.  «.  4.. 

Tenures  in  capiie,  ii.  77.  n,  8. 

Terms,  law,  when  they  begin,  iii.  278.  «.  1. 

Tejl  and  corporation  acts,  iv.  58.  n,  2,  3,  4,  ~v 
TheHujfons  will,  ii,  174.  n.  4. 
Threatening  letters,  iv.  1 4.4.  «.  2. 
27fZ?  for  orders,  i.  394.  n.  40. 
Tithes,  perfonal,  ii.  34.  n.  4* 

—  ,  compofitions  for,  ii.  29.  ft.  8. 

 ,  modus  for,  when  good,  ii.  29.  n.  9. 

 not  paid  by  the  king's  tenant,  ii.  31.  n.  to. 

what  abbey  lands  free  from,  and  how  proved^   ii,  32. 

7U  II,  12. 

T own/hip,  what,  i.  1 14.  n.  20. 

Trades,  exercifing  without  an  apprenticefhip,  ii  428,  n.  7. 
Tranjportation,  when  introduced,  i.  137.  n.  14. 

 ,  returning  from,  iv,  132.  n.  f . 

Treafon/iv.  79.  «.  1,  2,  3,  4,  5,  6,  7. 
«  in  Scotland,  iv.  84.  n.  8. 

*  copy  of  indictment  and  lift  of  witneffes,  iv.  351.  11.  4. 

 ,  forfeiture  in,  reftored,  iv.  385.  ?/.  3. 

■    new  act,  iv.  88.  n.  9. 

 ,  how  tried,  when  the  king's  life  is  attempted,  iv.  352.  n.  6. 

Trees  cut  by  tenant  in  tail,  after  poffibility  of  iffue  extinct,  iu 
125.  n.  3. 

»       fevered  by  accident  or  wrongfully,  who  entitled  to,  ii.  281, 
12. 

Trefpafs,  actions  of  vi  et  armis,  and  upon  the  cafe,  iii.  209.  n.  I. 

—  — ,  proceedings  in  trefpafs  ftaid  upon  reftoring  the  goods, 

iii.  304.  n.  5. 
Trial,  court  may  adjourn  in  a  criminal,  iv.  360.  9. 
 ,  new,  when  granted,  iii.  387.  n.  1. 

Trujlst  how  created,  and  when  executed  by  the  ftatute,  ii.  336, 
ft.  II,  12. 

— —  merged  in  the  legal  eftate,  when  they  meet  in  the  feme  per- 

fon,  ii.  337.  n.  16. 
Turnpikes,  dellioying  of,  iv.  144.  «.  4. 

u 

Union  with  Ireland,  i.  104.  n.  15. 
Univerftties,  civil  corporations,  i.  47 1,  ft.  I. 
Ufw$M  ii.  458.  n.  13. ;  463,  n.  ig,~ivt  157.  nt  4. 

Vhcancy 
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Vacancy  in  the  houfe  of  commons  during  a  recefs,  t.  1 74.  n.  44. 
Vagrants,  iv.  165.      5,  6.  ;  169.  tu  9. 
Ventre  infpictendo,  writ  de,  i.  456.  «.  7. 
Vicarages,  i.  387.  /*.  22,  23.  26. 

/^V<?j,diftin&ion  between  private  and  public,  confidered,  i.124.  n>t 
Villenage,  when  extinct  ii.  96.  «.  5, 
Vifitatorial  authority,  i.  482.  n.  11,  12,  13,  14. 
Foter  at  elections,  how  multiplied,  i.  173.  n>  3, 
calling,  x.  181.  «.  58. 

W 

Wagerst/m  173.  «.  11.  .  ' 

/f^w  of  members  of  parliament,  i.  174.  a.  34. 
Wallla Jlatutum,  i.  T94.  fl.  2. 
Wapentakes  and  hundreds,  the  fame,  i.  115.  22. 
Wardfilps  and  marriages,  productive  fources  of  revenue,  ii.  7 1 ,  nt  5 . 
and  deftruclion,  diftinc~tion  between,  ii.  283.  n.  1 3. 

li^bj  lii-  223'      x>  2>  3* 

Weights  and  meafures,  <.  276.  n.  10, 

_  ,  falfe,  ftatutes  to  prevent,  iv.  157.  tu  5. 

Weftminfter,  why  a  city,  i.  1 14.  *.  21. 

felling,  a  mifdemeanour,  iv.  64.  12. 
Will,  revocation  of,  ii,  376.  n.  3,  4. 
— — ,  execution  of,  ii.  377.  n.  5,  6,  7,  8. 
_       when  after-purchafed  lands  pais  by  a,  ii.  378.  n.  10. 

m  repugnant  claufes  how  conftrued,  ii.  38c.  n.  12. 

,  — ,  conltrued  agreeably  to  teftator's  intention,  ii.  381.  n.  13, 14, 

IVindow-tw,  i.  325.  ».  34. 
Witchcraft,  laws  againft,  repealed,  iv.  62.  n.  7. 
Witnejfesy  excommunicated,  incompetent,  nu  102.  %  4. 
Women  not  favoured  by  the  EngHuh  Jaw,  i.  445.  n.  23. 

.  ~,  judgment  of,  in  treafon,  iv.  93.  n.  13. ;  204.  n.  9. 

j#W,  exportation  of,  iv.  154.  n.  1. 

Wreck,  why  given  to  the  king,  i.  296.  n.  8. 

Writci  inquiry,  when  neceflary,  and  how  executed,  iii.  398.  n.  4. 


THE  END. 
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